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DaNIKL  a.   MiTCBXLIi,   99.   Pa&BAX  &  DaVIS^ 

l%e  word  <<  sealed f**  inserted  in  the  body  of  an  instrumenif  pro^ 
fnisiw  to  poM  moneys  wiU  not  make  it  a  specialty j  w^wui  a 
4  setUp  an  (Is,  8.)  or  some  equivalmt  mark  annexed. 

By  the  whole  Court 


Wm.  Reeb^  vs.  VfM.  Pbice. 

Action  on  a  promissory  note.  Defencejfatlure  of  consideration* 
The  note  was  given,  for  negroes.  They  were  proven  to  have 
hcenj  about  twenty-seven  years  ago^  the  property  of  3.  who 
died  about  that  timCf  leaving  other  slaves^  and  a  wife^  two  sons 
And  a  daughter.  After  B*s  death,  the  negroes  went  into  the 
possession,  and  have  since  continued  in  the  possession  of  his 
daughter^^-'-or  of  her  trustees,  agents  or  assignees.  Jfo  ad* 
ministration  or  distribution  of  the  estate  ofB.  shewn.  Held 
thai  cfter  so  long  possession,  with  the  fact  that  B.  diedpos* 
sessed  of  other  Haves,  a  distribution  of  B*s  estate  wiU  be  pre-- 
sumed;  and  Aat  tiie  slUvesin  quottion  were  the  share  of  the 
daughter. " 

Thi8  action  waa  brought  <m  a  Promiiiory  Note,  not  ne«^ 

gotiable,  drawn  by  Defendant  io  1817^  «ttd  aS5ig;ned  by  the 

payee  to  the  Phiofiff. 


4         SOUTH-CAROLINA  STATE  REPORTS, 

Wm.  Reed,  «.  Wh.  Price. 

The  execution  of  the  note  wa»  not  denied;  but  the  Defen- 
Ami  contended  that  it  was'giv^  for  n'egrtk»,  to  ^hich  the  payee 
was  not  entitled;  and  that  consequendy  there  was  a  failure  of 
COQsideration. 

It  appeared  that  the  negroes  in  question  were  the  descen* 
dants  of  a  woman^  w66  wa»  senty  widi  ^me  others,  to  this  state 
aUrat  tn  enty^ven  years  ago,  by  a  Mr.  Butler,  who  was  dien 
fesi<fiiig  in  Virginia*  Mr.  Buder  intended  to  follow  with  his 
wife  and  thras  ehildrefiy  botliir^s  pfev^ted  by  death.  His  wi- 
dow and  children  (two  sons  and  a  daughter)  emigrated  here 
soon  after,  and  got  possession  of  the  negroes.  The  woman, 
fiHhose  children  were  purchased  by  Defendant^  was  held  by  Mrs« 
Butler,  as  her  daughter's  pfopbrty^  for  six  or  ^even  years  after 
her  arrival  here.  On  the  death  of  MrS.  Butler,  her  brother, 
Pr*  ,  took  possession  of  the  woman,  and  held  her  as  the 

property  of  his  n^ice.  On  her  inteVmarrying  with  Thomas 
Bnlow,  the  woman  was  delivered  to  him.  He  had  possession 
of  her  for  sefiSral  years;  tod  ultimately  sold  her  and  fier  chil* 
dinen,  to  the  Defendant.  During  the  whole  of  this  period,  tliese^ 
Kgro^s  were  regarded  as  the  property  of  Mrs.  Bak>w«  To 
gratify  thA  D^ndaiit,  the  elder  Butler,  (brother  of  Mrs.  B.) 
conMifed  to  Join  In  the  bill  of  sale:  the  younger  had  left  the 
state  some  time  before  and  was  supposed  to  be  dead.  Subse- 
quendy,  however,  to  the  sale^  he  returned;  .but  has  never  pre- 
tended that  he  was  entided  to  the  negroes,  or  any  part  of  them. 
It  did  not  appear  how  the  estate  of  the  elder  Butler  had  been 
divided,  or  that  any  administration  had  ever  been  granted.  V^r- 
ifict  for  PlaldtiiF.     ^rom  this  there  was  an  appeal. 

^Hhfi  opinion  of  the  Court  toas  iletivered  by  Mr*  Juttice 
JBbigfir* 

The  defence  in  this  case  is  a  fsdiure  of  consideration  in 
|]iert  tor  Ite  note.  It  is  contended  that  the  younger  Butler  was 
entitle  to  k  plrt  of  thi^  Hegf o^s,  and  therefore  his  1>rother  and 
sister  could  not  sell  more  than  theur  right;  which  was  but  two- 
thirds.  Whi^  became  of  the  redt  of  the  intestate's  esfktcis,  does 
not  appear.  That  tfame  werse  otber  negroes,  has  hot  hkm  ^de- 
nied- This  fact,  when  coupled  with  the  twenty-seven  yeai^ 
q«i«t)p«Mllita  Of  Mrs.  9ulb#,  raised  i^  irr^sisdble  ptesump- 
tiMb  tbit  ib^  gdt  ittte  Heg^  to  lier  dtstiibufive  p^lrt  ofihe  Estate 
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John  RoDOsaa  adt.  Isaac  Nobton. 
of  h^  ffttfaerjf  aad  t^at  to  her  two  brothers  and  mother,  were 
allotted  the  other  negroes.  If  this  had  not  been  so,  it  is  diifficull 
to  account  fbr  the  .forbearance  of  the  younger  Butler.  How 
old  he  was  when  he  first  came  to  this  state,  twentynsevan  years 
s^o,  does  not  appiear*  Since  that  period  (whatever  may  h^ve 
'Jjeen  his  age  then)  he  has  had  ample  time  to  prosecute  his 
righ^,  if  he  had  any.  In  the  case  of  Jtf^  dure  and  Hill^  (2  Con. 
De.  420)  it  was  decided  that  thirty  years  possession  of  land  was 
sufficient  foundation  for  tlie  presumption  of  a  grant  from  the  state; 
aad  the  judge  who  delivered  the  opinion  of  the  court,  suggested 
that  twenty  would  be  sufficient.  If  in  twenty  years  a  grsuu 
may  be  presumed  against  the  state,  after  twenty-seven,  the 
yoimger  Butler  may  very  well  be  regarded  as  having  relinquish- 
ed his  claim  (o  the  property  in  question.  If  this  presumption 
could  reqube  any  further  support,  it  is  t«  be  found  in  the  fact, 
that  Defendant  himself  has  held  these  negroes  long  enough  to 
periS^t  his  title  by  possesion. 

The  motion  for  a  new  trial  is  refused. — Johnson^  •TVbtf, 
Itichardson^  Colcock^  Justices  concurred. 


John  Rodgers,  ads.  Isaac  Norton. 

Free  persons  of  color  are  entitled  to  the  benefit  of. "  the  Prison 

Bounds  *9ct.^ 

This  was  a  rule  on  the  Clerk,  to  shew  cause  why  he  did  not 
admit  to  the  benefit  of  the  Prisons  Bounds  Act^  Isaac  Norton. 

The  Clerk  shewed  for  cause  "  that  the  said  Isaac  Norton 
was  a  free  man  of  color,  and  therefore  not  entitled  to  the  bene^- 
^t  of  that  act.''  The  rule  was  made  absolute  by  the  Circuit 
Court.  From  that  decision  an  appeal  was  submitted  to  this 
Court. 

The  opinion  of  the  Court  was  delivered  by  •Mr.  Justice 
Huger^ 

The  act  of  1788,  for  establishing  the  bounds  of  the  Pri- 
sons, Uc.  declares,  "  Whereas  humanity  requires  that  the  con- 
finement of  persons  on  civil  process  should  be  less  rigorous: 
Be  it  enacted,  that  all  prisoners  on  pesne  process^  in  any  civil 
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S.  b  L  JoHiTBOir,  o#.  Jeremiah  Gaither. 
action,  &c.  on  complying  with  the  reqwisitions  coBtained  in  thfi 
act,  shall  be  entitled,  he.  to  the  rides/'     The  words  are  very 
broad,  *^  Prisons  and  Priiontr^^'*  and  these  are  osed  throoghout^ 
the  act*    No  where  are  the  words  ^fret  vAkt  permm^*  ^m- 
ptofed.    The  aet  therefore  does  not  exclude  free  persons  o« 
cofor:  nor  would  it  be  just,  after  forcing  them  mto  Court,  tcb 
withhold  a  priTilege  so  important  and  which  is  granted  to  all 
odiers*    The  policy  of  the  law  appears  to  require  no  such  dis 
crimination. 

The  motion  is  refased.-— >7bAiwoit,  MoUj  Crontf,  Richards 
J9n»  Colcoekf  Justices  concurred. 


&  &  I.  Johnson,  vs,  Jeremiah  Oaitbbr. 

Drfendant  purchased  corn  of  a  loidow  who  remained  in  posset* 
sion  of  her  deceased  htuband^s  effects,  toithout  having  been  hp^ 
pointed  executrix  or  administratrix.  It  did  not  appear  that  he 
was  apprized  of  her  want  ofav^orify.  Held  that  defendant 
WOA  not  liable,  as  executor  de  son  tort. 

This  action  was  brought  to  charge  the  delendant  as  ex* 

ecutor  de  son  tori. 

The  plaintifi*  had  obtained  a  judgment  against  Thomas 
Stewart,  for  eighty  one  dollars,  in  1820.  Not  long  afterwards 
Stewart  died,  leaving  his  widow  on  his  farm,  who  continued  in 
flie  undisturbed  possession  thereof  for  several  months,  when  it 
appears  the  defendant  purchased  or  got  some  com  from  her, 
which  he  took  away  in  his  waggon,  and  credited  the  estate  for 
the  same,  on  a  note  due  him  by  Stewart.  There  was  no  evi- 
dence of  the  widow  having  been  appointed  administratrix,  or 
having  been  left  executrix.  The  Circuit  Court  being  of 
opinion  that  the  defendant  was  not  an  executor  de  son  tort, 
gave  a  decree  against  the  plsdntiff.  A  motion  was  submitted  to 
reverse  that  decision. 

The  opinion  of  the  Court  was  delivered  by  Mr.  Justice 
Huger. 

A  very  slight  interference  with  an  estate  will  make  a  stran^ 
ger  an  executor  de  son  tort.  ( Toller* s  Law  of  Executors.)  It  i$ 
Important  to  those  who  havp  business  to  transact  with  w  estate^ 
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Jamss  MAiiGoxsoN,  w.  Shsrabd  Jaioes. 
lb  know  who  i&  auth(Hixed  to  act  for  it,  without  the  oecessily  of 
lesortiiig  to  the  Ordinary^s  office.  He  who  does  that  which  the 
executor  alone  is  anthcmsed  to  perform,  holds  himself  out  ad 
executor,  and  has  no  right  to  coo^lain  that  he  is  so  rcgprdedl 
Bor  would  it  be  just  to  permit  him  to  throw  off  his  assumed  char- 

^  acter  at  pleasure,  ("12  M>.  471.  2  Blade.  Com.  507 .j  Besides, 

an  executor  may,  before  probate,  perform  every  act  which  is 
incidental  to  the  office.  (ToUet^a  Law  of  ExeciUovs,  45.J  A 
stranger  thcarefiare,  who  sl^s  one  acting  as  e:cecutor,  may  lanij 
presume  that  there  is  a  will,  in  wliich  he  is  appointed  execatfir«» 
A  stranger  is  not  bound  to  enquire  into  an  executor's  titl^;  if 
Aere  be  an  q>pearance  of  it,  it  is  sufficient.  In  the  case  before 
the  court,  the  widow  had  been  in  possession  of  the  plantation  for 
Bonths  before  the  defendant  got  the  cam:  be  and  all  the  world 
had  aright  to  regard  her  as  an  executrix;  and  if  there  has  been 
nowill,andno  administration  has  been  granted,,  she  iscxecuSrvf 
jie  sen  tori,    lliere  is  no  evidence  that  the  defendant  knew  she 

[  was  not  executrix-     All  that  has  been  shewn  i.%  tliat  he  knew 

'  what  every  one  in  the  neighborhood  mnst  have  kaown,  that  the 

plaotatioii  on  which  she  lived,  had  been  her  husband's  and  was 
%  part  of  his  estate.  And  had  he  known  she  was  not  ex^cntrlx;, 
as  diere  is  no  evidence  of  Jus  having  been  instrumental  hi 
cansing  iSet  to  assume  that  character  originally,  he  cannot  foe  rc- 
^     garded  as  a  co-executor. 

^  Tlie  motion  is  refused. — Johmon^KoiU  Rkhardsoa^  C0U 

eoeltr.  Justices  concurred* 


4^MMB  SlAiiCOXdOif,  ts*  Shehard  James,  Miniiilstraior  of  Ed- 
ward FerrelL 

^Kotion  to  M  aside  a  Judzmenty  on  an  affidavit  of  Defendants 
JItlorMyj  Aai  Plaintiff  had  eonaented  to  take  it^  sviject  to' 
^fika  of  pfene  administravit,  or  plene  administravit  prseter; 
no  muk  agroemeni  Offtaring  tn  wriiii^  or  onihe  record:  <e 
wkiA  Plmdiff  offered  a  counter  affidamt*  Tke  Court  re* 
fund  to  receive  ike  affidavite^  and  motion  refuied.  • 

Tms  was  an  action  of  debt,  on  a  jude^nent  entered  up  n 
t839.    T^  dfiftil  te  M^Wf  tb^P^CMiM  movedto  set  asiiks 


; 


8  SOUTH-CAROLINA  STATE  REPORTS, 

James  Malcohson,  m.  Sherard  Jakes. 
tbe  judgment,  on  the  ground  that  when  it  was  obtained,  the 
Plaintiff  consented  to  take  it  subject  to  the  plea  of  phne  ad* 
tninutravii  or  pkne  admnistrtwii  prater.  This  fact,  or  agree- 
ment, was  not  however  entered  upon  the  record.  An  affidavit 
was  offered  to  shew  thai  the  judgment  had»  been  improperly  en-^ 
tered  up  by  a  Clerk,  in  Ihe  absence  of  the  Attorney,  on  pro-' 
/essional  business.  The  plaintiff's  counsel  offered  to  produce 
an  affidavit,  on  the  part  of  Plaintiff,  that  no  such  i^eement 
had  been  made.  The  Circuit  Court  refused  the  motion.  An 
appeal  from  diat  decisi<m  was  sulunitted  to  tliis  Court. 

The  opinion  nf  the   Court  w€U  ddhferei  by  Mr 4  Justice  . 
Httger. 

In  this  case,  it  is  contended  that,  m  addition  to  4ie  general  { 

issue  apparent  on  the  record,  the  plea  of  plene  adrainistraivit 
was  understood  between  the  parties,  to  have  been  fifed:  and 
that  Aerefore  the  judgment  ought  to  be  set  aside.  Of  this  un- 
derstanding there  is  no  other  evidence  Aan  the  averment  on 
•adi  of  one  of  the  attomies,  employed  in  the  ori^nsd  suif; 
anddiis  is  denied  by  the  Plaintiff  in  the  action.  If  .the  judg- 
meats  of  this  Court  are  to  be  set  aside  thus  informal^,  it  is 
difficult  to  foresee  to  what  lengths  the  Court  may  not  be  carried^ 
or  when  pleadings  in  any  case  are  to  be  regarded  as  complete. 
The  rules  rf  Court  require  all  pleas  to  he  regularly  4i!ed.  ^^ 
The  6th  rule  declares,  that  no  plea  of  plene  administrav4t  shaB  *^ 
be  admitled  in  any  action  i^ainst  an  Executor  or  Administra* 
tor,  unless  tbe  Defendant  pleading  such  plea,  do  fie  with  die 
same,  .in  the  Clerk's  office,  a  full  and  particular  account  of  tlis 
administration,  upon  oath,  with  an  office  copy  of  the  inventory 
and  appraisement  of  the  estate;  and  in  this  case  no  account, 
inventory  or  appraisement  has  been  filed. 

The  Court  is  therefore  now  called  upon  to  disregard  these 
rules,  and  to  open  a  judgment,  on  the  ground  that  the  ple^  {d 
plene  administravit  had  been  orally  pleaded;  ^md  which  ,o||ght 
to  have  been  noticed  in  the  judgment.  I  am  iiawJJlwg^iOTCQjttn- 
toiance  so  -gieat  an  innovation;  akfaougfa  I  cannot  dodbt  4he 
slalament  made  by  the  rej^pectable  counsel  whose  affidavit  iias 
been  submitted  in  this  case.  It  must  be  apparent  to  alj,  how' 
iMtinfiil  would  be  the  duly  of  the  Court,  if  it  were  olfGged  to 
deeida  fcalwean  contradictory  assertions  or  ^davits  of  respee*^ 
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table  members  of  tlie  bar,  as  to  the  pleas  tirat  were  understood 
l^y  each  to  have  been  filed,  in  tiieir  respective  cases.  To  avoid 
this,  the  j)lcas  must  be  regularly  filed,  and  no  agreement,  not 
In  viTiting,  can  be  regarded  by  the  Court  as  binding,  unless  the 
parties  consent  thereto^ 

The  motion  is  dismissed.— ^oAiu^n,  J^^tt^  RidmrdtOfh 
Colcock^  Justices  coercurrcd. 


'Rhodt  Volentine,  xi.  John  Bladen* 

A  mother  ia  entitled  to  recover ^  on  a  v>ritten  contract  made  mtk 
her  for  that  purpose^  wages  due  for  the  labor  ef  her  inffiani 
^on, 
'This  was  an  action  of  as.sumpsit,  brought  by  the  plaintiff 
against  the  defendant,  founded  on  a  written  contract,  whereby 
the  plaintiff  agreed  to  put  her  bchi,  Wiley,  td  work  with  the  de- 
fendant for  one  year:  **  That  the  said  Wiley  was  to  work  as  a 
constant  hand  in  the  field,  according  to  the  directions  of  the 
defendant,  and  receive  one-third  of  the  cotton  and  one-fourth 
•f  the  grain,  &c.  for  bis  services."  The  plamtiff  proved  that 
ber  son^  Wiley,  worked  with  the  defendant  firom  January  until 
June.  /  The  defendant's  council  moved  for  a  ncmsuii,  on  the 
ground,  that  according  to  the  legal  effect  of  the  written  contracti 
^e  plaintiff  was  not  interested;  in  as  much  as  the  same  was 
made  for  the  benefit  of  her  son,  Wiley,  and  he  was  the  only  per- 
son that  could  sustain  any  injury  for  a  breach  of  the  contract. 
The  presiding  Judge  over  ruled  the  motion,  and  the  case 
went  to  the  Jury,  who  found  a  verdict  for  the  plaintiff,  fi-om 
which  the  defendant  appealed  op  the  ground  taken  on  the  Cir- 
cuit. 

The  opinion  of  the   Court  wot  idii^red  by  Mr.  Jusike 

Oantt. 

The  plaintiff  in  this  case  himA  her  son  (a  boy  under  age) 
to  th*  defendant  for  one  year.  Hg  remained  from  January  un- 
til June»  wheo  for  some  cause  Ae  boy  left  the  service  of  the  do- 

fendant. 

This  action  WM  bK>ttght  by  the  mother,  to  recover  the  vft- 

hie  of  her  son's  services  fi>r  the  time  he  remained. 


I 
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I  see  nothing  in  the  contract  Which  tends  to  impair  the 
'correctness  of  *'the  construction  given  ta  it  by  the  presiding 
Judge.  ^  The  contract  was  made  with  the  mother  and  for  her 
benefit;  consequently  she  might  irightfully  and  legally  recover 
the  wages  secured  to  be  paid  by  the  cohtract,  which  the  de* 
fendant  had  entered  into  with  her. 

The  nonsuit  moved  for,  is  refused-— J?zcArtr&on,  Johnson,^, 
Colcocky  Justices  concun-ed. 


Mathew  Houston,  vs.  Isaac  Feaziek. 

Aj^^e  of  hand  ttfier  due,  endorsed  l5(  JSTovember^  1619.  Ai  the 
time  of  endorsement^  endorser  informed  thai  immediate  de- 
mand wotdd  not  he  made  of  drawer;  and  promised  himself 
to  write  to  drawer  and  inform  him.  Demand  made  of  drawer^ 
residing  in  Georgia^  alaut  10th  December.  Held  that  de^ 
mand  was  made  in  sufficient  time.  Itidulgence  given  to  drawer 
after  demand^  on  his  promise  to  pay;  and  suit  afterwards 
wrought  against  him.  Jyotice  of  non-payment  given  to  endor- 
ser. Mar  A,  1820.  Held  that  endorser  was  discharged  on 
accounii  of  the  credit  given  to  drawer,  and  for  laches  in  giv^ 
ing  notice  to  endorser.  JVb  sytffwiewt  evidence  of  a  promise  to 
f^Jb  ^^^  notice  of  dishonor;  which  must  he  eo^idi  and 
dearly  proved. 

This  was  an  action  by  die  plaintiff,  as  survivor  of  the 
firm^of  QilUspie  b  Houston,  agaunst  the  defendant  as  endorser 
of  a  note. 

The  note  was  drawn  by  Wilson  Conner,  on  the  18th  of  Oc- 
tober, 1816,  in  favor  of  Isaac  Frazier,  the  defendant,  or  order, 
and  payable  on  the  Ist  day  of  January,  1818.  On  the  Ist  day 
*'t)f  November,  1919,  Frasier  endorsed  the  note,  for  value  xe^ 
ceived,  to  Gillispie  &  Houston.  The  evidence  produced  on 
the  trial  of  this  case  establisbed  the  following  fiicts: 

Mathew  C.  Houston,  exaunined  under  a  commission  (at 
that  purpose,  deposed,  «  That  Wilson  Conner,  in  the  year 
1619,  resided  in  Montgomery  county,  io  the  state  of  Georgia, 
about  two  days  ride  from  Milledge^ille;  that  he,  the  witness, 
had  been  informed  by  Frazier,  the  defendant,  that  he  was  bro-; 
ther-in-law,  or  a  relation  by  marriage,  to  Conner. 
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The  witness  believed  he  had  seen  the  note  in  question,  at 
or  near  the  time  of  tlie  endorsement.  That  Gillispie  b  Hous- 
ton gave  for  the  note  several  mules  and  a  horse.  That  in  the 
month  of  December,  near  the  tenth,  the  witness  presented  the 
aote  to  Wilsoif  Conner,  in  Milledgeville,  and  demanded  pay- 
ment of  the  same.  That  Conner  did  not  pay  the  note,  but 
$aid  that  he  had  some  cottoQ,  unsold,  at  hom'e,  and  that  as  soon 
as  he  returned,  he  would  make  the  money  out  of  it,  and  pay 
the  note  to  any  person  that  the  vniness  wight,  appoint:  for  which 
purpose,  the  witness  put  the  note  in  the  hands  of  Thadeus  G. 
Holt,  and  informed  him  of  the  same.  That  in  tlie  month  of 
March,  1820,  in  the  town  of,Cplambia,  S.  C.  the  witness  in- 
formed the  defendant  of  the  demand,  and, failure  of  payment, 
and  that  he  (the  witness)  had  directed  a  suit  to  be  brought  at 
the  next  court;  thatFrazier  said  it  was  right,  and  that  he  would 
see  that  his  property  brought  the  money.".  The  witness  testi- 
fied farther,  that  he  believed  that  a  suit  had  been  brought,  at 
the  next  court  after  the  demand  made  for  payment,  aod  as  far 
as  he  knew,  all  due  exertions  were  used.  On  the  question, 
whether  Wilson  Conner  was  insolvent  in  1819?  The  witness 
answered — ^^  He  did  not  know.  Conner,^*  he  said,  *'  was  a  mem- 
ber of  the  legidature,  sitting  at  the  time  the  demand  was  made, 
and  witness  was  informed,  that  he  had  to  take  an  oath  that  he 
tras  Worth  five  hundred  dollars,  before  he  was  entitled  to  a 
seat.  That  he,  tlie  witness,  in  his  transactions  respecting  this 
note,  acted  as  the  agent  of  Gillispie  S^  Houston.  That  Gil- 
lispie  died  in  October,  1821.  That  the-reason  why  a  demand 
was  not  sooner  made  was,  that  the  business  which  he  was  on, 
called  him  to  Charleston,  and  tliat  Frazier  said  he  would  write 
to  Conner,  so  that  he  might  be  ready  to  take  up  the  note  when 
tiie  application. should  be  made." 

On  the  cf  os»-examination,  the  witness  said,  that  the  en- 
dorsement on  the  note  was  made  at  the  time  it  bears  date;  that 
the  length  of  time  between  the  endorsement  and  the  demand  of 
paym^it,  was  firom  thirty  to  forty  days,  of  which  intended  delay 
Frazier  was  inf<M'med  attire  time  of  the  endorsement. 

On  bemg  asked,  what  length  of  time  intervened  betitden 
the  demand  of  payment  and  the  notice  to  Fraaier  of  non- 
payment, he  answfcred  that "  he  did  not  know  that  Frazier  had 
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» «ny   certftfB  notice  untit  March,  1820,  about  three   or  fbur 
moDtlis.'*    Iq  addition  to  the  foregoin'g  testimony,  wns  an  ex* 
empfificiiition  of  a  record^  setdng  forth  proceedings  of  a  siiit^ 
in  the  Superior  Conrf  o^  Montgomery  county,  in  the  state  o^ 
Georgia,  upon  the  note  now  in  question;  wherein  Isaac  Frazicr, 
who  sued  for  the  use  of  Gillispie  &  Houston,  w^is^  plaiiitifi^  and 
Wilson  Conner,  defendant.  In  diat-^uit,  the  defendant  confessed 
a  judgment  for  five  hundred  and  fifty  dollars,  with  interest.  The 
judgment  was  duly  entered  up,  and  a  fi.  fas  issued,  returnable  oa 
the  third  Afonday  of  March,  1821 .  On  this  execution  ^  levy  wa» 
marked,  aa  having  been  made  on  the  15th  and  1 8th  January, 
1823.     On  the  21st  March,  1 821,  tliere  was  paid  to  the  plain* 
tiff's  attorney,  by  the  sheriff,  on  Ais  execution,  twenty-^ight 
dollars  twelve  and  a  half  cents;  and  on  the  Idth  of  September 
following,  the  further  sum  of  thirty-six  dollars  and  fifty  cents,- 
making  in  all|  sixty-four  dollars  sixty-two  and  a  half  cents;  af^ 
ter  wliich  the  sheriff  returned  nulla  bona. 

On  the  trial  of  this  action,  Che  defendant  relied  upon  the 
laches  of  the  plaint'ff,  in  not  having  ^ven  due  notice  of  the  non* 
payment  by  the  maker,  and  thereby  exonerating  the  endorser 
from  an  Eafaility. 

The  Jury  were  instructed,  in  the  charge  of  the  presiding 
Judge,  up<m  the  law  in  relation  to  the  disgree  of  diligence  re- 
quired on  the  part  of  tlie  bolder,  where  there  had  been  a  failuft^ 
of  payment;  and  he  expressed  a  very  clear  and  decided  opinion 
that  the  notice  furnished  in  this  case,  after  a  lapse  of  three 
months,  would  occasion  tiie  loss  to  devolve  upon  the  holder; 
unless  the  jury  might  suppose  from  the  evidence  furnished,  that 
Fraxier  had  waived  the  necessity  of  notice  at  the  time  the  note 
was  endorsed,  or  that  his  conversation  with  Houston,  the  agent, 
at  the  time  the  notice  was  given,  amounted  to  a  waiver  of  this 
right,  and  a  promise  to  pay  the  note  himself.  The  jury  found 
a  verdict  for  the  plaintiff  for  the  amount  of  the  note  and  inter- 
est, from  which  an  appeal  was  claimM  on  the  followhig  grounds: 

1st.  Because  the  defoidant  had  no  notice  of  the  non-pay« 
ment  of  the  note  for  upwards  of  three  months  from  the  demand 
of  payment  and  refusal  to  pay  of  the  maker. 

2d.  Because  it  appears  defendant  had  cotton  in  his  hands, 
which  might  have  been  obtained,  if  proper  steps  had  beep 
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resorted  to  by  the  plaintiff,  from  whose  neglect  it  is  to  be  pre* 
sumed  indulgence  was  given  to  tlie  maker  of  the  note,  whicJi 
discharges  the  endorser. 

A  third  ground  was  taken,  but,  in  substance,  the  same  afi 
•die  first. 

The  opinion  of  the*"  Court  teas  delivered  by  Mr.  Justice 
•  ^hmit. 

No  principle  in  the  law  is  more  clear  or  better  settled, 
than  that  die  endorsee  of  a  note  of  hand,  after  demand  of  pay- 
ment of  the  maker,  who  refuses  or  oniits  to  pay  the  same,  must, 
within  a  reasonable  time,  give  notice  of  such  refusal  or  neglect, 
{otherwise  the  endorser  will  be  discharged.  I  will  not  multi* 
ply  anthorities  in  support  of  a  position  which  is  so  familiar  with 
the  profession;  but  advert  to  one  case  only,  by  way  of  illus- 
tration and  analog^*:  I  allude  to  the  case  of  Anderson,  vs. 
George,  (a)  tried  before  Lord  Mansfield,  chief  justice.  THic  ac* 
tion  was  against  the  defendant,  as  endorser  of  the  note.  George^ 
the  payee  of  the  note,  had  endorsed  it  in  payment  to  the  plsdn^ 
tiff:  it  became  due  2d  May,  and  on  the  6th  May,  the  plaintiff^s 
banker  (after  three  days  grace)  demanded^it  of  Hopley,  the 
maker.  Hopley  desired  two  or  three  days  to  pay  it  in,  and  so 
from  time  to  time,  which  were  given  him*  till  13th  May,  when 
he  told  the  banker  he  could  not  pay  it.  On  the  14tli,  Hopley 
failed,  and  became  a  bankrupt.  On  plaintiff's  applying  to 
George  for  payment,  George  told  him  he  should  have  applied 
before,  on  Hopley's  first  refusal,  and  that  he  now  did  not  think 
himself  liable  to  pay  it:  whereupon  tiie  action  was  brought. 
Lord  Mansfield — "  The  question  is,  who  is  to  bear  the  loss, 
as  Hopley,  the  drawer  has  failed.  The  banker,  who  has  the 
90te  in  his  hands,  and  who  in  thb  case,  being  the  plaintiff's 
agent,  is  to  be  considered  as  one  and  the  same  person  with  the 
plaintiff,  comes  on  the  5th,  foid  demands  payment:  the  banker 
gives  Hopley  indulgence  to  pay  it  from  the  5th  to  the  13th^ 
without  giving  any  notice  to  the  endorser;  whfch  if  he  had 
done,  it  would  have  urged  the  endorser  to  get  his  money,  Her^ 
is  no  neglect  of  application.  The  case  is  still  stronger;  here 
is  an  actual  credit  given  for  eight  days,  and  the  qaestipi^  is 


(a)  Solwyn's  N.  Tri.  404. 
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who  gave  the  credit.     The  loss  (tliough  tliis  is  a  faatd  case) 
ought  to  be  borne  by  the  perscm  who  gave  the  credit/'    Ver- 
dict was  given  for  the  defendant. 

Apply  the  circumstances  of  the  case  quoted,  to  the  one 
before  us.  Houston,  the  agent  of  the  plaintiff,  on  the  lOtb 
December,  1819,  presented  the  note  to  the  drawer  for  payment; 
the  note  was  not  paid, .  but  Conner  said,  that  he  bad  at  home 
unsold  cotton,  which  on  his  return  he'woiild  i^ply  to  the  pay- 
ment of  the  note,  in  the  hands  of  any  one  the  agent  might  ap- 
point. On  this  promise  made  by  Cornier,  the  agent  placed  the 
note  in  the  hands  of  Thadeus  G.  Holt,  and  at  the  same  time  in- 
formed Holt  of  what  Conner  had  promised.  Fn»n  that  time 
till  March,  1S20,  a  period  of  three  months  and  upwards,  no 
notice  is  given  to  Frazicr. 

That  the  agent  relied  upon  the  assurance  of  payment  giveb 
by  Conner,  is  evident,  firom  the  information  which  he  gave  to 
Hoh,  at  the  time  the  note  was  placed  in  his  hands.  His  meaa- 
iag  fairly  interpreted,  is  dii»,  **  I  have  demanded  of  Mr.  Con- 
ner, paywent  of  this  note  in  MiUedgeviBe,  where  he  is  attend- 
ing as  a  member  of  the  legblatnre.  He  was  not  then  in  a  situar^ 
lion  to  pay  it,  but  be  has  requested  indulgence  until  his  return 
home,  where  be  baa  go  k«id  a  parcel  of  cotton..  He  bat  given 
mean  assurance  that  be.  will  pay  the  proceeds  of  the  sale  of  tbi& 
f  otton  into  the  bands  of  any  person  whom  I  may  aj^int,  in 
discharge  of  tlie  note:  take  his  note  therefore  and  collect  in  my 
behalf,  the  amount  called  for.  by  it  on  Conner's  return  home, 
and  sale-  of  the  cotton.'*  I  think  no  other  correct  intetpretatiou 
can  be  given  to  this  evidence;  and  it  sbewft  most  evidently  that 
the  agent  of  the  plaintiff  did  rely  on  Conner's  promise;  that  he 
did  indulge  and  trust  him  for  the  fulfilment  of  it,  from  the  lOtli 
Dec*  1819,  (the  time  when  the  demand  of  payment  was  made) 
up  to  the  10th  February,  1820,  when  ,z  suit  was  instituted 
agunst  Conner,  upon  Ihe  note.  The  principle  therefore,  upon 
which  t])e  case  of  Anderson  and  George  seems  to  have  been  set- 
tled, that  when  the  holder  gives  a  credit  to  the  maker,  the  en- 
dorser is  discharged^  will  apply  with  redoubled  force  in  the  pre- 
sent case,  where  the  credit  given  by  the  bolder  to  the  maker, 
was  extended  to  a  period  of  time  far  beyond  what  was  allowed 
JA  that  case.  Independently  however,  of  the  defendant's  exonera- 
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^n  from  liability,  by  reason  of  the  credit  given  by  the  agent, 
it  is  equally  clear  that,  the  degree  of  diligafice  which  the  law 
eontemplates,  in  respect  to  notice  of  non-payment  to  the  endor- 
ser, where  he  is  intended  to  be  made  liable,  has  not  been  fulfilled 
tm  the  part  of  the  present  plaintiff. 

From  the  evidence  disclosed  by  the  trial,  it  was  under^ 
stood  by  the  contracting  parties  that  there  would  be  a  delay  in 
the  demand  of  payment,  for  the  space  which  intervened  between 
the  time  of  mridng  the  endorsement  and  the  demand  which  was 
made;  but  the  evidence  discloses  nothing  which  can  be  inter- 
preted into  an  agreement  on  the  part  of  Frazier,  that  he  would 
.^spense  with  notice  of  non-payment  The  reason  of  the  rule 
which  requires  this  notice  is  obvious,  that  the  person  intended 
to  foe  charged  by  the  default  made,  may  look  after  his  interest 
and  not  have  it  compromitted  by  any  neglect  of  the  holder^ 
whose  business  and  duty  it  is  to  give  the  earliest  notice  of  die 
default.  Insolvency  itself,  in  the  maker,  will  not  supercede  the 
necessity  of  notice  of  non-payment.  It  constitutes  the  condition, 
-sine  qua  non  of  recovery  against  the  endorser;  for  m  an  acticm  of 
this  natnrej^it  fs  legally  necessary  that  notice  of  default  or  refii* 
sal  to  pay,  should  be  alleged  to  have  been  given  to  the  endor- 
ser, in  reasonable  time,  and  must  be  proved  on  the  triaL  Where 
notice  might  have  been  given  in  four  days  and  le^s,  a  delay  of 
thit^e  months  and  upwards,  is  such  laches  on  the  part  of  the  hol- 
iier,  as  would  clearly  fix  him  with  the  loss;  unless  indeed,  the 
endorser  has  waived  the  necessity  of  notice:  which  brings  me  to 
that  part  of  tiie  evidence  relied  upon  by  the  plaintiff,  and  noticed 
in  llie  charge  of  the  predding  Judge,  to  the  Jury. 

ifouston,  the  witness,  testified  that  when  he  gave  uotite  to 
Frasier,  in  March,  1820,  of  the  demand  and  failure  to  pay,  and 
that  he  had  directed  a  suit  to  be  brought,  &c.  Frauer  icpfi- 
ed,  Aat  it  was  right,  and  that  he  would  see  that  his  pto^ 
perty,  (meaning,  I  suppose,  Conner%  the  maker,)  hrou^it 
the  money. 

In  what  light  are  we  to  view  these  explk-es^ions,  on  the  palt 
of  Fraxier?  If  they  can  be  fairly  construed  into  a  promise  to 
pay  the  note,  or  a  guarantee  that  the  note  should  be  p*id  After 
a  disclosure  having  been  miade  l^y  the  sigent  of  all  that  had  taken 
place;  or  tf^  indeed,  tU$  evidence,  per  se,  is  suffiddnt  to  shew 
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that,  at  the  time  the  note  was  endorsed,  it  was  understood  thfft 
Prazier  was  to  dispense  with  the  legal  requisite  of  reasonable  no* 
tice  of  non-payment,  as  well  as  that  of  demand  on  the  raakei^ 
which  last  iie  certainly  waived  at  the  time  of  tlie  endorsement, 
tlicn  his  responsibility  would  be  fixed,  and  the  verdict  of  tlic  ju- 
ry correct. 

I  cannot,  however,  consistently  with  any  correct  rule  oC 
Construction,  puf  so  enlarged  an  interpretation  upon  these  ex- 
pression.    Anotiier  and  far  different  one  may  be  given  to  thcnv 
which  I  will  explain  thus:  ''you,  as  agent  of  the  plaintiff,  after 
relying  upon  a  promise  of  payment,  on  the  part  of  the  maker, 
and  after  having  given  credit  to,  and  indulged  him  for  such  a 
kngth  of  time  as  exonerates  me  from  liability,  have  done  right 
to  bring  suit  upon  the  note  against  the  maker,  h  ho  is  alone  le- 
gally bound  to  pay  die  amount:  1  will  however,  aid  you  with 
my  endeavors,  that  his  property  shall  bring  the  money.''     That 
these  expressions  on  the  part  of  Frazier,  were  no  waiver  of  a 
right  to  notice  of  non  payment,  will  be  clearly  seen  by  reference 
to  the  authorities  quoted  in  Chitty  on  Bills,  308-523.     Chitty 
himself  says,  tlie  waiver  by  an  endorser^  mi;st  be  explicit  aiid 
made  out  by  the  most*clear  and  unequivocal  evidence.     If  an 
endorser,  spealdng  of  several  bills,  on  different  places,  and  under 
difierent  circumstances,  says, ''  he  would  talic  care  of  them,*'  or 
''  he  would  see  them  psud,"  this  was  held  not  sufficient  evidence  of 
a  promise  to  pay  one  of  the  bills,  on  which  no  notice  of  non-ac« 
ceptance  had  been  given.      MUler  vs.  Hacklty^  5  John.  Re^. 
375.     Griffin  vs.  Grojf,  12  John*  Rep,  423.     Expression^  of 
tliis  kind  are  to  be  construed  stricdy,  aUajf 'vs*  Coffin^  4  Mass^. 
Rjcp.  341*    In  the  last  case,  where  there  had  been  promise  to 
pay,  where  due  notice  had  not  been  given,  it  was  held  not  bind- 
ing, as  being  wholly  without  consideration,  and  especially,  sts 
be  had  retracted  his  promise  a  (ew  days  aftenvards.     So  too,  if 
an  endorser,  under  ignorance  of  the  law,  or  through  mistake  of 
the  law,  promise  to  pay  a  dishonored  biH  or  note,  he  is  not  bound 
by  such  promise.     7  JIfosi.  f^P^  ^^^*     I^  ^be  expressions  used 
by  Frazier,  there  certainly  was  nothing  like  an  express  promise 
to  pay,  without  which^  it  seems  he  could  not  legally  be  held  lia- 
l>Ie.    In  the  case  before  us,  the  note  havuig  been  endorsed  after 
it  bec^une  duei  Fraiier'^  relationship  with  the  drawer,  his  waiver 
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Lester,  ads.  Martin.     Bates,  ads*  Martik*     Waj^sworth^ 

ads.  Griswoljd. 
of  diligmcc,  ki  respect  to  demand  of  payment;  his  after  decla^ 
ration  thai  Houston  had  done  right  in  briD^g  the  suit,  aiid  hid 
saying  that  he  would  see  that  Conner's  property  should  bring 
the  money.  AH  these  considerations,  combined  with  the  cer^ 
tainty  that  Frazier  h&d  received  value  for  the  note,  together 
with  the  apparent  injustice  of  applying  a  rigid  technical  rule  to 
contracts  not  strictly  of  a  mercantile  character,  may  probably 
have  produced  tliis  verdict.  It  is  possible  however,  there  may 
have  been  representations  on  the  part  of  Frazier,  in  relation  to 
this  transaction,  which  may  on  a  second  trial  produce  the  same 
result,  of  fixing  him  with  the  payment  of  this  debt.  But  from 
the  best  view  which  I  have  been  able  to  take  of  the  evidence  fur- 
nished on  the  trial,  and  from  the  law  arising  thereon,  I  entertain 
ao  doubt  but  that  a  new  trial  should  be  granted;  which  is  the 
onanimous  opinion  of  the  court. 


J.  D.  Lester,  ads.  M.  Martin,  J.  Bates  ads.  M.  Martir* 

Under  the  ad  o/*1821,  suggestions  were  filed  against  judgments^ 
before  confessed'^  wkichj  on  being  called^  were  dismissed  by  the 
Judge  of  the  Circuit  Court.  The  defendants  to  the  suggest 
'tionsj  thereupon^  entered  up  judgments  as.  ^f  nonsuit^  and  .«•-> 
siued  exteuiions  for  costs.  These  executions^  on  motion  before 
a  Judgeai  Chambers^  were  ordered  to  be  set  aside,  and  on  ap^ 
peal,  ft  was  held  that  the  defendants  were  not  entitled  to  costs* 


Tertius  Wadsworth,  vs.  G1LR9  Griswolb. 
Defendant  having  lodged  two  notes  of  hand  with  an  attorney  for 
collection,  by  a  separate  writing,  assigns  them  with  other  eho* 
tes,  in  pittfment  of  a  debt,  and  transfers  the  attorney's  receipt  for 
the  notes,  with  an  order  written  thereon,  to  pay  the  proceede 
when  cottected,  to  the  assignee.  The  plaintiff^s  attachment 
being  cfterwards  issued  ana  served  on  the  attorney,  as  guami^ 
shee,  it  was  held  that  the  assignment  was  mdidy  and  the  monies 
collected  not  Uabh  to  the  attachment. 

The  defendant,  Griswold,  in  the  mottth  of  February^ 
1820,  placed  in  the  hands  of  John  M.  Felder,  Esq.  attorney  af 
Umy for €oUectioD»  two Aoies  of  hand»  inmtthy  WilUam  Wesl^ 
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Wadsworth,  ads.  Griswolb. 
in  fatvor  of  said  Griswold.  Before  any  judgment  had  against 
West;  or  the  monies  collected,  Griswold  being  uidebted  in  a 
large  amount,  as  is  alledged,  to  one  William  H.  Imlay,  trans- 
fenxd  by  his  attomics,  A-  Slaughter  and  C.  Labazan,  a  right 
to  certain  choses  in  action  due  him,  in  part  satisfaction  of  iiis 
4eJbit)  t  list  whereof  was  made  out,  the  notes  of  West  being  in- 
cluded.    On  the  back  of  this  list,  was  the  following  mertioran- 

-  dum,  in  the  hand  writing  of  Griswold:  <'  I  have  examined  the 
^ithin  schedule  of  notes  receipted  for  to  William  H,  Imlay,  by 
A.  Slaughter  and  G.  Labuzan,  and  which  said  notes  they,  as  my 
attornies,  assigned  to  the  said  Wm.  H.  Imlay;  and  which  said  act 
of  my  attornies,  1  hereby  ratify  and  confirm:'*  signed,  <<  Giles 
Griswold,"  On  die  back  of  the  receipt  also,  given  by  Mr.  Folder, 
ftt  the  time  the  notes  in  question  were  lodged  widi  him  for  col- 
lection, is  the  following  endorsement:  "  Pay  over  to  William  H. 
Imlay  or  order,  the  proceeds  of  the  within  claims;  for  value  re- 
ceived, 14  th  April,  1821.  CHles  Griswold^  for 

A*  Slaughter  and  C  Labuzan^  attornies.'' 
Wadsworth,  4he  plaintiff,  obtained  a  writ  of  attachments 
\vhich  was  lodged  28th  October,  1822;  a  copy  whereof  was 
served  on  John  M.  Fclder,  the  same  day;  to  which  he  returned 
4iat  the  money  was  collected  and  ready  to  be  paid  over  as  the 
-court  should  direct. 

Whether  under  all  the!(e  circumstances,  the  monies  coUect- 

_  ^d  from  West,  and  in  the  hands  of  Mr.  Felder,  were  subject  to 
the  plaintiff's  attachment,  was  the  question.  The  presiding 
Judge  did  not  think  that  the  assignment  and  transfer  to  Imlay 
precluded  Wadsworth  from  a  .recovery*  The  jury  found  ac« 
cordingly,  and  the  money  was  ordered  to  be  paid  over  to  the 
|>huntiff« 

An  appeal  from  tiiis  decisioa  w«8  taken: 
^'  Ist.  Becanse  there  was  such  an  assignment  and  transfer  of 
the  money  collected  from  West,  to  Imlay,  as  to  jMrevent  its  lia- 
bility to  Griswold's  attachment* 

2d-  Because  there  was  no  property  on  which  the  attach- 
ment could  operate* 

Tht  QfimM  if  the   Court  was  delivered  hy  Mr.  Justice 
Qantt.        . 

InObCi  befoie  the  ^MaciuiMOt  in  this  case  was  served  UM 
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Wadswobth,  ads.  Griswold. 
garnishee,  (but  at  what  particular  time  docs  not  appear)  Ch-is*- 
wold,  by  his  authorized  attomies  (A.  Slaughter  and  CXabu^ 
lan)  amongst  other  choses  in  action,  transfered  to  Imlay  jthe 
notes  in  question. 

Imlay  being  a  creditor'to  a  large  amount,  the  transfer  thus 
made  fras  based  upon  a  full  and  adequate  consideration.  In  re- 
ference to  this  transaction  and  in  confirmation  of  it,  (if  indeed 
any  confirmation  was  necessary)  was  the  order  of  Griswold  him- 
self, on  the  14th  April*  1821,  upon  the  backofMr.Felder's  receipt 
£>r  the  notes  in  question,  directing  that  the  proceeds  of  .West'^ 
iiotes  should  be  paid  over  to  Imlay. 

It  is  impossible  to  conceive  therefore  a  more  full  and  abso- 
lute rehnquishmeut  of  right  in  one  man  and  investiture  in  an* 
other,  than  what  took  place  in  tliis  instance.     Not  the  slightest 
imputation  of  fraud  attaches  to  the  transaction,  by  which  its  ef- 
ficacy might  be  impaired;  but  on  the  contrary,  the  transfer  ap^ 
pears  to  have  been  bona  fde^  and  in  part  payment  of  a  very, 
large  amount  due  from  Griswold  to  Imlay.     After  the  rig^t  of 
Griswold  to  those  notes  had  been  thus  disposed  of,  Wadsworth, 
the  plaintifi',  on  the  28th  Octpber,  1822,  (eighteen  months  at 
least  after  Imlay's  right  to  the  proceeds  of  West's  notes  had  heef^ 
secured  to  him)  took  out  his  attachment.     The  attachment  act 
can  alone  operate,  by  the  express  terms  of  it,  upon  the  monies, 
goods,  chatties,  be.  of  the  absent  debtor.  If  therefore  the  money 
m  the  hands  of  the  attorney,  did  not  belong  to  Griswold,  the  debt-  . 
or,  but  to  Imlay,  then  there  was  nothing  on  which  it  could  operate*. 

The  plaintiff,  although  a  creditor,  was  entitled  tr»  no  pre- 
ference over  Imlay;  and  the  effect  of  the  proceedings  under  this 
attachment  (were  they  to  be  allowed)  would  be  to  divest  a  rigHt 
fairly  and  legally  established  in  Imlay,  and  to  appropriate  a 
sum  of  money  belonging  toliim,  to  the  payment  of  a  debt  due 

by  Griswold. 

This  would  be  as  unjust  as  it  is  illegal.  The  order  there- 
fore, which  was  made  for  the  payment  of  the  money  in  the  hands 
of  the  guamishee  to  the  plaintiff  in  attachment,  is  set  aside,  as 
also  the  verdict  which  was  given  in  the  case;  the  property  at* 
laclied  not  havii^  beep  liable  to  the  plaintiff's  attadiroent. 

fLidmi9Q»i  BvgtTf  Johnsm  and  Ca/coc&— Justices,  coil- 
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RiCHABD  Rice,  ads.  Samuel  Spear  and  James  Galbreatit . 

JV.  H.  residing  in  Virginiaybif  his  wUl  directs  hkncgrf  slave, 
C.  to  be  free  after  the  expiration  of  his  apprenticeship^  To 
this  the  executors  assent^  the  estate  being,  independently  of 
this  property,  solvent;  and  C.  is  suffered  to  go  at  large  as  a 
freeman.  C.  is  afterwards  levied  upon  and  sold,  under  afi.fa^ 
against  the  executors  of  W.  U.  Hdd  that  the  sale  was  void 
itnd.  C.  entitled  to  his  freedom. 

This  action  was  instituted  by  Ae  plaintiffs,  as  guardians 
of  negro  Charles,  to  establish  his  freedom,  under  the  will  of 
his  former  owner,  \/m.  Hutt,  late  of  Westmoreland  county, 
Virginia,  deceased.  The  foUowingis  the  clause  m  the  will,  « It 
is  my  will  that  negro  boy  Charles  shall  continue  with  James 
Piggott,  for  four  years,  to  learn  the  tailor^s  trade,  after  which 
time  he  shall  be  free/*  His  will  bears  date  the  1 8di  November, 
1799.  On  the  23d  of  December,  followmg,  the  will  was  ad* 
mitted  to  probate  and  duly  recorde*  Samuel  Templemati, 
the  surviving  executor  undef'  the  will  of  Wm.  Hutt,  deposed,  on 
bis  examination,  that  he  was  acquainted  with  the  boy  Charles, 
and  by  his  evidence  identified  the  ward  of  die  plaintiffs  as  the  same. 
He  ftnrther  testified,  that  he  had  every  reason  to  believe  that  the 
estate  of  Wm.  Hutt  will  be  sufficient  for  die.  payment  of  all  his 
debts;  and  the  witness  pointed  out,  very  explicitly  and  satisfac^ 
torily,  the  reasons  upon  which  his  belief  rested.  That  he  had 
no  claim,  as  executor,  against  the  freedom  of  Charles:  that  as 
soon  as  he  had  qualified  as  executor,  under  the  will  of  Wm. 
Hutt,  to  wit,  on  4th  Monday  of  December,  1799,  he  together 
with  the  other  then  executors  considered  Charles  as  free,  so 
soon  as  his  apprenticeship  should  expire.  That  soon  after  the 
death  of  Wm.  Hutt,  Piggott,  the  tailor,  died;  at  whose  death 
the  negro  Charles  went  about  at  large  for  several  years  in  the 
county  of  Westmoreland,  perfocdy  free  and  unrestrained  by 
either  of  the  executors,  or  any  one  else.  That  die  executcurs 
had  no  clmm  upon  him,  nor  did  the  witness  ever  hear  of  any 
claim  set  up  by  any  one,  until  within  a  year  or  two  last  passed, 
by  a  Vfr.  Chandler,  who  claimed  him,  as  the  witness  had  been 
informed,  as  administrator  of  Wm.  Rice,  a  former  deputy 
sheriff  of  Westmoreland,  who  it  was  said,  had  bought  him 
fifteen  or  twenty  years  ago  at  a  sheriff^s  sak.  The  witness 
I|p8tifiesi  most  ex]Nmdy ,  thai  he,  tbe  witness,  never  consemed  tn 
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Rice,  ads.  Spear  &  Galbrea'Tr. 
his  being  taken  in  execution  and  sold  as  a  part  of  the  estate  of 
Win.  Hutt:  that  this  negro  was  not  inventoried  as  apart  of  the 
estate:  tliat  lie  then,  and  does  now  consider  the  said  negro 
Charles  entitled  to  freedom.  On  the  part  of  the  defendant,  was 
adduced  in  evidence,  the  proceedings  had  in  the  County  Court 
©f  Westmoreland,  wherein  John  Cnitcher  was  plaintiff,  and 
the  executors  of  Wm.  Hutt  defendants;  wlierein  jugdment 
by  default  was  given  and  damages  assessed  to  $226  5  cents;  the 
execution  thereon  issued,  which  was  levied  on  negro  man  Charles, 
and  the  sale  of  the  negro,  by  the  sheriff,  to  Wm.  C.  Chandler, 
for  $23  68.  S.everal  witnesses  were  examined  to  shew  that  the 
defendant's  title  to  the  negro  in  question,  had  been  regularly  and 
correctly  deduced  from  the  sale  thus  made  of  Charles,  con^ 
dered  as  a  part  of  the  estate  of  William  Hutt.  The  presiding 
Judge  considered,  that  as  Charles  went  at  large  as  a  freeman, 
by  the  assent  of  the  executors,  under  the  will  of  Wm,  Hutt, 
and  as  the  surviving  executor  had  testified  that  he  had  no  claim 
«pon  him,  diis  assent  on  the  part  of  the  executors  established 
the  freedom  of  Charles;  and  that  if  this  act,  on  the  part  of  the 
executors,  constituted  a  devastavit,  they  thereby  made  them- 
selves personally  responsible  for  the  value  of  the  negro.  That 
the  emancipation  of  Charles,  by  the  will  of  Wm.  Hutt,  was 
in  the  nature  of  a  legacy,  and  to  be  governed  by  the  same  rules; 
consequently  that  the  flile  of  Charles,  by  the  Sheriff  of  West-* 
QQoreland  county,  was  void;,  he  being  at  the  time  a  freeman  by 
Ae  will  of  Wm.  Hutt,  and  then  at  large  by  the  assent  of  the 
executors*  The  jury  found  accordingly,  with  $85  damages. 
The  defendant  appealed  on  the  ground  of  misdirection  by  the 
Judge,  as  to  the  law  of  the  case. 

7%e  opinion  of  the   Court  was  delivered  by  Mr-  Justi^f 
Oantt. 

The  important  facts  embraced  in  this«case  are,  that  the 
negro  Charles  was,  by  the  will  of  Wm.  Hutt,  his  former  master, 
set  free:  That  the  executors  in  pursuance  thereof,  assented  to 
bis  going  at  large:  That  he  did  so  for  years,  and  was  considered 
a  freeman:  That  he  was  not  inventoried  as  a  part  of  the  estate: 
That  the  executors  never-  did,  nor  does  the  surviviiig  executor 
BOW  consider  him  as  composing  a  part  of  the  estate:  That  the 
csute  will  be  aUejopay  debts.    Wbeiher,  iisder  all  tfieae  cir- 
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Price,  ads.  Spear  b  Galbreatr. 
cumstanccs,  Charles  is  to  be  considered  a  freeman,  is  tlie  qacs^ 
tion?  By  the  will,  freedom  was  bestowed  upon  Charles,  and 
the  executors,  by  their  assent,  put  him  in  possession  of  it.  In 
principle,  it  is  analogous  to  the  payment  of  a  legacy  or  the  re- 
lease of  a  debt  on  tbe  part  of  the  executors.  Executors  have 
that  power,  and  if  fairly  exercised,  no  diird  person  has  a  right 
Co  call  the  act  idH}uestion. 

Suppose  the  testator  had,  by  a  deed  of  ilaomunission  (and 
tlie  will  may  be  considered  in  that  light)  bona  fide  givea  free- 
dom to  Charles.  Coul4  the  act  have  been  avoided  by  creditors, 
after  the  lapse  of  time  which  intervened  in  this  casef  I  should 
bold  it  impossible.  There  is  something  palpably  irregular  and 
Inron^  in  seizing  upon  and  selling  this  man  under  the  execu-^ 
tion,  without  a  previous  investigation  of  his  claims  under  the 
will  and  the  executors  assent  thereto* 

It  is  a  species  of  administration  upon  the  supposed  pro*- 
perty  of  an  estate,  unknown  to  the  law.  The  regular  course 
would  have  been  to  have  caused  this  man  Charles  to  be  in- 
cluded in  the  inventory;  or  by  some  act  of  the  law,  to  have 
rendered  him  amenable  to  the  demands  of  creditors,  and  this 
at  tbe  instance  of  the  executors.  But  the  executors  had  no 
agency  in  tliis  transaction.  The  evidence  of  Mr.  Templemau 
shews  very  satisfactorily,  that  the  estate  will  be  sufficient  to  pay 
the  debts.  Why  sliould  this  creditor  ^erefore  have  invaded 
tlie  sanctuary  of  freedom,  to  come  at  his  rights.^  I  think  that 
the  verdict  in  this  case  is  supported  by  law^  and  that  it  cannot 
be  disturbed. 

The  motion  is  refused. — Richardson  and  Johnson,  Justices, 
concurred. 

I  agree  that  there  should  be  a  pew  trialv-^C  J>  Cokod^i 
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WuuLiAM  M.  Stephenson,  vs.  Samuel  Hillhouse. 

JDefendant^  at  hi^oum  tfutottce,  undertook  to  arrest  a  party ^  on  « 
bail  tprit;-  being  authorized  by  a  special  deputation  for  that 
purpose.  He  did  so,  in  presence  of  plaintiff  ^s  agent,  and  of'* 
ierwards  suffered  the  party  to  escape,  and  neglected  to  retaJce 
him,  though  he  might  have  done  so.  Held  that  defendant  was 
liable  to  the  same  extent  as  the  sheriff  would  have  been^  and  was 
guthy  of  gross  neglect. 

Thk  facts  set  forth  in  the.pIaintiiTs  brief  are  as  follow:' 
That  the  plaifidiT,  by  his  agent,  issued  a  bail  writ  against  one 
Abner  M^Dearmin:  that,  at  the  instance  and  request  of  the 
defendant,  and  by  the  consent  of  the  agent  of  the  plaintiff,  the 
writ  was  placed  in  the  defendant's  hands  to  be  executed;  the 
^sheriff  having  conferred  no  him  a  special  deputation  for  that 
purpose;  that  the  defendant,  in'  the  presence  of  the  agent,  ar^ 
rested  M'Dearmin,  and  suffered  him  to  escape:  that  M^Dear* 
mill  remained  for  several  days  in  the  neighbourhood,  and  the 
defendant  was  requested  by  the  agent  to  retake  him,  who  re- 
fused, unless  the  agent  would  accompany  him. 

The  presiding  Judge,  in  his  charge  to  the  Jtury,  drew  a  dis^ 
tuictioa  between  tlie  case  of  the  sheriff,  acting  in  a  public  ca^ 
pacity,  and  u  private  agent  of  the  plaintiff;  in  which  character^ 
it  was  thought  the  defendant  had  acted;  holding  that  a  less  de- 
^re^  of  responsibility  attached  to  tlie  latter  than  the  former. 

The  Jury  found  for  the  defendant. 

A  new  trial  was  moved  for  on  the  following  grounds: 

1st.  Because  the  defendant  undertook  for  a  reward  to  pei^ 
ibnn  the  duties  of  a  public  officer,  was  cioathed  with  all  the 
powers  of  that  officer  and  is  liable  to  the  same  extern: 

3d.  Because  die  rule  laid  down  by  die  Judge,  <*  that  a 
l^ailee  Ux  hire  is  answerable  for  gross  neglect  only/*  as  not  law, 
and  was  csdculated  to  mislead  the  jury: 

3d*  That  the  evidence  of  neglect  was  9ufflcl?at. 

The  opinion  of  the  Court  was  delivered  by  Mr^  Jfuttice 
€tantt. 

In  every  cose^  where  one  man  undertakes  to  p^*f&rit)^ 
.fhity  ior  another,  the  obligation  arising  therefrom  must  tieces* 
earily  be  based  upon  the  nature  of  tiie«ct  to  be  done,  and  h^V^ 
veference  to  the  special  circumstances  lader  which  the  paity  u)l«- 
dertook  to  perform  die  act.  In  Ihe  case  before  w^  had  the  4e^ 
feii4wi  luidjBrtfdien  t&setrve  this  writ  at  the  ]Mird||i«)ariait^ee 


54        SOUTFf. CAROLINA  STATE  REPORTS, 

St£phskson,  V3.  Hillhouse. 

of  (he  plaintiff^s  agents  who  could  not  otherinse  htivc  had  the 
writ  executed,  then  the  degree  of  diligence  which  niiglit  legal- 
ly have  been  dcmandedof  him,  could  have  been  no  more  than  a 
fair  exertion  of  his  capacity.  But  the  case  is  far  different  when 
the  undertaking  is  sought  by  the  defendant  himself,  and  whli  a 
view  to  the  emolument  arising  therefrom.  In  every  such  case, 
die  principles  of  good  faith,  as  well  as  law,  require  that.th€ 
undertaker  should  use  all  the  diligence  and  attendon  which 
might  become  necessary  to  the  performance  of  his  undertaking. 
In  such  a  case,  as  Mr.  Jones  says,  <«  He  is  neither  to  do  any  thing 
how  minute  soever  by  which  his  employer  may  sustain  damage, 
nor  omit  any  thing  however  inconsiderable  wjiich  the  nature  of 
the  act  requires,"  and  he  adds  that,  *<  though  the  law  exacts  no 
impossible  things,^  yet  it  may  justly  require  that  every  man  shall 
know  his  own  strength  before  he  undertakes  to  do  an  act,. and 
that  if  he  delude  another  by  false  pretensions  to  skin,  he  should 
be  responsible  for  any  injury  that  may  be  occasioned  by  such  de* 
lusiou."  Now,  apply  this  reasoning  to  the  defendant  in  this  ac- 
tion. He  had  been  in  the  habit,  it  seems,  of  transacting  busi* 
Bess  of  this  nature,  with  a  view  to  the  proJlts  which  wonld  accrue. 
In  this  case  he  requested  of  die  agent  that  he  might  be  employed 
to  serve  the  writ,  in  the  character  of  a  legalized  officer.  The 
agent  of  the  plsuntifT  consented,  and  might  well  conceive,  under 
such  circumstances,  that  every  exerdon  would  be  used  to  shew 
that  the  confidence  thus  reposed  was  wordiily  bestowed.  There 
Was  no  understanding  between  the  agent  aiyi  the  defendant,  that 
the  former  was  to  assist  in  the  performance  of  the  duty;  and  the 
defendant  could  not  justify  his  refusal  to  act,  upon  the  ground 
contended  for,  vis.  that  the  agent  would  not  go  widi  him.  The 
defendant  undertook  in  this  instance  to  discharge  the  duty  of  ^ 
sheriff  in  the  case  committed  to  him,  and  having  violated  his  en- 
gagement, he  is  responsible  to  his  employer,  in  like  manner  and 
to  the  same  extent,  that  a  sheriff  would  be  under  similar  circum- 
stances. 

On  the  second  ground  taken  in  the  brief,  I  will  only  remark, 
that  firom  the  judge's  report  of  his  charge,  it  would  seem,  that 
Ids  observations  to  the  jury  were  radier  calculated  to  point  out 
an  existing  discriminadon  in  the  law,  between  a  public  officer 
%nd  a  privait  f^nt,  than  to  fix  with  precision  the  extent  of 
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Owens,  t$.  Ford. 
9esfnmShSBxy  which  tbe  latter  nught  bring  upon  fain»^by  ihb 
afln-perfennaaee  ef  bis  iwdertaking.  But  under  the  dfaarge  as 
Stated,  it  is  Maaifetf  that  die  defendant  had  been  gnihy  of  that 
«rassoegkct,  which^  in  the  apmi^n  of  die  judge,  aould  omke  c 
J^mteagnt  responsible  in  damages;  and  this  view  of  die  cas< 
will  sapercede  the  neeesoty  of  mftkin{^  any  rommrnlonlbg  tluNI 

lusef  opinion  dial  anew  trial dioald  1>e graited. 
We  concur. — Biehard$on,  Johmontsnd  CefeodL 


SoLOiiroN  Ow2Ns,  w.  Jesse  Fond. 

•tf  slme  wu  sold^  irko  liad  before  committed  burglary;  the  fact  h^ 

ing  unkfMxm^  both  to  seller  and  purchaser,    lifter  the  sale^  hi 

saw  eonvictei,  and  hu  ears  cto^ei.     Held  that  the  in^f&ei 

soorraniy  Mi  not  extend  to  the  loss  oftfolue  thereby  otcasimed^ 

The  defendant  set  up,  by  way  of  discount,  that  the  note  on 

which  tbe'acdon  was  founded,  was  given  for  a  negro:  diat  4he 

«^ro  iefore  the  sale  had  committed  a  burglary,  for  which  he 

was  tiftervards  tried,  convicted,  and  punished;  by  reason  pf 

which  puaishnient,  h\^  earsbeing  cropped,  his  value  was  grent- 

}y  impaired.     The  fact  of  the  commission  of  the  oflence  was  un*> 

k»6wn  to  both  parties  at  the  ^ftie  of  the  sale» 

His  honor  charged  the  jury  that  die  iaq^ed  warranty  did 

aot  extendto  such  case;  a^  the  jury  foupid  a  vetrdiet  for  the  j^ain^ 

dC  for  die  whole  amouivt  of  the  note.     The  defiendain  now 

moves  for  a  new  trial)  becattse  his  honcNr  erred  in  so  charging  th# 

jwy. 

1^  opinion  ef  tht  Ciiurt  took  dkUnr^  by  Mr.  Justice 
jXSehard^m^ 

In  the  ease  of  .RieAaftf  SmitH,  Vs.  M'CaUf  (1  M^Cord^ 
3S0)  dd^  court  has  dteided'Aat  diere  i^  nd  implied  warranty  of 
die  mond  qualides  of  a  slave,  arising  ftotn  die  mere  sale  and 
^ce  paid;  and  that  case  a]:)peaf8  to  n^  td^'dedde  the  cme  before 
OS.     For,  if  dieire  ie  DO*  waitflttiy  in^^  of 

die  slave,  it  would  be  ihcdtaiistetat  didt  th«r^  sh6uld  be  fiever« 
tfieless,  a  warranty  agsunst  the  eonsequences  of  snch  viceis.  If 
fftch  a  dfednctioii  W^fe  tJSoiirei;  Oat  casi^^6d!fl  1^  frittered 
m^y'f  becaive  then,  every  esue  oC  that  el  i)i<f' ii'<8JC  W  ijtod<^  ^ 

9 
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Vaughan  and  M^LAUCHLm,  ads.  Dinkin^. 
depend  upon  the  contingency  whether  some  evil  had  not  follow'<^ 
ed  from  his  .vices,  though  there  was  no  warranty  against  the  vic# 

itself.  A  door  too,  would-be  open  to  frequent  frauds,  if  an  in-^ 
jury  to  the  slave,  brought  aboat  by  a  conv|ctiim,  ^re  to  be  A» 
(est;  in  as  much  as  such  convicdons  might  be  readily  hod  or 
procured.  This  decision,  however,  it  will  be  pereeiiwdf  doei 
not  touch  the  caae  where  the  seller  knowing  the  criaiie  of  thkr 
slave,  yet  conceals  it  from  the  purchaser. 

The  motion  is  r^fused.^^Hti^r,  Johnsoh^  Aott,  Cclcoek^ 
Justices,  concurred. 


Wjt.  Vaughax  and  John  M<Lauchlin,  adT,  Asa  Dinkik^*^  ' 

> 

Action  of  debt  on  judgment:  ordered  for  judgment  and  refer* 
red  to  clerk,  May  1819.     The  Judgment  entered  on  ki$  m§e$s^ 
ment  set  aside  for  the  irregularity^  Miy   1822^  order  for 
leave  to  enter  upon  judgment^  nunc  pro  tunc,  made  by  the  Cir^, 
euit  Courty  fall  term  1823;  Motion  to  set  aside  that  order y  to 
arrest  thejudgment^  and  faf  leave  to  plead  payment  puis  dar^^ 
rein  continuance^  &n  the  founds  of  plainHJPs  death  before ' 
the  making  of  the  order ^  ofdrfeeU  in  thejdedaraiion^  and  that  * 
the  case  was  out  of  court  for  want  qf  proceeding:  Refused, 

This  was  debt  on  judgment,  which  was  Referred  to  the  " 
okrk,  at  an  extra  court.  May,  1819;  who  assessed  the  damages 
on  24th  May,  1819,  at  $  98  39;  and  slated  the  diebt  at  $  378,  - 
17.     Judgment  was  signed  91^21  si,  Jhme,  1820.    The  Ccmsti- 
totional  Court  set  aside  lUs  judgment,  in  May  term,  1822;  be-^ 
eause  the  reference  to  the  clerk  was  irregular.     At  fall  temi^^ 
1823,  a  motioD'.Wfts  made  to  the  'Circuit  Court,  to  enlitr  up 
judgment,  nunc  pro  tunc.    The  defendanU  objected  apon  all 
the  grounds  'stated  below;  but  they  were  overruled.     Defen- 
dantB  then  asked  leave  to  pkad  payment  pius  darrein  continue 
anee:  which  was  refined* 

A  motion  was  ndw  made  to  set  aside  the  order  granting  ^ 
leaive  to  enter  up  judgment 'jimic  pro  tstncj  and  in  arrest  of 
judgment  and  for  leave  to  plead  payment,  pius-  darrein  con^  , 
tswuance*  •       •  • 

1st.  Because  the  plaintiff  was  dead  wh^  l^ave.wts  givgi  . 
to  enter  uBittdgmeuf.         ^     ,^,.^,    .        '.-.  ,,^    '        „_^: 
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I  .  .  VAtJGHAN  and    M^LAUCHLIN/'aA.    DiNSllfS. 

Snd.  Beoftiise  the  declaralioii  U  eisentiklly  defective,  and 
Jiojudgmmtesijilbe  entcared  upon  it:  u   .        < 

!  3d.  BeGSttse  the  dechurntijOB  is  upon  a  b6iid;  ci^a  judg* 

SlOl^  bttt  UfKHi  w^ich,  does  BOt  appear: 

4th,  Because  tllexoartcefosed  to  permit  aplea  of  payment. 
fuis  darrein  tawiinuanci:,:to  he  pti  in,*  before  leave  to  enter 
Judgmem  name  pro  iuney^us  grsol^d: 

5tii*  Because  die  ease  wa$  out  o€  coQtt;   die  last  pro- 
ceeding  had  upon  it,  having  taken  place  in  May,'  1819;  and 
'  therefor^  no  order  coukL  be  made  up  en  it,  unless- the  regular 

s)eps  were  taken  to  revive  the  proceedings. . 

The  {^nion  af^  th^    Court  was  ietivered  &y  Mr.  Justice 
JGchardson* 
I  In  this  case,  the  plaintiff  having  an  order  for  judgment,  in 

I  Aby*  1819j  had  the  case  erroneously  referred  to  the  clerk,  to 

i  ^assess  the  Manages;  which  being  an  act  simply  void,  left  the 

j  caeepredaely  where  it  stood  before,  i.  e.  under  ah  order  for 

jtidgment;  and  just  as  if  it  had  remsdned  on  docket  up  to  Oc- 
tQA>er,  1823.  What  then  remained  to  be  done,  but  to  move  for' 
leave  to  enter  up  judgment  notc^,  as  tho'  it  had  been  done  in  1 8 1 9, 
when  it  oogbt  to  bayebeen  done.  It  is  pretended  that  judgment 
cannot  be  watered  up  at  the  end  of  three  or  four  years  after  ob- 
tainnig  it.  Hits  is  not  uncommon.  The  entire  object  is  to  enter 
■  the  form  of  a  judgment/  which  bad  been  rendered  in  1819.     It 

is  entered  nunc  pro  tunc;  i.  e.  now^.for.May,  1819;  and  thus  a 
pnqper  formula  of  a  judgment  id  sobsdtuted  for  the  erroneous 
assesfiiaent  by  the  derk.  It  is  urged  that  the  plaintiff  is  dead; 
but  his  deadi  is  llie  reasoti  why  die  judgment  must  he  entered 
up  fWHCpro  tune;  which  renders  the  record  consistent,  and  pla- 
ces the  case  in sMu  juaanfe  mortem.  It  is  iurdier  hisisted  that 
the  defendsoHa  shonld  be  allowed  to  plead  payment  puii  darrein 
eoniinmamee^  but  there  hemg^poly  one  party  alive,  no  contesta- 
doacaiiBaw  cmne  before  the  court,-  and  an  order  for  judgment 
having  been  takeB,  there  can  be  no  subject  for  pleadings  in  this 
casf  •  The  suit  C^rmihated  in  1819;  and  so  continues  inert  and 
ina^ve,  until  dMie  diall  bean  ofllfer  to  revive  it,  by  writ  of  debt 
ixr  scire  faqpis;  when  die  defendant  may  plead  as  he  shall  deem 
|Rrop^,  The  unatakeis  ia  sopposing  the  case  still  before  the 
court,  c^n,  and  still  in  paper;  whcm  in  fact,  it  has  termiaatedir 
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GiBSOSTi  ads.  ChappeLl.. 
fttid  win  require  a  new  writ;  upon  the  issuing  of  wliitby  the  de^ 
lendants  may  plead  whatever  has  occurred  since  the  order  fer 
judgment  ID  1819,  and  will  then  havetlie  beneCl:  of  the  defence 
&ey  wodld  now  set  up  by  their  plea. 

L§8tly.  It  is  insisted  that  the  declaration  is  radically  de* 
fectivc;  biit  after  an  order  fin- judgment,  this  court  will  not  lo<A 
astutely  into  the  form  of  a  count.  It  is  enough  that  k  appears^ 
to  be  bottomed  very  intelligibly  upon  a  judgment  of  record, 
and  being  so,  i2ie  nde  is  so  to  construe  it,  iU  r«s  aufgu  valtti^ 

The  motion  is  Aertfore  disdiarged.  We  ctecur.^-^Cbm^f 


Stephen  GpisoN,  ads.  Labah  CpKAmcs. 

Grant  to  A*  of  two  hundred  acres;  not  induding  an  adjainimg 
portion  of  land^  which  was  in  ^pute  in  this  case.     Cofwef^  ' 
ante  to  defendant,  (f  one  hwidrea  and  sixty  acres^part  of  AV 
grants  sn  1900;  biti^so  describing  its  boundaries  as  to  include  . 
the  disputed  land.     Defendant  had  been  in  possession^  wiihin 
the  line*  of  A*s  grants  twenty  fwe  ysafv,  and  the  person  under 
whom  he  daimedj  since  1794*     Land  in  dispmie  granted 
to  plaintiff  in  1819*     Held  that  defendants  possession  could  . 
nof  be  extended,  by  construction,  to  the  land  in  dispute;  the 
conveyance  to  htm,  restricting  his  daim  to  JPs  grant,  though 
erroneoudy  describing  its*  boundaries;  and  consequently,  thai   • 
no  presumption  eotdd  arise  cf  a  grmt  ef  A^  duputed  land^  ' 
to  him,  from  the  state. 

This  was  an  action  of  trespass,  to  try  tidt*  A  tract  dt 
land,  adjoining  the  land  in  dispute  in  this  case,  had  been  in  the 
possession  of  the  defendant  and  the  peraon  under  whom  he 
claimed,  from  the  year  1794;  by  virtue  of  a  grant  of  two  hun- 
dred acres  to  W.  Ackery.  De^ndnit  had  been  in  Ae  uninter* 
rupted  possession  of  it,  for  about  t#enty  five  years,  wider  a  Jacoli 
Curry,  and  by  virtue  of  conveyance  firom  die  said  Jacob  Cony, 
from  the  21st  January,  1800.  This  deed  of  conveyance,  from 
Curry,  to  defendant,  described  the  kmd  as  eonsltting  of  one 
hundred  and  sixty  awea,  being  apart  of  a  :tmet  ef  had  origin 

^tofiyfprantedto  H^m*  4dt^rf^  fyijfm^  kmdnd  %a^ 


CphWUBlA,  NOVEMBER  TERM,  1824.         20 

» 

CfiBsoN,  uds.  Crappell* 
li|e  south  side  of  Little  river.    The  grant  called  for  Little  river^ 
as  one  of  its  boundaries,  except  a  short  distance  from  its  N.  W» 
line  to  the  river,  leaving  a  few  acres  betw^n  diis  line  and  the 
river.     But  the  conveyance  from  Carry,  to  defendant,  included  ' 
tiBs  land.  whkl»wa.thepartin  dispute,  as  did  riso  the  y««g«r 
grant  to  the  plaintiff,  dated  1819;  so  that  the  only  dispute  b^ 
tween  the  parties,,  was  about  the  land  lying  between  this  short   . 
line  of  the  Ackery  grant  acid  the  river«    The  plaintiff  cont^id*. 
■cd,  that  it  was  vacant  at  the  time  of  his  grant;  and  the  defeaf^ 
dant,  that  if  it  ipras  not  included  in  the  Ackery  grants  yet  the  jury 
•ught,  from  the  length  of  time  which  defendant,  and  the  person .. 
mider  whom  he  claimed,  had  been  in  the  possession  of  the  laod» 
imder  legal  conveyances,  to  presume  a  grant  for  it  from  the 
itate^    The  court  charged  the  jury  to  find  for  the  pla^ilifi^  and  • 
Mated  to  them  that  the  line  contended  for  by  the  plaintiff,  wat 
die  correct  location  of  the  Ackery  grant,  and  as  the  defendant  • 
had  nev«r  been  in  the  passession  over  this  linei  tbey  could  not  ' 
fresnme  a  grant  in  his  favor,  from  the  state*    The  jury  fionnd 
•  verdict  for  the  plaintiff.     The  de&nd|mt  moves  the  Consliti»- 
lional  Court  for  a  new  trials  upon  the  ground: 

That  the  court  mistook  the  law,  in  charging  j«ry  that 
fhey  could  not  presume  agraiit  to  the  defendant,  iaas.niQfili  aa  : 
die  defendant  had  never  bee^  in  possession- of  the  land,  <yvef  the- 
disputed  line. 

Tht  opimon  of  the  Court  wu  deUvered  &y  JU6r.  Juitim 

Itiekard^on, 

*   •  » 

In  this  case^  the  plaintiff  located  the  land  i»  4mtsli<mt  triliH. 
in  his  graQt  of  1819;  and  it  was  evident  that,  the  laai  was  nat. 
covered  by  the  grant  to,  Ackery,  under  wbiek  the  A^Maj^yf 
claimed. 

The  motion,  therefore^ was  f^solvcd  into  ike  daf^.mcfaif:- 
ry,  whether  there  was  reason  to  presume  another  grant  Aan  tte  -i 
one  to  Ackery,  in  order  to  take  the  land  qiH  of  Ae  stat^  prior 
to  1^  1 9.  For,^  although  the  defendant  had  been  loi^  hi  posses* 
sion  of  the  land  contsuned, within  the  grant  to  Ackory;  jiwt,  h^ 
had  never  taken  actual  possession  of  the  land  in  idmpu^  until 
within  a  few  y:ears,.  When  he  was  sued  by  the  p}ai«ii|^  he  had 
only  possesia^tt  ^of  th^  ]afoA  .ponf^ined  withm  the  gpri|it4o  A<^ei%    . 
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Gibson,  ads.  Chappell* 
grant,  and  which  had  never  been  occupied  by  the  defendant.  Thi& 
is  clear,  otherwise  there  could  be  no  limits  to  constructive  pos- 
session. 

But  if  was  urged,  tlwit,  in  as  much  as  the  mesne  conveyance 
ftom  Curry,  to  the  defendant,  sets  fortli  the  land  in  dispute,  as 
coming  within  the  limit's  of  the  tract  conveyed  j  therefore,  the  ac- 
tual possession  of  a  part  of  the  tract  might  be  extended  by  con- 
fitmction^  to  the  limits  to  set  forth  in  the  mesne  conveyance;  and 
thence,  another  grant  from  the  state  be  presumed,  for  so  much 
of  the  kmd  as  lay  within  the  grant  to  Ackery;  and  assuredly,  if 
tUs  were  all,  such  a  presumption  might  arise:  but  it  is  always  to 
he  borne  in  mind,  that  the  conveyance  from  Curry  to  the  defen- 
dant, although  it  extends  the  tract  by  a  mistaken  description,  yet 
describes  the  hundred  and  sixty  acres  conveyed,  as  a  piece  and 
p«ft  of  the  two  hundred  acres  granted  to  Ackery;  and  thereby  ex-  ' 
chides  tbe  presumption,  that  this  mesne  conveyance  could  have 
bee»  deduced  6om,  or  the  possession  under  it,  authorited  by  any 
oilier  grant  than  that  of  two  hundred  acres  to  Ackery. 

As  the  xiftoment  yon  fix  the  boundaries  of  the  grant  to 
^ckery,  no  intermediate  convey^mce  under  it  could  give  title  to 
laadft  beyond  such  boundaries,  so  the  moment  it  appeared  that 
ibit  conveyance  professed  upon  its  fiice  to  release  a  part  of  the 
twi&  hundred  acres  granted  to  Ackery,  it  as  plainly  excluded  the 
presumption  of  any  othef  grant,  from  which  its  descept  could  be 
traced,  or  tfie  ccwstnictive  possession  enure  ta  make  agood  title» 
In  a  word,  the  actual  possession  of -a  part,  required  to  be 
exlendedwver  tfie  land  in  dispute,  by  mean&of  the  convey  ance^ 
in  .-mrder  to  raise  ihe  presumption  of  another  grant.  But,  that 
vety  coBveyan^,  which  is  the  sine  qua  non  of  ike  constructive 
possession,  excludes  the  idea  of  such  other  grant,  by  referring 
the  kurf  conveyed  to  th^  individual  grant  of  two  hundred  acres 
to  Ackery. 

-  And  the  defendant,  being  bound  by  the  deed  under  which 
lie  held,  and  without  which  his -possession  could  not  beexten<^ 
ed,rby  Ae  very  same  deed,  rebutted  the  presumption  his  coun- 
sel would  enforce.  '  * 

1  It  is,  in  my  judgment,  as  if  a  defendant  were  to  set  up  a 
title  by  possession,  and  in  order  to  define  the  limits  of  his  pos* 
scfsaon^  were  lo^^AibH  a  lease  for  years;  which,  wlule  it  would*. 
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hruta,  vs.  A.  Browk  and  G.  Brown. 

on  the  one  hand*  extend  the  constructive  posi^ssion  to  the  de»y 

sired  limits,  would,  on  die  other  hand,  exclude  the  presmnptioa 

Aat  the  possession  was  adverse,  and  so  defeat  the  uUimate  ob» 

ject  for  which  it  was  Introduced. 

From,  all  therefore,  that  appears,  the  laud  in  dispute  was 
vacant  in  1819,  when  the  plaiotiff^s  grant  was  obtained.  r  - 

The  motion  is  refused. — ITuger^  Johnson^  Colcock^  Justin 
ces,  concurred.. 


tl.  Ltles,  ordinary^  vs*  Anna  Brown,  admnutratris  of  Gso^ 

Brown. 

h^a9t3L%t  upon  dn^dministraiion  Bondf  against  Aemreiies  of  au 
Administraior^  th&  Court  mill  not  look  into  the  growads  of*. 
regidarity  of  the  proceedings^  upon  which  the  ordinary  found-' 
ed  a  decree  of  a  sum  of  money  due  by  the  Administrator, 

This  was  aft  Miction  inrought  on  on  Administratioa  Bond^ 
given  by  Sarah  Humphries,  Adnunisfratrix  of  T.  Humphries^. 
with  George  Brown  and  another,  sureties.     The  defendants  are. 
the  administrators  of  George  Brown,  deceased.   They  pleaded, 
performance;  also,  that  the  administration  to  Sarah  Humphries, 
had  been  revoked  and  new  adramistration  granted  to  Thomas 
Humphries.  . 

It  appeared  in  evidence,  that  the  defendants  had  bceHk  cited 
to  account  before  the  ordinary,  for  the  actmgs  and  doings  of  the 
Administratrix,  S.  Humphries,  and  the  ordinary  made  his  de-^ , 
cret^M  order  agsunst  the  Administratrix^  on  their  default.     It . 
did  not  appear  in  evidence,  that  Sarah  Humphries  had  been 
cited,  and  no  satisfactory  account  could  be  given  whether  she 
was  dead  or.  removed  from  the  district,  at  the  time  of  the  triaL  , 
It  also  appeared  that  Thomas  Humphries,  some  time  after  the  . 
Administratij^n  Mad  been  granted  to  Sarah  Humphries,  gave  ; 
bond^and  security  to  the  ordinary,  to  administer  the  same  estate^ 
and  the  ordinMry  founded  Ins  decree  on  a  receipt  for  money^ 
given  by  Sarah  Humphries  to  Thomas  HumphrieSi  Adminialrac . 
t^  of  Charles  Hoaq^ihries,  deceased. 

'^bi^  ^^ry*  imdei:  tju^  dkecliw  tf  t^e  Coorti  fooiid  a  ver^  ; 
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liict  for  the  plaintiff,  to  the  amount  of  the  ordinary's  decree,  aiH 
kiterest  from  the  date  thereof. 

The  defendants  now  moved  the  Court  for  a  non  suit,  Whico 
fTas  refused  in  the  CoUrt  below. 

Because,  the  administratrix,  Sarah  Humphries,  was  fiot  in 
^^y  way  cited  to  appear  before  the  ordinary  to  account,  before 
die  comm<Hicement  of  this  suit. 

And  if  this  motion  should  fail,  then  for  a  new  trial; 

Because,  it  appeared  from  the  records  in  the  ordinary** 
office^  that  the  receipt  on  which  the  decree  of  the  ordinary  'wbm 
predicated,  had  been  given  by  Sarah  Humphries  to  Thoma^ 
Humphries,  Administrator  of  Charles  Humphries,  and  that  she 
veceivcd  the  money  in  her  personal  and  not  in  her  representative 
character. 

T%e  ofini&n  of  Ae  Court  was  delivered  by  Mr,  Justice 
Michardson* 

The  essential  facts  in  diis  case  are,  that  the  defendants,  be^ 
ing  the  administrators  of  George  Brown,  who'  h%d  been  the 
surety  of  Sarah  Humphries,  (the  administratrix)  having  been 
dted  before  the  ordinary,  to  give  an  account  of  her  admihistra^ 
^Uy  the  judge,  after  a  judicial  hearing,  decreed  the  sum  of  one 
Itundred  and  fifty  dollars  to  be  due  by  the  said  Sarah  Humphries. 

And  the  true  question  is,  whether  the  Circuit  Court  oughfT 
to  have  regarded  the  charge  of  irregularity  in  the  proceedings 
before  the  ordinary,  or  that  of  the  want  of  sufficient  evidence' 
tiefofe  him,  as  matter  to  invalidate  the  decree. 

It  is  not  pretended  that  the  ordinary  went  beyond  his  Jurisi^ 
dictionj  and  we  are  not  at  liberty  to  enquire  into  the  justice  of  ^ 
injustice  of  the  judgment  of  a  court  of  competent  jurisdiction; 
at  least,  when  introduced  collaterally,  or  as  evidence^     SucU'^ 
judgments  being  final  and  conclusive  between  the  paftiek,  caif 
bereaved  only  by  direct  appeal,  or  writ  of  error..    Any  other *^ 
nde  wouli  indeed  be  productive  of  endless  uncertainty,  an^!^'' 
tctlder  the  judgment  of  a  court,  instead  of 'the  end,,  the  mere  Ix^'' 
gflunng  of  litigation.  Stark^  vs.  Woodward^  1  JV^^  ^  JlfCord^ 
339;  and  Brown^  vs.  OUs&n,  326;  llth  StaieiTru^t.,    14 
^MSAtm't&n  principle  so  well  established^  this  court  hag.  decided, 
in  the  case  of  the  ordfeiary,  vs^  ITIlli^s  and  ParkoRttl,'  f  iVotT^ 
^M<3on^  567;  thai  beface  the  principal  or  sturetittir  caiOi  b^ 
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saed  in  an  administration  bond,  they- must  first  have  been  Cited 
before  the  ordinary,  and  his  decree  made.  Now,  for  what  pur- 
pose is  this  preliminary  suit  before  the  ordinary  required,  if  not 
to  settle  the  amount  due  by  the  administrator?  But  to  send  the 
parties  there,  in  order  to  account,  and  then  to  investigate  the 
same  subject  here,  would  render  that  decision  absurd,  and 
would  introduce  indirectly,  the  practice  of  calling  administra- 
tors to  account  in  this  court;  to  avoid  which,  abd  to  keep  ^em, 
as  weD  as  executors,  before  the  proper  tribunal,  was  the  very  ob- 
ject of  that  decision. 

There  is  therefore,  no  ground  for  either  motion,  and  the 
decree  of  the  ordinary  having  been  acquiesced  in  at  the  time,  is 
conclusive,  and  both  motions  are  dismissed. 

Hugevj  Johnson^  J^ott,  Colcock,  Justices  concurred. 


Philip  Barniis  &  Co.  vs.  Sahutl  W.  SHELtON, 

JVbte  0^  hand,  given  for  two  clocks^  In  a  mit  an  the  note^  parci 
evidence  offered  to  sheM>  an  agreement  thai  one  qf  the  docks 
might  be  returned  if  disapproved  of:  Held  that  this  evidence 
was  admissible^  as  establishing  a  set  off^  and  did  not  go  to 
alter  the  terms  of  the  note. 

This  was  an  action  of  assumpsit  brought  on  ft  note  drawn  by 
the  defendant,  ii).  favor  of  the  plaintiffs,  dated  9th  Dec.  1819.  It 
was  admitted  that  the  note  was  given  (or  two  patent  clockg* 
The  defendant  oflbred  the  evidence  of  P.  P.  Taylor,  to  prove 
that  die  contract  was  conditional,  i.  e.  that  if  the  defendant's 
father  did  not  like  one  of  the  clocks,  the  plaintifiB  were  to  take 
it  foack>  The  counsel  for  the  plaintiffs  objected  to  the  testimony 
of  Mr.  Taylor,  in  as  much  as  it  went  to  establish  a  condition  to 
the  note,  in  contradiction  to  Ae  face  of  it,  and  in  violation  of 
the  statute  of  frauds,  l^e  objection  was  overruled,  and  the 
evidence  went  to  the  jury.  Mr.  Shelton  Sfans,  the  administra/* 
tor  of  defendant's  father,  proved,  that  dfier  his  death,  in  die 
fidl  of  1820,  he  informed  die  {daiBdib  that  he  shoiuld  not  consi- 
der the  clbck  as  part  of  die  estate.  The  presiding  judge 
f^arged  die  jury,  that  if  diey  believed  that  there  was  a  condi* 
tiMdi  cgntiwt,  to  tf&d  for  deftnda^l*    Tbe  jtey  fi^ind  for  de« 

M 
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ftndant}  from  which  the  plaiiitifTs  appealed,  and  moved  the  Coiw 
stitutional  Court  for  a  new  trial  on  the  following  grounds: 

1st.  Because  the  evidence  of  P.  P.  Taylor  and  Sheltoh 
Sims  was  itiadniissable  and  should  have  been  rejected. 

2d.  Because  the  charge  of  tlie  presiding  judge,  on  the 
^'idence,  was  contrary  to  law. 

If  he  should  fsdl  in  tlie  above  motion,  the  plainti$s  moved 
the  court  for  leave  to  take  a  non^suit. 

The  epifUon  of  the    Court  wa9  delivered  by  Mr.  Justice 
Richardson* 

The  question  in  this  case,  was  not,  whether  the  terms  ot 
the  note  might  be  altered  by  parol  evidence:  But  whether  thfi- 
defendajii  had  not  a  good  defence^  hy  way  of  discount  against 
the  note*  The  consideration  of  the  note  was  a  clock,  with  the 
tight  to  return  the  clock,  if  disapproved  of  by  the  defendant's 
father.  Accordingly,  the  clock  being  disapproved  of,  an  offer 
was  made  to  return  it.  Let  us  suppose  for  a  moment,  that  tbc^ 
defendant  had  paid  for  the  clock;  would  he  not  have  had  a 
right  of  action  for  the  price  paid.  Assuredly  he  would.  "  If 
the  buyer,  (says  PhMipsy  2  t^oL  79^,)  by  the  terms  of  the  con- 
tract, has  power  to  rescind  the  contract  by  his  own  act,  S^.  (as 
Where,  together  iii^tli  the  warranty,  there  is  a  power  given  to  the 
buyer  to  return  the  horse,  within  a  certain  time,  and  he. accord- 
ingly offeirs  to  return  it  to  the  seller,  who  refuses  to  receive  it) 
thenthe'eontract  is  det^rmiued  by  tlie  single  act  of  the  buyer,, 
and  the  buyer  will  be  entitled  to  recover  back  the  purchase 
money,  in  action  for  money  had  fmd  received."  (Cotvp,  818.- 
1  Easty  274,  Term  33;  Doug.  23.  j  But  the  moment  it  ap- 
pears that,  in  stieh  k  case,  the  purclfiaser  would  have  had  a  right 
of  action  to  recover  back  the  purchase  money,  it  is  equally  evi:- 
dent,  that  he  has  a  good  defence,  by  way  of  set  off,  in  a  case 
where  he  haanot  paid  the  purchase  money.  In  a  word,  he 
who  has  a  cross-action  has  the  right  of  discount  against  aH 
action  brought.  The  error  is  in  supposmg,  that  the  evidence 
went  to  alter  the  tdrms  of  the  note.  But  thitf  is  not  its  ten* 
dency;  it  was  to  set  off  against  the  note,  a  return  of  the  clock 
as  anthittised  by  the  contract,  which  is  equal  to  a  total  failure; 
precisely  as  if  the  ck>ck,  in  the  onfinary  case  of  an  implied 
warranty,  had  turned  out  wholly  wortfaIes9.     Although  then. 
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parol  evidence  could  not  be  adduced  to  alter  the  note,  yet  a 
Rood  defence  arose,  by  reason  of  die  contract  which  authorized 
the  defendant  to  return  the  clock;  which  return  being  made, 
the  consideration  of  the  note  had  gone  back  into  the  hands  of 
the  vender,  and  the  verdict  followed  for  the  defendant,  upon  an 
acknowkdged  principle,  and  in  strict  analogy  lo  the  common 
^»e  of  a  total  failure  of  consideration. 

The  motion  is  tlierefore  refused.— Cran«,  Johnson^  Aoff, 
C^itock^  JafiticQs,  concurred. 


Henry  Robinson,  and  others,  adt.  John  S.  Carwilc. 
Under  the  Prison  Bounds  Act,  the  ccnmissianer  of  special  baitf 

has  orJy  power  to  discharge,  if  no  sufficient  cause  be  shown  for 

diAdiemne  the  prisoner's  oath  or  affirmation:  if  such  cause  be 
'   0hMm,  Ae  nas  no  power  to  decide  thai  the  oath  is  false;  nor  can 

hisjlnding  to  that  effect^  be  given  in  evidence  in  a  suit  on  the 

bond  for  the  bounds* 

The  plaintiffbrought  an  acdon  of  debt,  as  Sheriff  of  New* 
berry  District,  against  the  defendants,  on  a  bond  given  in  con* 
fomiity  to  the  requisitions  of  the  Act  of  Assembly  of  *88, 
commonly  called  the  Prison  Sounds  Act. 

Henry  Rpbinson,  one  of  the  defendants  in  this  case,  had 
been  arrested  on  the  23d  February,  1821,  by  virtue  of  a  Ca.  Sa. 
at  the  suit  of  M^Creless  and  Ducket,  and  taken  into  the  cus* 
tody  of  the  sheriff*  On  the  26th  of  February^  the  defendants, 
gave  the  bond  in  question,  in  order  that  the  defendant  Robin- 
son might  have  the  benefit  of  the  rules  and  bounds  of  the 
gaol;  agreeably  to  the  provisions  of  the  act  above  mentioned. 
Robinson,  at  the  same  time,  filed  with  the  clerk  of  the  court^ 
a  schedule,  on  oath,  of  his  efficts,  with  a  petition  £br  his  di&- 
charge.  On  hearing  his  petition,  the  commissioner  of  special 
bail  refused  to  discharge  him,  and  he  was  again  taken  into 
custody  by  the  sheriff,  but  was  discharged  by  M^Cxeless  and 
Ducket;  on  the  2Q\h  April  1821  •  The  plaintiff  then  brought 
this  action  on  the  bond,  declaring  generally  for  the  penalty 
witiiont  setting  forth  a  breach  of  the  condition.  Tie  defend- 
9iit8  craved  oyer  of  the  condition  of  die  bond  and  pleaded  per* 


36        SOUTH-CAROLINA  STATE  REPORTS, 

Roi^iN90N,  ads.  Carwile. 
fenxMince  gcosrally,  to  wkic6  the  plaindff  repKed  specially,  by 
letting  forth  particular  articles  of  property,  naentioned  in  the 
replication,  as  a  part  of  Robinson's  effects,  and  which  were 
not  surrendered  up  or  contained  m  his  schedule,  and  insisted 
upon  this  as  a  breach  ef  the  condition  of  the  bond.  Issue  to 
die  jury,  was  taken  upon  tliis  replication. 

On  the  trial  of  the  cause,  after  proving  the  execution  of 
the  bond,  the  plaintiff  offered  as  evidence  the  decision  of  tlie 
commissioner  of  special  bail,  rejecting  Robinson's  application 
for  the  benefit  of  Ae  prison  hounds  act.  But  before  this  was 
offered,  the  court  permitted  the  conunissioner  to  amend  his<  de- 
cision, by  assigning  his  reasons. 

The  deCeadantB  objected  to  the  reading  of  this  decision  as 
evidence,  on  the  ground,  that  it  was  inadsiissible  and  irrelevant 
to  the  issue.  The  objection  was  overruled  and  the  evidence 
went  to  tbejury.  The  plaintiff  closed  here,  and  the  defendants 
moved  for  a  non-suit  en  the  following  grounds: 

1.  Because  the  evidence  offered  by  the  plaintiff  was  in- 
sufficient to  maintain  the  action.  - 

2.  Because  the  proof  given  by  the  plaintiff,  did  not  sup- 
port his  replication.— The  motion  for  a  non-suit  was  over-ruled* 

The  judge  charged  the  jury,  that  tlie  decision  of  the 
commissioner  of  special  bail  was  conclusive,  and  that  upon  tlie 
evidence  which  had  been  given,  the  plaintiff  was  entitled  to  recover. 

The  jury  accordingly  found  for  the  plaintiff  the  fall  amount 
of  debt,  interest  and  costs  of  the  suit  on  which  Robinson  had 
.   been  arrested. 

The  defendants  appealed,  and  renewed  their  motion  for  a 
non-suit  on  the  grounds  above  stated,  and  in  the  event  of  fail- 
ing of  success  in  this,  moved  for  a  new  tHal  r 

Because  his  honor  mistook  the  law,  in  charging  that 
the  decision  of  the  commissioner  of  special  bail  was  conclusive 
evidence  of  a  breach  of  the  condition  of  the  bond. 

The  opinion  of  the  Court  ufos  delivered  by  Mr.  Justice 
Hiehardson* 

The  finding  of  the  commissioner  of  special  bail  was,  that 
the  defendant,  J.  C.  Robinson,  bad  not  rendered  a   schedule  of 
an  his  effects;  which  finding  was  held  to  be  conclusive  at  the 
trial.    And  the  true  question  is,  was  it  competent  for  the  com- 
ipisdoner  so  to  decide. 


.'J 
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lo  a  word,  could  the  commisBioner  do  more  tboA  leave  i^ 
prisoner  where  he  was  found,  upon  a  serious  opposition  being 
wade  to  bis  taking  the  beneiSt  of  the  prison  bounds  act. 

The  act,  P.  £«.  456,  after  directing  the  mimiier,  time,  and 
notice  required,  before  taking  the. benefit  of  the  act,  before  the 
judge,  justice,  dr  commissioner,  proceeds  at  the  end  of  the  4di 
clause,  *<  But  if  the  plaintiff  shall  shew  cause  for  disbelieving 
the  prisoner's. oath  or  affiilnation,  or  shall  desire  farther  time 
for  information,  the  judge,  justice,  or  commissioner  of  special 
bail  have  po^-er  to  remand  the  prisoner  and  appoint  anodier 
day,"  S(c.  And  if  on  the  second  day,  ^  ijbtd  plaintiff  shall 
not  appear,  or  shall  be  unable-  to  prove  that  the  prisoner's  .oath 
or  affirmation  ought  to  be  disbelieved,  the  judge,  justice,  pf 
commissioner  of  special  bsul,  after  assignment  made  as  afore* 
«aid,&c.  shall  discharge  the  prisoner." 

Here  we  find  that  the  prisoner  is  to  be  discharged,  onljf 
when  the  plaintiff  does  not  appear,  or  is  unable  to  discredit  th^p 
oath  of  the  prisoner. 

But  if  the  plaintiff  should  appear,  and  can  discredit  the 
oath,  a$  was  the  case  in  the  instance  before  us,  thai  no  further 
power  is  given  to  the  conomissioner,  and  the  prisoner  of  course 
remains  in  statue  quo,  i.  e.  within  the  bounds.  The  clause 
makes  several  modifications  and  .alterations  in  the  Iniolvhn$ 
Debtor*  8  Law  J  of  1759;  and  we  come  to  the  9th  clause,  upon 
which  this  case  depends,  and  is  in  these  words,  '<  nor  shall  anj 
prisoner  be  discharged,  &c.  <*  if^".  be.  But  wherever  a  prisoner 
sh^ll  be  accused,  be.  <<  of  fraud,"  be.  "  it  shall  be  lawful  for  the 
jvAirt  orjustieej  bef(H«  whom  the  prisoner  is  brought,  fo  direct 
a  Jury  to  be  impannelkd  and  sworn  todetermiiie  the  fact." 

Here  the  enquiry  again  occurs,  what  power  is  given  to 
the  commissioner  of  special  bailf  None:  he  is  not  named  In 
the  clause;  but  dropping  all  notice  of  him,  the  clause  directs 
that  it  shall  be  lawful  for  the  jtidge  or  justice  before  whom  the 
prisoner  is  brought,  to  direct  a  jury  to  be  impannelled  and  sworn 
to  try  tlie  charge  of  a  ftdse  return,  &c. 

At  all  events  then,  the  commissioner  bad  no  power  to  de* 
cide  that  the  schedule  was  false.  By  the  4th  clause,  he  has 
power  to  discharge,  if  ihe  plaintiff  cannot  shew  that  the  pri* 
Miier'»  detb  ooght  lo  be  disbelieved*    But  if  Hm  be  shewn,  the; 
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commissioner  is  functus  officio,  and  the  case  remains  over  to 
be  tried  by  a  judge,  or  judge  snd  jury.  It  would  indeed  be  a 
i^ast  power  conferred  on  a  single  commissioner  of  special  bail,, 
were  he  to  decide  finally  upon  the  fate  of  die  prisoner  in  a  com- 
plex case  of  fraud,  or^pon  important  rights  of  creditors.  N<v 
appeaF  beiftg^  given,  his  decision  would  be  conclcrsive,  and  his 
powier  greater  In  this  respect  than  is  allowed  to  the  judge. 

But  it  is  enough  to  say  diat  no  such  power  being  expressly 
given  to  him,  he  cannot  take,  it  by  implication.  The  whole 
power  given  to  the  commissioner,  appears  then  to  be  under  the 
4th  clause,  by  which  he  may  dfscharga  the  prisoner,  provided 
he  is  not  satisfied  that  the  prisoner's  oath  ought  to  be  disbe* 
lieved.  If  satisfied  of  this,  his  power  ends,  and  the  prisoner  ia 
given  over  to  a  higher  tribmial.  His  office  is  to  enquire,  in  the 
first  instance,  which,  in  nine  cases  out  often,  will  eventuate  intlie 
disdiargeof  the  prisoner.  But  if  he  should  meet  with  a  serir 
•us  charge  of  firuud,  he  is  stopped.- 

This  view  renders  the  act  of  ^88,  an  intelKgable  system, 
and  idthough  die  6th  clause  relates  exclusively  to  insolvent  deb- 
tors, yet  it  is  evident  that  the  7th  clause  may  relate  to  both  the 
prison  bounds  acts^  as  well  as  to  the  insolvent  debtorsS  and  its. 
provisions  will  apply  to  bodi  acts. 

The  motion  for  a  new  trial  is  therefore  ipranted.— •€fan^/, 
Buger^  ColcodCf  Justices,  concurred* 


SufON  P«  Gret,  adi.  Trom as  Touno. 

After  pleading  io  the  meritSy  it  is  too  late  to  set  aside  proceedings 
in  attachment^  on  the  ground  that  the  bond  enta^  into  by 
plaintiffs  on  the  issmng  of  the  vnitt  does  not  conform  to  the  d^ 
rections  of  the  Attachment  Act* 

The  court  has  no  pouter  to  discharge  the  baS  in  a  civU  oc- 
tion,  in  order  to  render  him  a  competent  witnas* 

In  an  action  for  the  breach  of  warranty  of  the  soundness  of  a 
siavCi  the  declarations  of  the  sUjeoe^  by  wKch  disease  was  detectr 
edf  urere  held  admissabie  evidence;  as  inducement^  and  from  the 
necessity  of  the  ease* 

Twa  was  an  action  of  covenant,  for  the  breach  of  the 
^rarra&ty  of  soundness  of  a  fismate  oc^pro  slave^  sold  by  the  de«« 
ftodant  to  the  plaintiff* 
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Grst.  ads.  YouNo. 

The  proceedings  were  by  process  of  attachment,  on  which 
some  property  of  the  defendant^  who  lived  in  the  state  of  Ala- 
bama, had  been  attached.  The  property  was  replevied  by  tlie 
9geai  of  the  defendant,  and  bail  to  the  action  was  put  in,  ac- 
cording lo  the  act  of  assembly,  and  the  defendant  came  in  and 
pleaded  io  the  action. 

The  damages  laid  in  the  writ  were  ten  thousand  dollars, 
and  the  bond  entered  into  by  the  plaintiff,  was  for  only  seven 
hundred;  and  before  the  cause  was  gone  into,  the  defendant 
moved  to  set  aside  the  wliole  proceedings,  on  the  ground,  that 
^ebond  was  not  in  double  the  amount  sued  for,  as  required  by 
the  Attachment  Act.  The  presiding  judge  being  of  the  opinion 
diat  the  ot^ction  came  too  late,  after  a  plea  to  the  merits,  over- 
ruled the  motion. 

In  developing  the  unsoundness  of  the  negro,  complained  of 
by  the  plaintiff,  it  was  objected  on  the  part  of  the  defendant,  thai 
the  plaintiff  ought  not  to  be  aUowed  to  give  in  evidence  any 
declaration  of  the  negro,  marking  the  character  of  the  disease^ 
as  for  instance,  that  she  complained  of  a  pain  in  her  side.  Tlie 
court  overruled  the  objection,  and  permitted  the  evidence  to  g^ 
to  the  jury. 

In  the  progress  of  the  case,  the  defendant  offered  to  swear 
Benj.  H.  Gray,  as  a  witness,  and  it  was  objected  that  he  was 
incompetent,  because  he  was  defendant's  bail.  The  defendant 
then  moved  for  an  order  to  have  him  discharged,  by  the  substi-^ 
tution  of  other  hsU,  with  a  view  to  render  him  competent. 
The  court  thought  it  had  no  power  over  the  subject,  and  re- 
fioi^ed  to  give  the  order. 

The  motion  to  set  a^de  the  proceedings,  on  the  grounds 
taken  in  the  court  below,  was  renewed  on  appeal;  and  if  this 
motion  should  fail,  a  motion  w^  made  for  a  new  trial,  on  the 
allowing  grounds; 

l8t«  Because  the  presidingjudge  refused  to  discharges.  TL 
ijbray,  the  bail,  to  render  him  a  competent  witness  for  the  dePu 

2d.  Because  the  presiding  judge  suffered  th^  declarations 
of  the  slavt  to  be  given  in  evidence, 

3d.  Because  the  vardict  is  contrary  to  law  and  evidence. 

7%c  Cjfim^n  qf  tht  Q^tari  w»  d^nred  iy  Mr^  Justice 
JaAfwt*. 
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'    Grey,  ads.  YotiNC. 

There  is  no  doubt  that  the  motion  to  set  aside  the  proceed'* 
ings  in  this  case,  ^vould  have  availed  the  defendant,  if  it  had 
been  made  at.  a  proper  time,  and  under  the  circumstances  which 
existed  at  the  issuing  of  the  writ.  The  act  on  which  this  pro- 
ceeding is  founded,  requires  that  tlie  plaintiff  shall  give  a  bond 
in  double  the  amounlf  sued  for,  to  prosecute  his  attachment  to 
effect:  and  the  case  of  Hughesy  vs.  XhomaSy  decided  by  this 
court,  is  decisive  on  the  point,  that  the  damages  laid  in  the 
writ  is  the  sum  sued  for;  and  the  bond  ought  to  be  in  double 
that  amount.  But  it  is  equally  clear,  tliat  the  motion  comes  too 
late  after  appearance  and  plea  to  the  merits. 

The  genera]  rule  is,  that,  by  appearing  and  pleading  to 
tlie  action,  the  defendant  waives  all  exceptions  to  the  form  of^ 
regularity  of  the  writ.  1st  Constitutional  decisions^  104,  Smithy 
vs.  AUsioni  Vance  vs.  Findly^  \st  J^ott  and  JiPCordy  578.-3 
Cranchy  496.     2d  J^ott  and  M  Cordy  64,  439. 

The  writ  of  attachment,  although  a  sort  pf  proceeding  in 
rem,  like  any  other  original  writ,  is  intended  to  bring  the  defend- 
ant into  court,  and  if  he  does  appear  and  plead  to  the  merits,* 
like  every  other,  it  is  functus  officio.  Its  peculiar  character  is 
lost,  and  from  thence  the  proceeding  is  merely  personal  and 
must  be  governed  by  the  same  rules.  The  defendant  did  ap- 
pear and  plead;  and  according  to  the  rule,  all  objections  to  the 
regularity  of  the  writ  were  waived  and  cannot  now  avail  the 
defendant. 

I  will  now  proceed  to  notice  the  grounds  taken  for  a  new 
trial. 

1st.  The  court  clearly  had  not  the  power  to  discharge  the 
bail;  his  contract  imposed  a  legal  liability,  over  which  the  court 
possessed  no  more  control,  than  it  would  over  a  debt  which  he 
owed,  when  the  payment  was  demanded.  The  plaindff  might 
have  released,  or  the  bail  might  have  surrendered  the  principal^ 
and  thus  have  been  rendered  competent;  and  why  this  last 
course,  which  was  in  the  power  of  the  defendant,  was  not  re-- 
sorted to,  can  only  be  accounted  for,  by  supposing,  that  it  was 
overlooked  by  the  counsel;  if  indeed  thl^  evidence  oT  this  wit-» 
ness  was  of  much  importance;  but  thdr  oversight  ought  not  ta 
be  considered  as  an  error  of  the  court,  «mi  can^ttherefoie 
the  defendant.' 
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2d.  The  rule  which  excludes  the  declarations  of  third  per>^ 
sonSy  as  IncoinpetcDt  and  inadmissible  evidence,  will  not  be  coi:« 
troverted,  nor  will  its  application  to  declardtiohi  made  by  a 
slave,  who  by  the  laws  of  tliis  state  i^  excluded  from  giving 
evidence,  be  denied.  But  if  we  recur  to  the  evidence  which  is 
the  foundation  of  this  ground  of  the  motion,  It  will  be  clearly 
seen  tbat  it  has  no  application.  The  question  iii  issiie  was| 
whether  the  negro  slave  sold  by  the  defendant,  was  sotlhd  oif 
unsound;  and  the  witnesses  examined  as  to  tliis  point,  tell  you, 
that  directed  by  her,  they  detected  at  once  the  presence'  of 
a  disease  which  materially  impaired  her  value;  or  in  othcf 
words,  that  in  consequence  of  her  complaints,  they  discovered 
a  hemiti  of  an  unusually  large  extent,  which  constantly  endan* 
^rs  her  life.  In  such  a  case,  the  complaints,  or  declarations, 
if  they  may  be  so  termed,  are  mere  matters  of  inducement; 
they  ore  the  drapery  with  which  the  truth  is  surrounded,  an4 
dirough  which  \^e  must  look  to  discover  its  form  &nd  sub^tdil^d. 
There  is  another  view  of  tliis  subject,  which  to  my  mind  is 
equally  conclusive,  and  which  a|)plies  to  all  cases  of  this  sort* 
Such  evidence  is,  I  think,  admissible  of  necessity.  In  dis- 
eases less  strongly  marked,  than  that  complained  of  in  this  case^ 
U  would  be  unpossiblc  to  give  chsUraeter  to  itf  widiout  th«  idd 
of  such  circumstances.  In  vain  would  a  patient  ^all  iipofl  hid 
physician  for  assistance  and  relief,  if  he  was  not  permitted  to 
point  ottt  to  him  the  seat  of  his  pain  or  the  s3nnptoms  of  his 
disease;  and  it  is  from  these  indicia  only,  that  he  is  able  to  fix 
the  character  of  the  disease,  and  apply  the  remedy,  and  for 
die  same  reason  that  they  are  necessary  to  him,  we  must  admit 
them.  No  evil  can  possibly  resulf  from  such  a  piinciple;  for 
if  unattended  by  any  external  symptoms  of  disease,  they  never 
conid  gain  credit.  Whatever  might  be  the  declarations  or 
complaints^  no  one  would  be  accredited,  for  them  who  exhibited 
all  the  appearances  of  robust  health  and  vigor,  witbont  the 
most  palpable  demonstration  of  an  eidsting  disease,  (a) 

(a)  The  complaints  uttered  by  a  i!ck  person  aeem  to  be  among  tb«  tpnpr 
|0m8  and  conseqnencet  of  diaoase,  and  cl«ttr1y  admiMiUe  on  tiie  ptiBciple 
wUch  admits  the  declarations  of  parUes  or  third  personi,  as  ibrming  a  part  cl 
the  res  gesta.  In  the  case  of  Avmm  vs.  JTeniuwrd,  tl  al.  Lord  EUenboroagh^ 
dMidlng  that  the  ttatemcnU  of  a  woman  with  respect  to  her  health  should  b^ 
received,  ohaeryn,  ««1£  6m  li^aWas  of  patienQi  hf  andUri  wwi  wttfa  the  — f 
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LVLES,    vs.    SlM3.* 

3.  The  last  groond  is  general  and  has  not  been  appBed  ti» 
any  particular  object,  aiid  so  far  as  the  merits  are  ccucerned,  i» 
clearly  without  foundation. 

The  motions  are  refused — J^ott^  Rkliardson^  linger  and 
Ganity  Justices,  concurred. 

I  dissent:  I  Consider  the  bond,  a  matter  of  substance  and 
not  form;  a  suit  may  be  brought  on  it,  altho*  plainuiT  in  at* 
tachment  recover. — C.  J.  Colcock. 

mven  ta  ihem  are  cvi4ence  of  tUe  itate  of  healUi  of  the  patients  at  the  timer 
th!is  mast  be  evidence.  What  were  the  complaipts,  what  the  symptoms,  what 
the  conduct  of  the  parties  themselves  at  the  time,  are  always  received  in  cvk 
dence  upon  such  inqiiiifes,  and  mast.be  jresorled  to  (tmnt  the  very  nature  of  the 
thinii;  *'  Lawrence,  j<iutice,  in  the  naae  case,  ''  it  is  in  every  days  experience  iv 
actions  of  assault,  that  what  a  man  has  said  of  himself  to  his  surgeon  is  evi^ 
dence  to  shew  what  he  sufiered  by  the  assault." 

Ill  an  actloa  on  the  case,  for  giving  tfae  pfaintiff  a  dose  in  some  toddy,  th»- 
plafotiir*9  motliep  was  aUowed  to  give  in  evidence  what  the  plafntif  had  said 
the  next  morning,  to  shew  the  effects  of  the  dose.    1  Uootf  80. 

See  Hoare,  vs.  Men,  3  Esp.  Ki.  Pri.  Ca.  276:  ThompM>Q  and  Wife,  vs, 
Trevannlon,  5  T.  R.  612. 

'^  So  where  the  issue  is  on  the  legitimacy  of  the  piointiir  or  Mendant  it 
seems- the  practice  to  adoiil  evidienee  of  what  the  pi|rties  liave  been  heard  io 
say,  as  to  their  being  married  or  not  married;  and  with  reason,  for  the  presnmp* 
tion  arising  from  the  eohaUtation  ia  either  strengthened  or  destroyed  by  suclk 
deolanlioiis,  which  ea^tmitobe  given  in  etidemu  HtuUffy  bot  may  be  assigned 
b^  the  witness  as  a  reason  (of  hifl  beUcf  one  way  or  other.**    Boll.  Ni.  Pri.  894. 


£pH.  Ltlcs,  exV.  of  Elizabeth  Sims^  vs^  Matthb^v  Sim^» 

Jin  Executrix  havin^^  a  right  to  the  possession  of  an  estate  for 
life  or  indowhoody  purchased  sums  wkh  the  mesne  profits^ 
Held  thai  they  were  her  individuxd  property ^  and  not  a  part  of 
Ae  estate,  and  this  notwiihstanding  her  declarations  tnat  theg 
were  purchased  for'  the  estate^ 

Trover  for  two  negroes,  Hannah  and  Anderson.  EHza* 
beth  Sims  died  in  1820,  and  by  her  will  bequeatiied  all  her  pro-^ 
perty  to  the  plaintiff,  and  appmnted  Um  her  execator .  The  plain'- 
tiff  proved  that  the  negroes  were  purchased  by  her  ummy  yearff 
ago,  and  that  they  had  continaed  in  her  possession  jip-  totht 
time  of  her  dea^K  The  defendant's  claim  grew  out  of  the  fol- 
'  lowing  circumstances:  James  Sims,  the  husband  of  Elizabeth 
SuBSi  diedabottt  the  joear  1796,  and  ia  Us  last  will  and  testa^ 
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LzLES,  V4»  Sims. 
nent,  which  was  cluly  proven  and  recorded,  is  the  following 
fjai&se,  to  wit:  ^'  item,  my  will  and  desire  is,  that  the  residue 
of  my  estate,  of  what  nature  soever,  shall  remain  in  possession 
pf  my  wife,  Elizabeth,  under  the  direction  of  my  executors^ 
until  my  debts  are  fully  paid  and  during  her  widowhood;  to  be 
deUvercd  as  a  loan  to  either  of  my  five  sons,  as  they  may  need, 
agfeeably  to  the  opinion  of  my  executors,  not  to  be  removed  be- 
yond the  limits  of  the  state,  and  debarring  the  delivery  of  a 
slave  to  my  son  James;  and  after  the  deatli  of  my  wife,  all  such 
estale,  tOBetfaer  with  the  increase  arising  thereon,  to  be  collected 
together  and  appraised  by  three  justices  of  the^  peace  for  this 
county,  with  the  assistance  of  my  said  executors,  which  I  give 
tp  be  equally  divided  between  my  four  sons,  Matthew,  John, 
Nathan,  and  Reuben,  they  paying  to  my  son  ^ames  one-fifth 
part  of  the  residue  of  such  estate,  to  be  delivered  to  him*'* 

John  Sanders  and  Peter  Brasilman  were  appointed  execu- 
tes, and  his  wife  Elizabeth,  executrix,  all  of  whom  qualified. 

In  pursuance  of  this  clause  <rf  the  will,  a  considerable  estate 
eoosiflting  of  lands,  negroes,  stock,  8ic.  was  left  by  the  exe- 
cutors in  the  possession  of  Elisabeth  Sims,  who  finding  the 
annual  income  mpre  than  sufficient  for  her  support,  laid  it  out 
IB  the  p«n:base  of  negroes,  amongst  whom  were  those  in  dis- 
pole.  Until  a  few  years  before  her  death,  she  always  spoke  of 
these  negroes  as  a  part  o(  the  estate  of  her  deceased  husband, 
hut  having  become  displeased  wiA  her  children,  she  said  that  she 
had  taken  counsel  on  the  subject,  and  was  advised  tfe^t  she  had 
the  power  of  disposing  of  them,  and  had  determinpd  to  leav^ 

diem  to  the  plaintiff. 

After  tbe-  de^tfa  of  Elisabeth  Sims,  John  Sanders,  the 
only  surviving  executor,  took  possession  of  the  estate,  uiclud- 
ing  the  negroes  in-dispute,  and  made  partition  aioongst  the  le- 
gatees, the  defendant  being  one,  and  these  fell  to  his  share. 

On  the  ^al  of  the  case  in  the  court  below,  the  following 
questions  were  made:  1st,  Whether,  under  the  wiU  of  her  hus- 
band, Elisabeth  Sims  took  a  life  estate  in  the  property  left  in  her-  ^ 
possession,  and  had  a  right  to  dispose  of  the  mesne  profits:    2d. 

Admitting  that  she  did  not,  whether  the  surviving  executor  had 
a  right  to  seise  on  the  negroes  tjms  purchased,  as  an  indemnity 
for  the  devastavit  . 
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Ltles,  vs,  Sims. 
The  presiding  judge  was  of  opinion  with  the  pMntiff,  artd 
under  his  direction,  the  jufy  found  a  verdict  in  his  favor  fcr  thl^ 

value  of  the  negroes. 

A  motion  was  made  for  a  new  trial,  en  the  ground  of  mis- 
direction in  the  foregoing  particulars. 

'  T/ic  opinion  of  the   Court  sects'  delivered  by  J^Tr.  Justicf. 

Johnson, 

In  die  discussion  of  the  question  arising  out  of  the  first 
proposition,  it  was  contended  on  the  part  of  the  defendant  that 
Mrs.  Sims  took  nothing  under  this  clause  of  the  wilT,  e\ccpt 
the  naked  possession,  which  belonged  to  her  in  the  character  of 
executrix;  and  at  most,  no  more  than  was  absolutely  necessary 
for  her  support  and  maintainance:  tliat  the  fund  with  ^vhiijh 
these  negroes  were  purchased  was  so  much  surplus  and  be- 
longed to  the  estate;  and  that  therefore  they  were  the  property 
of  the  estate  of  Jaroes  Sims, 

It  is  not  necessary  to  the  determination  of  this  case,  to  en- 
ter into  the  consideration  of  this  question:  and  as  the  case  will 
probably  find  its  way  into  another  court,  possessing  competent 
powers,  it  is  thought  advisable  to  leave  it  unfettered  by  any 
opinion  of  Ais  court.  1  shall  therefore  only  notice  the  ground 
on  which,  ih  the  view  of  the  court,  the  present  motion  cannot 
avail  the  defendant;  which  brings  me  to  the  second  proposition. 

To  get  at  this  question,  it  must  be  conceded  that  Mrs. 
Sims  took  notliing  but  a  naked  possession  under  the  wiM,  and 
eonscquently^  that  the  fund  arising  from  mesne  profits  bel<Miged 
to  the  estate  of  James  Sims,  and  it  would  foHow  that  any  dis- 
posion  of  them  would  be  a  devastavit. 

Ir  is  a  vain  that  the  declarations  of  Mrs.  Sims,  that  she 
purchased  these  negroes  for  the  estate,  are  urged  in  support  of 
this  modon.  If  the  funds  did  not  belong  to  her,  in  her  own 
right,  she  had  not  the  power  of  investing  them  in  this  manner, 
ttnd  the  legal  property  must  be  vested  in  her.  tf  a  loss  had 
occurred  it  must  have  devolved  on  her,  and  if  a  profit  has  been 
jferived  firom  it,  she  would,  for  that  reason,  be  entitled  to  the 
fruits,  (a) 

(a)  This  Mens  dearly  to  be  the  ride  of  law.  A  different  rule  (or  a  modi* 
fleatioQ  of  the  rulej  obtains  in  equity.  If  an  executor  purchase  with  the  funds 
<6f  tii9  C9(Bte>  it  U  It  the  optkHi  of  thoso  estmed  to  tin  estate,  to  charge  hfm 
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There  b  another  view  of  the  subject,  which,  in  my  mind, 
is  equally  conclusive.  It  will  be  recollected  that  near  thirty 
years  has  elapsed  since  tlie  death  of  James  Sims,  and  it  is  im- 
posdble  IB  thii  form  of  action  to  obtain  an  account  of  her  ad* 
ministration  ot  that  estate.  All  that  we  know  of  it,  is,  that  at 
tiie  time  she  purchased  these  negroes,  there  was  a  disposable  fund 
at  her  command;  but  whether  the  estate  was  productive  before 
or  af^er,  or  whether  it  is  or  is  not  now  largely  indebted  to  her, 
,,  we  cannot  know  but  by  calling  her  executor  to  an  account;  and 

whether  there  arc  not  other  demands  against  her  of  equal  or  su* 
perior  degree,  we  must  be  ignorant.  It  is  necessary  therefore, 
diat  this  fund  should  go  into  the  hands  of  her  execalor,  to  he 
disposed  of  in  the  manner  provicfed  by  law. 

The  motion  is  tlierelbrc  refused.**-^Ar(i>i^,  liickardiimt  Huger 
and  Ganttf ,  Justices,  concurred* 

with  the  money  and  interest,  or  to  take  the  property  purchated.   Aneieevtor 
0r  sdoDinitftrator  is  in  eqnity  a  trustee,  and  such  purchases  made  by  him  are 
1  mbject  to  all  the  lules  tvhich  apply  to  resulting  trusts.    But  the  application  ci 

the  trust  fund  must  be  clearly  proved  CQu.  in  the  life  time  of  the  eiecutor)  or 
established  by  the  confession  of  the  executor  or  trustee.  .Sec  Syall,  vs.  Rjfait^ 
1  Jtk.  58.  Ihy^f  vs.  SpilUi,  2  J^k.  150.  Lane,  vs.  Vighton,  Amb,  400.  Boyd^  vr« 
JiPLcttHf  1  Jo/in.  Ch.  Rep.  587.  Botsford^  vs.  Bvarr^  2  Johns.  Qep.  40Q.  0la$s^  \Sj 
BaxUr,  4  £q.  JUf.  153. 


Hugh  Walker,  vs.  Hugh  Harshaw. 

miction  <m  a  penal  bond  to  make  title  to  ^^  all  that  thotdd  remain' 
of  a  tract  of  land  including  the  improvementSy  after  taking  off 
two  hundred  acres.**  3%e  obKgor  may  fix  the  htoHon  fof  thd 
dividing  Une  us  he  pUmcs^  so  that  the  iir^^rovemmis  k  indud*^ 
ed  in  the  part  to  oe  conveyed,  and  tender  of  meh  title  vnU 
save  the  condition  of  the  bond;  though  perhaps  an  equitable 
partition  might  he  enforced  in  another  court. 

This  was  an  action  of  debt,  on  a  penal  bond,  to  which  the 
following  condition  was  annexed.  ^'The  condition  of  this  obli* 
gation  is  such,  that  if  the  above  bound  Hugh  Harshaw,  do 
make  good  and  lawful  titles  to  the  above  Hugh  Walker,  of  otie 
hundred  acres,  or  all  that  remains  after  two  hundred  acres  of 
land,  whereon  the  said  Walker  now  lives,  including  ihe  im- 
provements of  the  said  Walker,  on  or  before  the  1st  day  of 
Marcii  next,  this  obligation  to  be  void  iso^^ 
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Some  dme  after  tbe  execution  of  the  bond,  the  plaiutiff  pro^ 
cured  a  surveyor,  and  in  company  with  the  defendapt,  went  u]u 
on  the  land  and  marked  a  line,  laying  put  to  the  defendaat  two 
hundred  acres  of  land,  adjoining  other  lands  owned  by  hini| 
and  botli  the  parties  appeared  to  acquiesce  in  ftie  line  so  run. 
A  few  days  after,  the  defendant  became  dissatisfied  with  the 
fnanner  in  which  the  line  was  run,  and  procured  a  surveyor 
and  went  again  upon  tbe  land,  in  the  absence  of  the  plaintiff, 
imd  marked  out  another  line,  varying  considerably  from  the 
^rmer,  reserving  to  himself,  however,  no  more  than  2C0  acres, 
cHid  leAViKig  to  the  plaintUT  167  acres,  including  tlie  whole  of  his 
improveiBema. 

The  defendant  then  made  and  tendered  to  tlie  plaintiC 
a  title  deed,  acoratling  to  the  line  last  run,  and  this  constituted 
his  defence  to  the  present  action* 

The  jury,  under  the  direction  of  the  court,  found  a  ver* 
&ct  for  the  defendant:  and  a  motion  was  made,  on  the  part  pf 
.ihe  plaintiff,  for  a  new  trial,  on  the  following  grounds: 

1st.  Afisdirection  of  the  presiding  judge,  in  charging  the 
Jury,  that  die  defend^mt  had  the  power  of  fixing  the  location  of^ 
the  dividing  line. 
'    2d.  Because  the  defendant  was  bound  by  the  first  line  run. 

3d.  Because  the  second  line  was  run  without  notice  to  tbe 
plaintiff. 

7%e  opinion  of  the  Court  toas  delivered  iy  «/l/r.  Justice 
Johnsoju 

It  is  not  necessaiy  to  the  detcrmhiation  of  this  case,  to  en-> 
for  isuo  a  nunttte  qoosideration  of  the  several  grounds  taken  in 
Mqpport  af  tfaepresenl  motion;  they  ate  all  involved  in  a  gen- 
eral  view  of  die.case  itself;  the  conclusion  from  wliicfa  appears 
fo  me  to  be  irresinable.  The  condition  of  this  bond  requires 
nothing  more  of  the  defendant,  than  tiiat  he  should  make  titles 
to  the  plaintiff  for  all  the  tract  of  land  on  which  he  lived,  ex- 
cept two  hundred  acres;  and  tiiat  the  land  so  to  be  conveyed, 
shgpld  include  the  plaintiff^s  improvements.  Now,  it  will  not 
be  aenied|  that  the  plaintiff  could  not  msdntain  an  action  on  this 
contract,  until  the  x^oiidition  was  broken.  Has  the  defendant 
broken  itf  The  answer  is  no:  he  has  made,  or,  which  is  the  same 
thing,  offered  to  mabs  the  plaintiff  a  title  to  IGT^crei  of  lan4r 
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inclading  tlie  whole  of  his  improvements;  which  is  a  fiterd 
complianGC  with  the  very  letter  of  the  condition.  His  hond 
therefore,  has  not  been  broken,  and  the  plaintiff  is  not  entitled 
to  recover.  I|  is  not  intended  to  advance  the  position,  that 
there  is  no  check  cm  the  power  of  the  defendant  to  have  located 
the  land  to  be  conveyed  to  the  plaintiff,  so  capriciously,  that  it 
would  have  been  of  littk  or  no  value  to  him;  on  the  contrar}',  I 
incline  to  think  that  in  tlie  partition  of  land,  situated  as  this 
was,  the  same  rules  which  apply  to  cases  of  joint  tenancy  auid 
tenancy  in  common,  ought  to  prevail;  but  a  couH  of  law  pes* 
sesses  neither  the  power  to  make  stich  a  partition  in  this  form  of 
aiction,nor  of  compelling  thedefi»ndant  to  carry  it  into  cxecu^ 
tion.  The  court  of  equity  alone,  it  appears  to  me,  could  giT« 
relief  in  such  a  case. 

It  may  be  necessary  to  remarU  on  the  2d  ground  of  the 
roodon,  tliat  this  action  is  founded  solely  on  the  bond;  and  eveii 
admitting  that  tliere  was  an  express  verbal  agreement,  Aat  the 
fine  fir-t  nm  should  be  the  dividing  line  beti^'een  die  parties,  (if 
obligator}",)  the  defendant  is  only  answerable  on  that  agreement^  • 

»^md  in  addition  to  tliis  view,  I  incline  to  think  the  defendant 
would  be  protected  by  the  statute  of  frauds. 

The  motion  is  dismissed. — Richardson,  Hvgcr,  CoTrockvoii,' 

'  Qantti  Justices,  concun^. 


Cu&fseiAX  Lo!f<5,  V9.  Sous  KiNAmi>. 

JIfierf  leading  to  the  v^U^  it  is  too  lute  to  take  edtewtagt^AB 
amtsnon  to  allege  a  day  certain  tn  the  declarution^  or  ^  the 
omission  toJUe  a  bill  of  particulars^  by  jihoiionfor  a  nonsuit,  or 
in  arrest  of  judgment. 

Ths  declaration  in  this  case  contained  two  counts;  one  for 

■i€mey  haid  and  received,  and  another  Ibr  a  certain  quantity  of 

cotton,  driivered  to  the  defendant,  on  a  contract  tllat  he  should 

carry  the  samto  Charleston,  sell  it,  and  pay  over  the  proceeds 

4o  plahmSff,  on  his^  return;  and^he  breach  assigned,  was,  that  de- 

"feidank  lisid  not  paid  over  the  prooeeks.  The  ^y  was  leR  blank 

In  both  the  eoonts;  nor  was  i^^ere  any  till  '6f  particulars  fileS 

with  thcdeclaratioa.    The  defendant  pleaded  the  generaf  issue. 

When,  the  pkhitiff  badcbsed  his  evidence,  the  defendant's  coun* 

m 
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sel  moved  for  a  nonsuit,  on  the  grounds,  that  the  day  was  left 
blank  in  the  declaration,  and  that  a  bill  of  particulars  was  not 
fikd  with  the  dcclaradon.     Th^  court  refused  tlie  motion,  and 
the  plaintifThad  a  verdict* 

The  defendant  on  appeal,  moved  for  a  nonsuit  and  in  ar* 
/est  of  judgment;  on  the  grounds  taken  in  the  court  below* 

The  opinion  of  the  Court  was  delivered  by  J^ir.  Justice 
Johnson* 

It  is  certainly  true,  that  in  declaring  on  a  contract,  it  is  iiv- 
cuinbcnt  on*  the  plaintiff  to  set  out  a  day;  for  the  obvious  pur- 
pose of  pointing  the  defendant  to  the  precise  contract  on  which 
he  sues;  thereby  enabling  him  to  shape  his  defence  so  as  to  meet 
It  fairly;  and  it  is  equally  true,  that  a  defendant  could  never  be- 
compelled  to  plead  to  a  declaration  in  wliich  the'  day  tins  not 
stated.  By  pleading  to  the  merits,  the  defendant  has  admitted 
that  he  was  satisfied  as  to  the  identity  of  the  contract,  and  all  the 
.rational  purposes  for  which  the  allegation  of  a  day  is  wanting^ 
is  attained.  If  it  had  been  necessary,  to  enable  the  defendant  t» 
plead,  he  might  have  forced  the  plaintiff  to  it-  by  special  de-^ 
murrer;  and  the  objection  comes  too  late  at  tliis  stage  of  the 
case. 

The  rule  of  court  which  requires  that  an  account  orbiQof 
p«fticulars  should  be  filed  with  the  declaration,  has  in  view  |)re- 
cisely  the  same  object,  which  renders  a  day  certain  necessary; 
and  the  same  rule  will  equally  apply  to  this  objection  generallyi 
but  in  this  case,  there  are  additional  reasons  why  the  motioii^ 
should  not  prevail  od  this  ground.  The  second  count,  to  which 
Ae  eyidence  exclusively  applied,  sets  out  a  contract,  raised  on 
the  deliveryof  a  specific  quantity  of  cotton;  and  I  am  at  a  loss  to 
know  how  any  bill  of  particulars  founded  on  it,  could  furnish, 
the  defendant  ^th  more  information  than  is  contained  in  the 
count  itself.  In  any  view  of  it,  this  objection,  like  the  former, 
came  too  late:  the  defendant  could  only  talve  advan^igie  of  it  l>j^ 
qpecial  demurrer.     The  motion  is  dismissed. 

The  brief  in  this  case,  contained  a  ground  for  a  new  trials 
but  had  no  foundation  in  point  of  fact,  and  is  not  therefore 
noticed, — J^ToUj  Biekardson^  JSuger^  Cokock^  Ganit^^ns:^ 
cesy  coocorred. 
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Mistake  in  setting  forth  plaintiff^ $  name  in  the  declaration^  eon 
only  be  taken  advantage  of  by  flea  in  abatement:  unless  in 
case  of  variance  between  declaration  amd  mition  eontraiU  ofi 
feted  \n  evidence^ 

'  It  is  not  necessary  to  prone  a  cormderaiionj  though  the  v/orA 
"  value  received,^*  oe  not  eontoined  in  the  note. 

This  was  assumpsit  on  a  note,  drawn  by  die  defendanti 
and  payable  to  to  tlie  plaintHTsy  by  the  name  of  ^<  Chappett  and 
Cureton,"  and  the  declaration  was  in  the  name  of  CbappeHrjpd 
Cureton,  omittiug  their  christian  names*  The  defendant  plead-* 
ed  the  general  issue.  The  note  was  in  the  usual  form  of  pro- 
missory notes,  but  the  words  '<  valine  received^*  were  wanting. 
The  plaintiffs  had  a  verdict,  and  the  defendant  now  moved  for 
a  new  trial,  or  nonsuit,  or.  in  arrest  of  judgment,  on  the  follow* 
ing  grounds:  - 

1st.  Because  the  declaration  does  not  set  ont  tbe;  plaintifi^ 
<diristiaa  iiames;  or  that  they  were  pactners. 

2d.  BeesBom  thewiMrd^  "  value  received^''  ace  not  eqiren^ 
ed  in  Use  note^  and  no  conttderation  waA  poroved,  . 

The  opinion  of  Ae  Comt  was  delivered  ty  MSf\  JusHek 
johnsom.  *  ^   /'     - 

There  ean  be  no  doubt  that  the  first  gnmnd  of  the  present  mo« 
tion  would  have  been  a  good  objection,  if  the  defendant  hadi 
taken  advantage  of  it  at  the  proper  time  and  in  the  proper  wayj) 
$>r  it  is  necessary  that  the  parties  to  a  suit  shonld  be  as  certain^ 
ly  designated  as  may  be  conveniently  practicable:  but  it  ii 
equally  clear  that  the  objection,  in  this  case,  came  too  late;  for 
it  is  a  well  settled  rule  of  practice,  that  a  nustake  in  the  name 
^  the  plaintiff,  can  only  be  taken  advantage  of  by  plea  m 
abatement;  unless  indeed,  in  cases  where  the  contract  given  in 
evidence,  differs  from  the  name  of  the  plamtiff,  set  forth  in  the 
declaration.  Bnt  in  tiiis  case,  tiiey  correspond  precisely:  vide 
I  Chitty  on  pleading y  256. 

In  the  case  of  "  Ash  and  wife  vs.  executors  of  Smith,**  dt« 
^e4  in  Charleston,  at  Jan.  term,  1823,  itwasdetennin«4,that 
since  the  statute,  a  note  for  tfie  payment  of  money  pre-snppp^ 

» jood €optfidenrt»m  ^^  ^  widiont  the wjr^  **vi*?e  re- 
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M0TEA9.  VS.  A.  Folk  &  '  Folk. 

ceived;^'  and  if  ibis  be  correct,  the  iiote  itself  was  sufficient  evi- 
dence of  a  consideraliont 

The  motion  is  refused. — Johnson,  JVott^  Richardson^  Hu^ 
ger,  Colcock  and  Ganttf  Justices,  concurxedk 


£Li;EiiBETH  MoTEH,  tfs.  JoHK  A.  FoLK  and  ——Folk. 

^oie  of  hand  given  by  defendanij  charged  as  being  the  father  of 
a  bastard  cmU,  to  plaintiff  the  mother;  upon  ur&icA,  plain-' 

.  t^s  father  entered  tnio  a  recognizance  to  indemnify  the  dis- 
trict against  the  maintenance  of  the  child.  Soon  afttr^  the 
child  died.  Defence  to  the  action  on  the  note,  failure  ofcon-- 
sideration.     Decree  for  plaintiff j  and  new  trial  refused. 

The  defendant,  John  A.  Folk,  was  arrested  under  a  war- 
rant issued  by  a  magistrate,  on  a  charge  of  being  the  father  of  a 
bastanfcidd,  of  which  the  jJaintiff  was  delivered.  Wlien  he 
was  brought  before  the  magistrate,  the  plaindflTs  father  and  hin>- 
setf  h«l  i^priipate  conversation;,  and  reported  to  the  magistrate, 
that  diey  had  agreed  to  settle  the  prosecution;  and  the  dcfendr 
§M  g9V9  Ibe  note  on  which  this  action  was  brought,  wlucb  wa^ 
.\/r  fifty  dollars.  The  magistrate  stated  to  tkem  that  he  could 
not  permit  any  accommodation,  unless  a  recognizance,  was  en* 
teredinto,  to  indemnify  the  district  against  the  burthen  of  the 
support  and  maintenance  of  the  child,  as  required  by  the  act  of 
assembly..  The  plaintiff's  father  accordingly  entered  uito  a  re- 
cogpisance,  with  sufficient  security,  in  the  manner  prescribed* 
Shortly  after,  the  child  died,  and  on  the  trial  in  the  court  below,  . 
it  was  contended  for  the4efendant,  that  it  was^  obvious  from  the  - 
circumstances,  .that  the  support  and  maintenance  of  the  child, 
was-  the  consideration  on  which  the  note  was  founded;  that  its 
death  had  rendered  this  provision  unnecessary;  and  that  the  note 
was  therefore  without  consideration. 

The  presiding  Judge,  being  of  a  different  opinion,  gave  m 
decree  for  the  plaintiff;  and  this  was  a  moti|Ui  to  reverse  that  de- 
cree, on  the  ground  taken  in  the  circuit  court. 

T%e  opinion  of  the  court  was  delivered  by  Mr.  Justice 
Johnson* 

The  legaEty  of  the  contract  on  which  this  action  is  founded,. 
has  not  been  called  in  question,  and  the  only  ground  of  otgec* 
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don,  is,  that  the  note  was  founded  on  a  coni^ideradon  which 
was  to  be  performed  by  the  plaintifi^s  father^  and  which,  in  con- 
sequence of  the  death  of  the  child,  became  unnecessary  and  im* 
possible.  This  objection,  it  appears  to  me,  does  not  necessari* 
ly  grow  cmt  of  the  ease,  and  admitting  ijt,  to  its  whole  exleat, 
still  the  motion  in  this  case  cannot  prevail. 

The  precise  terms  of  the  agreement  between  the  defendant 
and  the  plaintiff's  father,  did  not  transpire,  and  we  must  look  to 
to  the  circumstances  connected  with  it,  in  order  to  ascertain  the 
true  consideration;  from  which  I  think  it  clearly  deducible,  that* 
other  legal  considerations  entered^  into  this  agreement* 

The  defendant  was  charged  with  being  the  father  of  the 
plaintifl''s  illegitimate  child;  and  upon  his  conviction,  would 
have  been  bound  to  enter  into  recognizance,  with  security,  in 
the  penalty  of  £60,  conditioned  for  the  payment  of  £5,  annn* 
ally,  for  its  support  and  maintenance;  and  m  the  event  of  his 
being  unable  to  give  the  security,  he  was  liable  to  be  bound  out 
for  a  term  of  years,  to  raise  a  fund  for  that  purpose;  and  a  dis- 
charge from  these  liabilities,  by  the  plaintiff's  father  entering 
into  the  recognizance,  if  not  exclusively,  was  obviously  the  pri- 
mary consideration  of  the  note.  The  pl«untiff*8  fitther  has  per^ 
formed  his  part  of  the  contract;  and  diere  can-  be  no  good^reas- 
on  why  the  defendant  should  not  perform  Us.  He  was  onder  no 
compulsion  to  enter  into  it,  and  if  he  has  made  a  bad  bargain, 
he  must  perform  it.  It  is  no  excuse  for  the  non  pevformance  of 
a  contract,  that  the  loss  to  die  opposite  patfty^  o^dle  services  to 
be  perfiMrmed  by  him,  fell  riiorl  of  what  was  calculated;-  a  coa- 
trary  mle  would  have  the  effeet  of  destroying  the  power  of 
contracting  enthrely. 

■nie  modon  is  refused.— %Wb^f,  Biehmrdst^  E^ger^  C^ 
fecib  and  Gantiy  Jnsdces,  concurred^ 
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J%e  defendant,  an  administratwry  pleaded  non  assunqpsit  av^ 
plene  adininistravit  praeter.  /wue  on  the  Jirst  plea,  found 
against  him.     Held  that  defendant  tvas  liable  to  tost$y  de  bon» 

'  proprib.  Jldministratars  are^o  liable  v^n  ihefpUad  aplett 
iffhieh  t$  found  against  them,  or  i$  untrme  infaet^ 

The  plaintiff  declared  in  assun^it,  on  a  contract  made 
ty  defendant's  intesUte.  The  defendant  pleaded  non  assump- 
sit and  plene  administravii  prater.  The  pTaintiff  confessed  or 
jdlowed  the  last  plea  and  went  to  trial  on  the  general  issue*; 
which  was  found  against  the  defendant.  The  plamtiff  entered 
Hp  judgment  and  sued  oat  execution  agaiiist  the  defendant,  de 
honis propriit,^  for  the  costs  of  this  issue:  and  this  was  a  mottoo 
to  set  aside  the  judgment  and  execution,  quo  ad  hoc;  on  the 
ground^  that  the  defendant  was  not  liable  for  tho  costs,  de  boius 
propriis.  The  presiding  judge  refused  the  motion,  and  it  wa» 
now  renewed  in  thefi>rm  of  an  appeal  from  that  decision. 

The  opinum  of  the  Court  was  delivered  by  Mr.  JuHxce 
Jobnsonm 

The  ijeMfal  rule  ^  that  if  the  party  defends  as  executor 
.  ^ir  admimstraior,  be  i»  liable  for  costs,  as  other  defendants;  and 
4lie  jodgnkent*  as  to  the  costs,  is,  de  bonis  tesUOoris  vd  tntestati^ 
air  ^*'  et  si  non,  tune  de  bonis  propriis.    HuUock's  Lfltw  of 
Costs!,  11M*   ThU  riile^  Ukis  all  others,  must  be  understood  with 
ltfti'ence.lo  the  wA^ect  to  which  it  relates.     In  actions  between 
ifsaeieBt  ia  dmr  own  rigbt,  if  there  are  several  issucsi  an4 jndg- 
meot  be  -gbttnfor  the  plaintiff  pn  any  of  them,  tbe^defendant  is 
^'fMa4br rcosui  tar  in  oth^r  words^^  the  costs  follow  the  judg« 
Vient.    Bat,  it  is  not  always  so  in  actions  agakist  executors  and 
.^dmindnMbrsi  far  if  they  f&ad  plene  administravit^  or  plene. 
tdndnistravit  praeter  only,  and  the  bs»e  taken  thereon  be  found 
fir  them,  they  are  not  liable  for  costs  de  bonis  propriis^  although 
jadgment  is  given  for  the  plaintiff,  of  assets  quando  acciderint. 
It  follows  then,  that  the  correct  rule  is,  that  they  are  only  liabb 
^riiea  Aey  plead  a  plea  which  is  found  against  them  or  one 
"Whicbia  nottrneuipouit  of  fact.  HullockV  Lawof  Costs,  197-8. 
1  Saondera,  336,  a.  &  b.  Note  10. 

In  tins  case,  die  issue  was  taken  on  the  |dea  of  noa  assump* 
fi^  which  was  firand  against  the  defeodant:  the  plea  was  there- 
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ftre  nor  true  in  point  of  hcv,  and  according  to  the  rule,  the  de* 
Tendant  is  liable  for  the  costs  de  bonis  proprSs. 

The  motion  is  tefoded.— JbAnnm,  JVbtt,  AicitfrdlMtt,  fib* 
rer  a$td  Cokockj  Justices,  concurred.-*-!  dissent,  Oantk 


The  State,  vs.  Hardt  Coctksxl. 

mmier  Stat.  1*  winne,  5^.  2.  c.  9.  /or  a  misdemeanor 
in  receiving  stolen  goods.  The  goods  had  been  stolen  iy  a 
slavey  who  vtas  convicted  of  the  larceny^  before  a  court  of  ot«- 
giitraies  and  freeholders^and sentenced  to  be  whipped.  Held^ 
thai  as  the  principal  had  beihi  convieted^  the  indictment  could 
not  be  sustained  under  the  staiute;  nor  as  for  a  misdcmAan6r 
nt  common  htuK 

ft 

Qu.  Whether  €9nmetion  before  Ae  court  af  magistraieSj  can 
be  given  in  evidence  on  the  trud  of  the  accessary^  What  shall 
be  sufficient  evidence  of  such  conviction  9  Is  it  not  necessary  ^ 
that  such  eonvietum  should  be  set  forth  at  length  in  the  in* 
dictment9  As  the  punishment  by  the  magistrate's  court  is  dis-^ 
cretiofusry^  may  otner  evidence  than  the  conviction  itse^  be  re-* 
ceived  to  shew  Aat  the  offence  was  grand  or  petit  Uxreenyf 

The  defendant  was  indicted  under  the  statute  of  1.  Ann^ 

St»  2.  c.  9.  made  of  Ibrce  in  this  state,  as  a  r^c^ivcr  of  stolen 

goods.     The  indidnient  charged,  tb^  <Hbe  defendant,  being  a  ' 

pciaun  of  ev3  nataie,"  be.  <<  four  sides  oHeather  and  eight  pair  of 

droes,  of  the  viAne  of  tHrelve  dollars,  of  the  gooods  and  chattels 

of  Join  MowcH,  bjr  a  certain  ill  ^qiosed  negro  slave,  (by  tlie 

nine  of  WaAirigton,  the  property  of  John  Romanstine,)  thes^ 

iatdy  before,  fehniQasly  stcJen,  <j€  the  said  negro  slave  nnlaw<^ 

MIy  smdni^cistly,  and  for  the  sake  of  wicked  gain,  did  receive 

and  have;  the  said  Hardy  Counnl,  diere  and  then  weU  knownig 

Ae  said  goods  and  chattels,  so  as  aforesaid^  to  havo  baen  &!#• 

-ittoiigljrsiakn,^  toc« 

At  the  veqnest  of  the  soHcilor  who  prosacoted,  is  waaa^ 
■BSHri»  obthepart  of  the  dt?pndanf,  Aat  the  sbmei  WnsinngtM» 
badbtian  before  tried,  and  eondotodof  die  larceny,  befoie  « 

'^iiurs  'roMBhting  of  nagistmes  and  fre^  holders,  organiaed 
agiwahlf  tcr  liie  aist  of  nsenbly,  ^ani  ihht  Us  ^em^noa  had 
IWiSM  tanmili J  by  #faippngoB  tfaebne  Wk*  The*  peoof  of 
Aer^lfteiM^gnKwa^icifetJrtsatMnc^^ 
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weie  about  to  urge  die  exceptions  stated  belowi  m  the  argifr' 
ment  to  the  Jury;,  but  <m  tlie  suggesdoa  of  the  court,  that  the^ 
might  avail  theni  on  a  motion  in  arrest  of  judgm^it^  they  were 
waived  and  the  defendant  was  ibunfl  guilty* 

This  was  a  motion  to  arrest  the  jadgment^  on  the  follow- 
ing grounds; 

1st.  Because,  the  principal  having  been  convicted  and" 
ponished,  the  receiver  cannot  be  indicted  for  a  misdemeanor. 

2d.  Because,  the  principal  having  been  convicted  of  pedt 
larceny,  the  defendant  could  not,  onder  the  statute,  be  indict- 
ed for  a  inlsdemeonor. 

Notice  was  also  given,  tliat  if  tliese  grounds  failed,  a  new 
trial  would  be  moved  for,  on  the  ground,  that  the  court  misdi 
(Greeted  the  Jury  in  charging  them  that  the  foregoing  were  ^es* 
tions  of  law,  wfatdi  it  was  not  their  province  to  decide. 

The  ^finion  of  the  Court  taas  ddivtred  by  Mir,  Jmtiee 
Johnson* 

Tlie  two  first  grounds  which  are  set  down  in  arrest  of  judg- 

itient,  contain  propositions  so  clearly  settled  by  authority,  that 

all  veasofliag  upon  them  would  be  wholly  lost.    The  defendant, 

.  it  will  be  observed,  is  Indicted  under  the  statute  of  jfim,  St.  2. 

c.  9,  which  is  of  force  in  this  state,  as  for  a  misdemeanor. 

Upon  referrmg  to  that  statute,  itwiU  be  fcond  that  it  is  only 

intended  to  apjply  to  cases  where  the  principid  deader  haa  net 

been  convicted.    In  this  case,  it  is  in  evidenoet  hal  die  prin- 

^wl  offender  was  convicted  and  conseqnendy  the  statnie  does 

not  apply^..    It  has  been  contended  however,  that  atdiottgh  the 

indictment  may  be  bad,  under  the  statute^  yet  it  mny  be  gosid 

as  for  a  misdemeanor  at  OHnmon  law.    It  is  true  diat  receiviiig 

Stolen  goods  was  4  ansdemeanor  at  common  law;  but  die  statnie 

of  Sd.tiL4Hu  Wm»  ^  Marjf^  c.  9.  also  of  force  here,  makes  the 

receiver  an  accessory  after  the  fact,  and  places  him  pcedsel^ 

'4m  tim  same  situation  as  an  accessory  at  common  law,  which 

as  a  rsjpeal  of^  the  .eeoMMn  lasr,  for  theobviooaraasen 

at  whoBy  changed  the  characteiiof  the  offence;  U  Chk^^ 

.  Orim.  Lavh  V13,  14.    It  follows  thersfoie  conclnsively,  that 

.wJken  the  principal  felon  has  bessi  conmtod,  the  r^omver  can 

only  be  mdicted  as  an  aeeessery  after  the  feet.    Thesn  romarhs 

.effilytoibaArstf|p0HndLenlir»  )rat||mMk  mA  tin  iws|MBoi  to 


1 
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the  second,  is  «qaaBy  clear.  Tbe  statute  of  Wiffitnn  'and  Mary^ 
only  applied  to  cases  where  the  common  law  adniittcd  of  ao 
cessaries;  and. by  the  common  law,  there  eould  be  no  accessa- 
ries in  petit  larceny;  so  that  if  in  trvtb,  the  principal  was  cori^ 
Ticted  of  that  offence,  the  defendant  ought  to  be  discharged, 
3if.  ChUiy,  713.     The  tase  of  Abraham  EvMt,  Fester^  73. 

It  is  necessary  here  to  remark,  tliat  these  grounds  apply 
rather  to  the'  motion  for  a  new  trial,  than  in  arrest  of  judg« 
ment;  as  they  ariie  out  of  the  facts  proved,  rather  than  out  of  ^ 
the  indictment.     The.defond?int*s  counsel  were  however,  led  10 
this  course,  by  a  suggestion  of  the  presiding  judge,  in  Uie  court 

beloW;  the  defendant  is  therefcre  entitled  to  the  full  beiiefit  of 
tliem»  and  a  new  trial  is  accordingly  ordered. 

For  die  purposes  of  tbe  present  motion,  it  would  be  nn-- 
necessmry  to  remark  further  on  the  case;  but  the  offence  of  the 
defendant,  as  developed  by  tbe  evidence,  was  very  flagrant,  ami 
as  tbe  probabiCty  is,^  that  the  prosecution  will  not  be  abandon- 
ed here,  I  have  thought  it  advisable  to  notice  a  few  difiicuTdes 
which  may  present  themselves  in  the  course  of  the  prosccutlon^^ 
rather  with  a  view  of  directing  the  attention  of  the  council  V^ 
them,  dian  to  express  any  decided  opinion  upon  them. 

Th*  prisc^al  felon  in  dii»  case,  was  a  slave;  and  was 
triad  ancl  convieled  before  a  court  eonsisiing  of  magistrates  and 
fireeholders,  organised  under  the  act  of  1740«  Pub.  Law$  166; 
and  this  a^t  authorises  them  to  inlfict,  in  cases  not  capifalp  any 
pmiAniRBt  at  their  discretion,  not  extending  to  life  or  mcoiber; 
and  it  nay  admit  of  a  question;  }st.  Whether  such  a  eonvicr 
lion  can  be  given  in  evidence  on  tiio  trial  of  the  aoeeasary? 
3d.  What  shall  constitute  sufficient  evidence  oC  a  coaviciion? 
3d.  WheA^;  la  as  macb  as  the  conviction  was  in  another 
eoart  aiMl  under  another  jurisdiction,  it  is  not  necessary  to  set 
oat  the  ie<MivietioB  at  fall  kngth  in  the  indictment?  4ltu  Whethei, 
die  Ipaaiiiimfnt  being  discretionary,  other  evidence-  than  the 
•€Mfksiiem  iftiriif  may  not  be  pennitied,  to  show  that  tbe  oieaoe 
^  thepnoci|>al  was  grand  or  yetit  larceny^  and  ^I^GtAy  give 
character  to  the  offence  of  the  receiver.  Under  all  iheas  cii^ 
rtiaMlMic<i,  my  anad  incliiMa  alvongly  to  the  eondosioii,  that 
the  ptaaecadon  against  the  receiver,  as  accessary,  may  be  sas- 
triaojl  an  ilrii' a  Btjwnid^Pi  b«^theol|}eataf  tbMarenvurksis 
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tiftained,  by  calling  the  attention  of  the  counsd  to  Ae  qoestioBS 
whicl^  may  arise. 

Mingoriy  ^ott^  Richardson^  Hftger^  Ccicoekiind  Qat^ 
Jbstices,  coucurred* 


JoHK  Hopkins,  «««  David  Mtbks* 

Though  in  actions  sounding  altogether  in  damages^  the  court  tvill 
noty  m  general,  grant  a  new  trial  for  excess  or  deficiency  of 
damages;  yet  a  different  rule  should  prevail,  when  the  pecuniae 
ry  extent  of  the  injury  can  he  precisely  ascertained:  stilt  suh^ 
jcct  however,  to  exceptions,  as  in  cases  of  great  mitigation  or 
aggravation,  or  where  it  may  he  supposed  thett  the  jury  were  as 
competent  to  judge  of  the  extent  of  injury  as  the  witnesses. 

in  trespass  to  try  title,  the  jury  found  that  ^  the  old  hedge 
^otv,  ^*c.".-was  the  dividing  line  between  the  parties.  The 
metes  and  bounds  of  the  plaintiffs  claim  being  set  out  in  the 
proceedings,  and  the  contest  tumtng  altogeiher  on  this  boundar 
ry,  it  ti^o^  held,  that  the  verdict  was  sufficiently  certain  for  en* 
iering  up  a  judgment;  and  if  otherwise,  the  intention  of  the 
jury  being  perfectly  dear,  the  verdict  might  be  amended. 

This  was  an  action  of  trespass  to  try  titles  to  a  tract  of 
land,  in  which  the  jury  found  the  following  verdict:  ^  We  find 
for  the  plaintiff,  with  one  dollar  damages:  we  ako  find  that  the 
old  hedge  row,  beginning  at  the  river,  and  a  line  niniGng  along 
die  same,  to  its  termination,  and  a  line  to  be  drawn  fimm  Aenee, 
so  that  it  will  intersect  the  course  of  an  old  line,  re^snrveyed  hf 
A.  B.  Stark,  in  1813,  in  the  centre  of  the  gut  neit  to  the  rivets 
and  then  along  said  last  mentioned  line,  until  its  iaiersectioft 
with  the  tract  of  land  said  to  belong  to  Raifbrd,  is  the  dividmg 
'&ie  between  the  parties."  If  this  verdict  can  be  carried  into  eP» 
-ftct,  it  gives  to  the  plaintiff  about  two  acres  of  land,  whfch  die 
tiefeiKkait  claimed,  and  which  he  had  had  in  posaesskn  msA  eiil- 
dvated  for  several  years;  and  one  witness  expressed  a|nai«i  that 

ite  use,  dttfing  the  tiiM  defendant  Ind  it  in  possessipiH  ivas  ssoidi 
doUars. 
The  plaint  moved  for  anew  trial,  on  -die  foQeariilg  gnwnds 
Ist-  Because  the  jury  did  not  find  die  damagsa  proved. 
M.  B^ewistao  jndgmeiit  cap  bo  snNiadi  ua  <fc  imito 
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TTte  opinion  of  the  Court  was  delivered  by  Mr.  Justice 
Johnson. 

Thecliect  of  the  verdict  in  this  case,  so  far  as  the  damages 
are  concenicd^  is  to  divide  the  costs  between  the  parties;  and  it 
is  obvious  that  the  first  ground  of  the  motion  is  founded  upon 
the  assumption  of  the  fact,  that  the  damages  actually  sustained 
amounted  to  more  than  a  sufficient  sum  to  carry  the  costs. 

In  actions  sounding  altogether  in  damages,  the  general  rule 
is,  that  this  court  wiU  not  interfere,  on  account  of  the  excess  or 
deficiency  of  the  damagies;  except  indeed^  in  those  cases  where 
they  are  so  uiconsiderable  or  so  great,  as  to  excite  a  belief  that 
a  jury  has  acted  under  an  improper  influence.  I  think  a  difler- 
ent  rule  ought  to  prevail,  when  a  specific  injury  has  been  sus» 
tained,  the  extent  X}(  which  can  be  precisely  ascerteined^  as  for 
instance,  in  trespass  for  destroying  a  building,  the  cost  of  which 
is  clearly  proved;  then  1  think,  generally,  the  jury  would  have 
uo^more  power  to  find  a  less  sum  than  the  iigury  actually 
amounted  to,  than  they  would  to  find  a  part  of  a  debt  which  the 
plaintifl*  claimed  and  proved.  But  this  rule,  like  all  others^  must  . 
admit  of  exceptions;  and  would  not  probably  apply  to  a 
case  where  a  tre^ass  was  committed  under  such  circumstances 
bt  mitigation,  or  provocation,  on  the  part  of  the  plaintifi*,  as  bor- 
dered on  a  jasdfication;  or,  as  more  strictly  applicable  to  this 
ease,  wh^  the  quantum  of  damages  testified  to  by  the  witness, 
grew  out  of  calculations  made  on  circumstances  of  which  the 
jury  would  be  as  competent  to  judge  as  himself. 

Intl^s  ease,  the  quantum  of  damages  depended  on  the  ex- 
tent of  the  positive  injury  sustained.  What  it  amounted  to,  was 
a  mere  matter  of  opjinion  witli  the  witness,  growing  out  of  cir- 
cumstances upon  which  the  jury  were  as  competent  to  express 
an  opinion,  as  himself;  and  notwithstanding  the  inclination  of 
my  own  mind  is  in  accordance  with  the  opinion  of  the  witness,  I 
am  not  prepared  to  say  that  the  jury  have  not  acted  within  the^ 
rule,  and  therefore  within  their  legitimate  powers. 

There  is  also  another  motive  for  coming  to  this  conclusion* 
This  is  the  second  trial  of  Ais  case;  and  on  the  former  trial,  al- 
jlhongh  the  jury  found  the  land  in  dispute  for  the  plauitifiT,  they 
refused  to  pve  any  damages.  The  court  has  no  power  to  award 
Viem;  and  the  s^le  ebje^  of  sending  it  back,  would  b^  to  cbar^  . 
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ajnry  to'  try  the^ipiestioii,  inlicther  the  plaintiff  or  dcfendiint 
Shoiild  pay  the  costs.'  It  is  a  siibject^over  which  it  has  no  power} 
and  to  send  it  back,  would  be  to  indulge  the  parties  in  an  idle 
q)ecalati<Mi,  calculated  to  obstruct  the  adoiinistration  of  Justice 
'  and  to  annoy  the  csun. 

The  second  ground  assnmes  the  position,  that  the  -verdict 
b  thiscase  is  nncertainvm  as  moch  as  it  does  not  express  iir 
'  tertns^  tfaepreciseHboandaries  of!lhe  land  found  for  die  plaintifl^ 
^msd  thtfllharSrave^  a  judgHMBt  cannot  be  entered  up  for  it. 

The  plaintiff  didmed  under  a  grant  to  \Villiam  Greenland^ 
for  three  hi»dred  acres,  dated  in  1749;  and  the  defendant,  un- 
Bera^grant  to  John  Petli^nger,  dated  in  1747.    The  grant  un- 
'der  which  Plaintiff  claimed,  ^aBed  for  that  under  which  the  de- 
fendant claidied,  as  a  boundary;^  and  the  whole  case  resolved  it* 
self  into  the  inquiry  where  this  boundary  was*  to  be  located. 
The  pirweediQgs  ought  and  I  .presume,   do  point  out,  the 
metes  and  boui^  Glf>di6  lafiai4(3aimed  by  the  plaintiff;  and  the: 
effect  of  the  finding  is  to  giVe  him  aO  the  land  chdmed,  unless  it~ 
f^  controlled  by  the  line  ascertained  by  the  verdict;  which  is  as 
^distinctly  pointed  out  as  cotdd  be  done  from  the  facts  before  the 
^mry;  and  appears  to  me  as  -certsia  as  the  thing  was  capable  of; 
4ind  if  the  plaintiff's  claim  does,  not  cover  it,  he  has  no  right  to 
cqmplajn.    If  it  went  beyond, ^e  Is  bound  by  it,  and  can  ask  nt^ 
snore.  I  cannot  therefore,  seethe  uncertubty  of  which  the  plain- 

.tiff  complains. 

Jt  is^dfwm^  impoManc^  that  this  case  should  be  pat  to  rest» 
and  there  can  be  no  doubt  about  what  the  jury  intendsdby  the 
verdict;  and  if  it  should  be  thought  necessary,  to  enable  the 
plaintiff  to  enter  up  his  judgment,  there  can  be  no  good  reason 
why  it  shoilld  nof^be  so  attended  as  to  effectuate  the'^intentioii 
ofthejnry. 

Jfott^  Bkhardsoni  and  OarUi,  Justices  concwred.^.tfis^ 
lent,  Caicotk^ 
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The  State,  m.  Philip  Pettt. 

TrmntT  indictedunder  ike  Act  of  AneoMy^  1736,  %  for  ^or- 
^«rjr,  and  pasting  a  forged  bank  note.  The  charge  inthein^ 
dietment,  is  «  did  dispose  of  and  put  atray;"  the  words  of  the  act^ 
^'utter  and  publish.^  Judgment  arrested.  The  words  of  a 
statute^  d&Kribing  aft  offence^  should  be  pwsued  toith  the 
mtmo^  exaetness* 

An  officer  of  the  bank  ought  to  have  been  examined,  tQ 
jfrave  that  tike  note  was  forged. 

Evidence  of  Ae  prisoner's  having  had  in  his  possession  other 
n€ites^svmosed  to  U  forred,  was  properly  admU^  in  e^idenee^ 
to  shew  his  knovde^e  that  the  note  passed  by  kin  was  a  coun^  ^ 
teifeit. 

The  prisoner  was  indicted  under  the  act  of  1736,  7, 
{Pub.  Laws^  147,)  for  forging  a  note  of  the  Bank  ef  the  State 
of  Soath  Carolina,  and  also,  for  <«disposing  and  {Hitting  awajr'* 
a  bill  of  the  Bank  of  the  State  of  South  Carolina,  as  and  for  a 
true  note.  Upon  the  trial  he*  was  coqvieted,  and*  now  moves 
in  arrest  of  judgment  and  for  a  new  trial: 

In  arrest ;  because  there  was  no  evidence  of  the  forgery^ 
and  the  verdict  therefSwe  most  relate  to  the  seemid  count,  which 
is  defiM^e,  in  as  nAich  as  it  does  not  state  any  o&nce  against 
die  act.  The  words  used  in  the  second  count  of  the  indictment, 
are)  that  the  prisoner,  ^^did  dispose  of  oT^d  ^t  away  the  said 
note,  as  and  for  a  true  note." 

No  rule  is  better  established,  than  that  the  offence  must  bei 
stated  in  the  indictment  with  strict  technical  accmracy,  and  it 
must  be  obvious  that  this  rule  canot  be  complied  wi^  by  nnng 
any  other  words  .than  those  used  in  the.  statute.  The  words  of 
the  act,  are  ^^did  uUer  and  publish  as  true,"  whidl|  are  more  gen^* 
eral  and  compreheusiye  than  ^^dispose  and  pu$  away."  J^Ir, 
ChiUy  say9,  in  treating  on  this  subject,  (1st.  FbL  p.  286,)  ^t 
is  in  general  necessary,  not  only  to  set  forth  in  the  record  all  the 
drcumstances  which  make  up  the  statutable  defimlion  of  the  o& 
fence,  b«t  also  to  pursue  the  precise  and  technical  language  in 
which  they  are  expressed;  as  in  rape,  the  word  ravish  must  be 
used  and  in  an  indictment  under  the  statute  for  pegury,  the 
word  wHfid  must  be  used;  although  in  an  indictment  for  the 
same  afe»ee  attbe  cpmnioalaw,  it  is  oot  necessary."  And  hB 
is  siqiparledin  this positioD by  lVito',S30,  S04,  3.  Hafl,  170, 
3.  Xieocft,  1107,  U9wkiM^62f  «ftMr.85;  andamuberoftHiier 
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authorities.  Mr.  Chitty's  language  is,  "it  is  in  general  necessary/' 
But  oh  examination,  it  will  be  found  that  die  exceptions  to  the 
rule  are  of  a  doubtful  character  and  of  ancient  date,  and  for 
the  most  part  refer  to  a  description  of  offenders  and  not  offences- 
He  condudes  however,  by  remarking  "that  at  all  events,  in 
every  case,  it  is  advisable  to  attend  with  the  greatest  nicety  tQ 
the  words  contained  in  act,  for  no  others  can  be  so  proper  to 
describe  the  crime.  The  exceptions,  if  any,  are  doubtfiil,  and 
the  broad  principle,  which  renders  a  strict  adherence  essential, 
**  is  supported  by  too  strong  a  number  of  decisions  to  be  shaken^ 

Here  the  case  might  be  disposed  of,  but  as  the  grounds  for 
new  trial  are  iny)ortant,  and  some  of  them  unsettled  by  any 
eases  which  are  considered  authorit}^  and  as  the  prisoner  may 
be  again  indicted,  I  shall  consider  tliem  in  their  order. 

1st.  Because  the  best  evidence  of  the  bills  being  a  forgery, 
was  not  produced;  as  a  proper  officer  of  the  bank,  could  have  testi- 
fied ta  that  fact  with  more  certainty  than  any  ordinary  citizen. 

The  forgery  was  alledged  to  have  been  committed  by  alter- 
ing a  genuine  two  dollar  bill  of  the  bank  of  the  State  of  South 
Carolina,  into  a  bill  purporting  to  be  a  fifty  dollar  bill;  and  the 
presiding  judge  reports,  that  none  of  the  officers  of  the  bank, 
gave  evidence.  That  the  best  evidence  which  the  nature  of  the 
case  admits^  shall  be  produced,  is  not  only  the  first,  but  one  of 
the  best,  and  best  established  rules  of  evidence;  and  it  certainly 
cannot  be  applied  with  more  force  in  any  case  than  in  a  case  of 
life  and  death.  The  question  then  will  be,  whether  any  indivi- 
dual, can  be  as  Capable  of  proving  a  bank  note  to  be  forged,  as 
one  of  the  officer's  who  is  conversant  with  the  hand  writing  of 
^1  the  officers  and  who  knows  all  the  various,  devices  and  private 
marks  affixed  to  the  bills.  When  it  is  rec<dlected  fa«w  easily  a 
hand  writing  may  be  imitated  and  how  difficult  it  is  even  for  the 
person  whose  writing  is  imitated,  to  say  whether  it  be  his  writuig 
or  not;  it  must  be  admitted  that  any  additional  circumstance  of 
devices  or  private  marks,  which  would  go  to  establish  the  for- 
gery, would  be  much  more  satisfactory  than  the  mere  proof  of 
the  falsi^  of  the  writing. 

But  it  was  contended  on  die  part  of  the  state,  that  the  pro- 
duction of  a  bank  officer,  was  nev«r  required,  and  indeed  couM 
vtii  be,  because  he  wouldoot  be  a compeieot witness. ■ 
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It  wHl  be  admitted  that  the  authorities  appear  to  differ  oti 
Ais  point;  but  it  is  conceived  thjit  the  apparent  difference  can 
^sxly  be  accounted  for  and  reconciled.  Where  the  indictment 
is  for  forging  a  note  of  a  private  individual,  he  cannot  of  course 
be  admitted  as  a  witness,  and  in  such  case,  it  has  been  admitted 
(ex  necessitate)  to  disprove  his  hand  writing  by  others.  Buf  in 
the  case  of  the  forgery  of  the  note  of  an  incorporated  bank,  in 
which  case  the  officer  has  no  private  interest  and  no  private  re- 
sponsibility, it  has  been  long  settled,  that  any  officer  of  the  bank 
may  be  a  witness,  and  that  some  one  who  is  competent  to  prove* 
the  forgery,  by  all  the  means  by  which  it  may  be  detected, 
must  be  produced.  In  the  case  of  the  King^  vs.  M.^ewland, 
this  point  was  settled  so  long  ago  as  1784,  1  Leadij  350;  and  in 
the  case  of  Dennis  M^Guire,  the  prisoner  was  convicted  witliout 
disproving  the  hand  writing  of  the  cashier.  The  forgery  was 
established  by  evidence  which  shewed  that  the  instrument  was 
iaise  in  aQ  its  parts;  in  the  texture,  of  the  paper;  the  water 
mark;  the  engraving;  the  ink,  and  the  written  date  of  the  year; 
being  altogether  proved  ta  be  sucli  as  the  bank  never  made  or 
issued.  2  Ecufs  Pleas  of  the  Crown,  1002:  nor  can  it  be 
doubted  that  such  evidence  would  be  abimdantly  more  satisfac* 
tory,  even  by  an  inferior  officer  of  a  bank,  than  disproving  the 
hand  v^Titing  of  the  maker  of  a  note.  ' 

The  second  ground  for  new  trial  is;  because  the  court  per* 
mitted  evidence  to  be  given  to  the  jury  of  the  fact  of  the  prisoner's 
havuig  had  other  bills  in  his  possession,  supposed  to  be  forged. 
Ob  this  ground,  the  court  concur  with  the  presiding  judge. 
The  question  was,  whether  the  prisoner  passed  the  bill,  knouH 
ing  it  t&  be  counterfeit*  Any  circumstances  which  went  to  shew 
this  knowledge^  are  clearly  admissible.  What  eiiect  the  tes^- 
mony  is  to  produce,  must  be  left  to  the  jury,  and  would  neces- 
sarily depend  upon  the  degree  of  certaunty  in  the  evidence.  How 
is  this  fact  ever  to  be  proven,  but  by  circumstances?  And  that 
circnmstaoiees  can  tend  more  strongly  to  prove  that  a  man  knew 
a  biD  to  be  forged,  than  his  having  other  bills  of  a  similar  ap- 
pearance (to  the  one  proved  to  be  a  forgery)  in  his  possession? 
it  is  said  that  it  is  taking  the  prisoner  by  surprise;  that  it  is  allowing 
{KToof  of  his  having  committed  one  crime,  to  be  given  in  evidence 
on  the  charge  of  another^    But  this  is  certainly  a  mistakeQ  viei^ 
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of  the  subject;  for  it  is  no  crime  to  have  a  iwgped  bill  ia  MeV 
possesion,  although  it  may  become  a  crime  to-pass  it,  after  it 
has  been  suspected*  Nor  c^  it  operate  ad  a  surprise;  for  know^ 
kig  that  be  had  the  possession  of  sitcfa  other  bills,  the  prisoner 
inight  and  ought  to  be  prepared  Co  do  aiiray  the  efieci  of  suck 
possession,  if  it  is  in  his  pov^r. 

But  let  it  be  adnutted  that  it  is  a  crime,  yet  if  the  proof  of 
it  has  a  tendency  to  support  tbe  issue,  in  the  case  before  the 
cofvt,  it  is  admissihle»  It  has  been  determined^  as  to  tbi»  very 
ol!ence,  that  proof  of  a  man's  having  passed  olhtfr  forged  notes, 
aiay  be  given  in  evidence.  In  ^*  The  King^  vs..  Leach^  Wylie, 
and  others;  4  Bos.  fy  PuUer^  92.  This  was  tbe  unanimoii^ 
opinion  of  the  court.  If,  on  a  charge  of  horse  stealing,  an  at? 
teiupt  should  be  made  to  prove  Aat  the  accused  bady  on  some 
^tberoccason,  stolen  a  horse,  such  evidence  would  be  inadmi»» 
sible;  because  it  would  have  no  tendency  to  support  tbe  issue; 
tbe  acts  are  entirely  independent  of  aad  uncoanecled  with  each 
other. 

The  thbd  ground.  Cor  new  trial  is,  because  the  court  pei^ 
mitted  a  witness^  to  give 'evidence  ag^ainst  the  prisoner,  although 
he  himself  admitted  be  did  not  believe  in  a  future  stale  of  rer 
wards  and  punishments.  Tbe  rule  on  this  subject  is  weU  seW 
fled*  If  one  called  as  a  witness,  does  not  believe  in  God,  and 
'  a  future  stale  of  rewards  and  punishments,  he  cannot  be  sworn; 
for  tlicre  iajaio  sanction  to  such  an  one*  An  oath  is  an  appeal  tD 
God  for  the  truth  of  what  is  said;  and  it  is  supposed  thai  one 
who  believes  ia  God»  and  knows  bis  attributes,  wiU  not  veatme 
yy  invoke  his  wrath,  by  false  swearing.  But  where  is  tbe  secu* 
rity,  if  tber«  is  no  belief?  In  dll^JVaSy,  p.  96,  it  is  said,  where 
the  ol]^ecti0a  to  competency  is  grounded  on  tbe  infideM^ 
of  the  person  produced  to  be  sworn,  tbe  {uroper  4{ne^ 
tion  to  be  asked,  is  not,  whether  he  beUeves  in  Jesus-Christ,  or 
in  the  Holy  Go^ls  i^  God;  but,  whether  he  believes  in  God» 
and  a  future  state  of  rewards  and  punishments;  and  it  will  be 
found  to  be  so  slated,  substantially,  in  Puike^PhSli^j  attd  all 
.the  other  writers  od  evidence.  Il  was  argued  that  tbe  rule  amsl 
Jbe  considered  as  abrogated^  by  that  part  of  the  coiwtitmwis 
which  guarantees  ihe  liberty  of  conscience*  I  have  alw^^  t^ 
carded  tliatas  %  vise  pwiwon  is  tbe.  coustiitttioa;  and  shaft 
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never  beBeve  diat  it  was  intended  to  banish  all  reli^on;  nor 
can  I  permit  myself  to  enter  seriously  into  any  arguments  on  a 
question  wfaidi  I  roost  earnestly  hope  will  never  be  seriously  en- 

^  tertained  ia  these  United  States. 

i  Richardsony  Justice,  concurred. 

I  We  c<Nic«r  on  the  ground  taken  in  arrest  of  judgment,  and 

reserve  the  grounds  taken  for  a  new  trialf— JoA,'i«077,  Huger, 
I  concur  in  this  opinion,  except  as  to  the  admission  of  the 

^  testimony  of  the  witness,  Foster,  on  which  I  give  no  opinion. 

i  ATotty  Justice;i 


Jesse  Havis,  i$.  Huoh  Basklet,  Sheriff. 

Tiat  a  witness  merely  believes  himself  interested  in  the  event  of 
the  suitf  doee  n^t  resider  him  ineawpeieni* 

This  was  an  action  against  the  defendant,  f<^  having  fail* 
V  ed  to  do  his  duty,  in  arresdng  one  Thomas  Ivej-;  against  iiiiom 

the  plaim^  bad  issued  a  bail  writ.  The  defendant  called  Eli- 
jah Ivey,  the  fhther  of  Thomas,  against  whom  tiie  bail  process 
%ad  been  issued,  as  a  witness;  who  was  rejected  on  the  ground 
*  of  incofl^peteacy,  and  a  verdict  was  given  for  the  plaintiff,  for 
the  MI  amount  <i^  the  debt.  A  motion  is  now  made  fi>r  a  new 
Irid,  on  die  gfound,  that  EBjah  Ivey  was  not  incompetent  (to* 
gether  with  othto  grounds  which  the  ctmrt  do  not  think  it  nor 
cessary  to  notice*)  It  appeared  after  much  exammalion  of  tlie 
witness,  who  did  not  seem  well'to  understand  the  nature  or  ei« 
tent  of  his  responsibility,  diat  he  had  promised  the  dieriff  that 
«*]f  he  had  to  pay y**  he,  witness,  would  pay  himt  he  meant,  to 
keep  him  harmlesst  from  which,  hesaid,  he  diought  himsdf  iih 
teresled;  and  the  preddfaag  judge  declared  him  uictMnpetent* 
This  is  a  su)^t  on  wluch  dbere  has  been  much,  casittoversy, 
and  cases  can  be  foimd  where  a  witness  has  been  exchided^  be**- 
eanse  he  censidered  Mmaelf  iateresied.  ^^  ,w 

Bm  it  is  now  well  established  that  he  is  tojie  cxelndedf. 
nerelgr  because  he  oonceives  hanself  interested  ok  that  lie  iiL* 
hmiad  i»  honor  to  indenu^  the  party  caHiBig  hisn,  shenld  he 
lose  t|ie  suit.      The  eqierience  of  ages  has  indoced.tiie<anwrtSu 
«»  MMnir  #^M«^  «)4e«tl9Bis  to^fenqpetenoy.    |i<j$junclibei« 
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ter,  in  these  doubtful  cases,  to  admit  witnesses,  and  let  the  jniry 
determine  on  their  credibility. 

Besides,  excuses  of  this  sort  are  easily  fabricated,  and  one 
may  suddenly  find 'himself  deprived  of  awitfiess  on  whom  he 
had  relied.  A  review  of  the  cases  in  which  witnesses  have  beeu 
declared  incompetent,  because  they  thought  tliemselves  uiter* 
•ested,  will  shew  that  die  rule  is  not  only  injudicious,  but  that 
it  is  inconvenient  in  its  application,  and  involves  a  manifest  ab- 
s|u:dity.  In  such  cases  the  court  is  not  precluded  from  examine 
ing  the  witness  on  a  variety  of  points,  in  order  lo  ascertain  the 
ground  of  his  belief;  and  not  unfrequently  such  examination 
ends  in  tlie  most  obvious  conviction  on  the  mind  of  the  court,, 
that  the  witness  is  not  in  reality  interested.  How  improper  must  it 
be,  in  such  case,  to  exclude  the  witness;  for  how  can  it  be  be*^ 
lievcd,  that  a  man  can  think  himseli*  interested,  who  is  express* 
ly  told  by  tlie  court  that  he. is  not.  In  a  late  case,  it  is  said  to 
have  been  detennined  by  Sir  Wra.  Scott,  that  <me  who  thqught 
himself  entitled  by  law  to  a  share  in  the  prize,  was  incompetent^ 
and  tliatbe  said,  he  always  understood  the  distinction  to  be,  that  if  a 
witness  says  he  expects  to  diare  from  the  bounty  of  the  caplors, 
he  is  not  inadmissible;  but  if  he  thinks  himself  entitled  in  law,  he 
acts  under  an  impression  of  interest,  which  renders  him  incompe* 
tent;  however  erroneous  that  opinion  mtiy  be.  What  does  this 
amount  to,  but  that  a  man  may  be  excluded  who  is  not  intere^tedi^ 

Again,  it  is  easy  to  trace  this  rule  to  cases  in  which  the 
mere  dicta  of  judges  are  used  in  its  support.  1  find  on  an  ex* 
amination  of  the  cases^  that  in  all  of  them,  the  witnesses  not 
only  said  they  believed  themselves  interestcfd,  bat  that  tliey 
were  really  so.  Now  here,  the  witness  was  not  bal^rested. 
His  promise  was  a  mere  verbal  one,  to  indemnify  the  sheriff  lor 
neglecting  his  duty;  on  which  no  actii  n  would  lie.  Had  he 
been  told  he  was  not  interested, -he  would  have  been  satisfied; 
But  if  not,  he.  would  only  have  been  presented  to  the  jury  as 
a  witness  on  whose  mind  there  might  be  a  bias.  See  1.  PbiUipSy 
43,  44.  It  is  much  better  to  adhere  to  the  plain  rule,  thaif 
ihtre  must  be  a  direct  and  obvious  interest^  to  exclude  a  witness. 
I  shaH  say  nothing  on  the  merits  of  the  case,  «s  it  is  9gttn  to 
be  submitted  to  a  jury. 

The  motion  is  granted.— JaAfi«oi»>  JYo^t  ^MAoriiim  9tA' 
6an^#— ^lu9Uces»  cQncurr«4 
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on  the  case^  against  a  Justice  of  the  Pedee^  for  itth 
j^roperly  issuing  an  execsUiony  and  causing  plaintiff* s  horse  to 
be  seized  and  sold.  The  acts  of  1812  and  1817,  ^^fir  gitfin^ 
landlords  land  lessors  a  summary  mode  of  regaining  possession^ 
S/c.  requires  two  justices  to  execute  it.^  D^endant  acted  alone^ 
9.nd  issued  execution  for  the  costs.  Held^  that  defendant  wOm 
Sable  to  an  action^  having  acted  mthoui  jurisdiction:  But^ 

That  trespass^  and  not  case^  was  the  proper  remedy;  the  im^ 
jury  being  direct. 

jRie  opinion  oftha  Court  was  delivered  by  Mr*  Justice  Cotcock^ 
This  was  a  special  action  4>roaght  against  the  defendaitt 
for  causing  plaintifiTs  horse  to  be  seized  and  sold,  under  m  excN 
cation  issued  by  him  for  the  costs  of  a  mis  trial,  which  happei^* 
ed  in  a  case  under  the  acts  of  1812  and  1817,  for  affording  to 
landlords  and  lessors  a  summary  mode  of  regunsng  possessicn 
from  tenants  and  lessees. in  certain  cases. 

The  last  of  these  acts  requires  that  two  magistrates  should 
ait  in  snch  cases,  and  the  defendant  alonCf  canted  the  jury  to  be 
impanHcHcd,  and  presided  on  the  trial. 

The  jury  could  not  agree  on  a  verdict,  and  ware  discharge  * 
ed;  smd  the  defendant,  for  the  costs  of  such  raistsial,  issued  his 
execution,  and  caused  the  plaintiff's  horse  to  be  sold.  The  ju* 
ry  found  %  verdict  for  the  plaintiff^  and  the  defendant  applies  for 
a  new  trial,  nonsuit  and  in  arreai  of  judgment*  A  number  of  r^ 
grounds  are  stated,  which  it  is  not  necessary,  from  the  view 
which  the  Court  has  taken  of  the  case,  to  consider.  The  inn 
portant  questioiis  are;  first,  whether  an  action  can  be  maintained 
against  a  ma§^strate  for  such  an  injury;  and,  secondly,  whether 
case  is  the  proper  action.  The  counsel  for  the  defendant,  both, 
in  the  court  below  and  here,  has  tak»i  the  broad  ground,  that 
no  one  clothed  ^ritii  judicial  power  can  be  subjected  to  a  civil 
suit;  apd  has  contended  tliat  the  ma^strate  m  this  case  was  m  th6 
exercise  of  such  powers,  and  must  be  considered  as  only  having 
committed  an  ensor  of  judgment,  for  which  he  is  not  reqpoa^ 
able  in  damages;  and  has  t^erred  to  a  number  of  authorities 
wUch  shall  be  examined  in  their  order.  It  must  be  obvious  dial 
such  protection  is  mdispensably  necessary  for  die  due  adminis- 
tra^  of  justice  mi  die  oapport  of  die  law,  m  sOl  the  higher 
tribunals  of  justice,  in  which  we  have  a  right  to  etpect  a  union 
of  talent  and  integrity;. .to  whom,  therefore,  such  an  indemnity 
m^y  be  with  mor^  proprietyextend«d},j||B4  who  a^  iwdf  9%> 
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sponsible  at  the  bar  of  the  people.  But  it  woold  be  lamentable; 
indeed,  if  the  inferior  tribunals  of  justice  wei*e  to  be  thus  shield- 
ed. As  much  prot<?ction  U,  ho\\'c\'er,  ^vcn  to  thein  as  can  be 
horded  with  a  due  regard  to  the  rights  of  the  pitizcn.  Where 
they  keep  within  their  jurisdiction  and  act  from  pure  motives, 
they  cs^ni^ot  be  made  amenable  to  a  suit  for  damages.  It  -is 
scarcely  possible  to  open  a  book  on  this  subject,  which  will  not 
dhew  die  magistrates  may  be  made  to  respond  in  damages  where- 
Aey  exceed  their  jurisdiction;  when  tlieir  acts  are  so  palpably 
unjust  as  to  be  the  result  of  sheer  ignorance,  a  total  disregard  to 
the  rights  of  their  fellow  citizens,  or  corrupt  motives,  (a)  In 
looking  into  the  subject,  we  are  struck  with  the  variobs  statutes 

(a)  I  liftTC  RQt  (armd  Kay  c&po  m  Tvbich  it  hos  bo«fi  decid«4ly  tb«t  «  eivil 
suit  may  be  maintained  against  even  an  inferior  judictiil  oiuccri  for  an  in- 
jury done  by  an  erroneous  judgment,  on  a  inaf  tor  wUhhi  his  jurisdiction;  even 
iflhe  error  wert  wil/t^^  or  the  efftei  of  eomtplion?  though  «  oontrary  Infercnco 
Biighl  lie  drawn  friMB  soma  exprceatons  used  in  the  ofiinions  driivercd  in  tfa« 
cases  of  Reid  rs.  Hood  ^  Burdincf  &i  Young  vs.  Herbert,  2.  A'oil  ^  .V*  Ccrd,  168. 

Thcrq  is  no  dou^t,  however,  that  a  justice  of  peace  may  be  punlslicd  by  m- 
dieimenty  for  cdmiption  in  office ;  even  thougli  the  judgment  comiptly  procured 
^ould  be  corroet,  which  woold  of  coons  furnish  no  groond  for  a  civiL  soit.  60 
I  presume,  he  might  be  punislied  for  a  violation  of  law,  so  palpable  and  gros« 
as  to  leave  room  for  no  other  inference  but  that  it  was  wilful;  o^  pcrhajis  where 
it  was  the  effect  of  such  extreme  ignorance  as  to  render  it  criminal  for  him  fed 
lUve  nadcrtakon  the  exercise  of  the  office.  Under  predsoly  the  jome  ciicaQi* 
ftiances,  Tshoul^  snppose,  the  judges  of  the  wpericr  cooits  mig^t  be  punished  by 
hnpeachm<$nt:  and  so  far  superior  and  inferior  judicid  oflicers  appear  to  stand  on 
the  same  footing. 

It  strikes  one  at  first  view,  that  any  jucHcial  oflicer  mv^  he  rMponsiMe  to' 
{ifosecntion  or  private  suit,  for  ao  injvry  done  ip  a  matter  without  bis  jiiriadic- 
tion;  because  as  to  such  matter,  he  is  no  judicial  olTiccr  at  all.  It  is  tlie  mere  pri* 
%*ate  wrong  of  a  private  person.  Yet  numerous  decisions  have  settled  that 
judges  of  superior  courts  are  exempted  from  respon^bility  to  stiits  or  proseca* 
tloBS,  for  any  act  done  in  the  eierelw  of  their  oOcaal  finnctions.  And  for  this 
there  are  obvious  reasons,  independent  of  the  presumption,  that  trusts  so  impor- 
tant will  be  committed  to  men  of  talent  and  integrity:  which  might, in  oiic  point" 
of  Tiew,  seem  a  reason  for  subjecting  tiiem  to  greater  responsibility,  iftliey  arc 
found  deficient  in  those  qualifications.  Their  Juriadictioa,  thongh  not  strieliy 
9iiltmtlerf,isyet  not  defined,  as  inferior  Juri84ictloai  aie;  and  they  themselves 
must  necessarily  be  the  judges  of  its  extent.  To  make  them  liable,  therefore,  for 
exceeding  their  jurisdiction,  would  be  to  render  them  responsible  for  error  e>f 
jiidgmenL 

The  decision  of  one  of  thee^  jadgec>  that  the  «i^t^  peitained  to  hit  juris* 
diction,  would  be  of  as  muci)  authority  as  that  of  any  tribunal  before  which  i( 
euit  or  indictment  could  be  brought,  determining  the  contrary.  An  appellate 
notnrt  may  reverse  theb  judgment^  bat  not  control  them  in  the  exercise  of  theff 


COLUMBIA,  T^OVEMBER  TERSI,  1S23.    '     6i 

Kembeut,  Mds  Kelly. 
«r  Great  Britain  made  lor  their  protection.     Sucli  as  limita- 
tions to  the  suits;  provisions  that  they  must  he  previously  no- 
tified of  tlie  intention  of  the   parly   mtending   to   sue,    aucf 
declaring  that  without  such  notice  the  party  shall,  be  non-suit- 
ed; that  the  suit  may  be  brought  in  the  proper  county;  tliat  tliey 
may  tender  amends,  &c.  See  2  Selwijn,  923  to  923.  The  cases 
referred  to  by  defendant's  counsel  were,  1st.  the  case  of  Ben- 
tham,  2  Bay.  p.  L  Tliat  was  q  case  of  commitment  by  the  ma- 
gistrate for  a  cciitempt;  and  it  was  clear  he  had  such  .power, 
and  exer<:i3ed  it  properly.     The  next  was  the  case  of  Taies  vs. 
Lamping,  5  Johns.  Rep.  282,  wWch  can  have  no  application,  as  is 
was  the  case  of  a  judge  of  one  of  the  superior  courts,  the  Chan- 
cellor of  New  York.  But  I  shall  hereafter  refer  to  it,  as  support- 
ing tlie  general  positions  as  to  magistrates.     Tlie  third  was  the 
case  of  Williams  vs.  Spencer;  where  it  was  decided  that  a  con- 
stable who  broke  into  an  inner  room  to  arrest  the  plaintiff,  was 
Dot  answerable,  having  authority  to  do  so;  5  Johns.  Rep.  352: 
and  the   fourth,  Justice   Burdlne^s  case;  2  .N'ott  fy  M'  Cord^ 
168;  in  which  the  general  position  which  I  have  laid  down  is 
expressly  recognized.     Mr.  Justice  Richardson,  in  delivering 
die  opinion  says,  they,  tlie  justices  are  not  liable,  "miless  wil- 
fully wrong  or  negligent,  or  at  least  convicted  of  such  igno- 
rance OS  shews  a  depravity  in  undertalungto  give  an  opinion;" 

jwiidSetioD;  «•  tfavf  may  eootrol  ril  iiftilor  judtoial  oiBeam.  From  tht  nafara 
of  tiietr  ofllce5,*Uv»e£orc^  tbey  nuBt  oC  oguoe  be  exempted  isom  this  sort  of 
res{K>nsIbJlity. 

Yet  even  a  Judge  of  a  superior  court  may,  pcrliaps,  be  liable  to  a  suit  or  (^rose' 
cndoD)  in  Mme  casea  that  might  be  imagined;  wbcr«  be  had  commitfed  a  crime 
m  private  wf oag,  and  by  a  meft  evasion  eadearored  to  screeit  faimaelf  undet 
tl^  pretext  of  exeiTising  his  ofEcial  functions.  ^^If  the  court  of  Con^mon  Piuas/' 
says  Hawkins,  B.&  C.  ^.  S  6.  '^g^ve  judgment  on  an  appeal  of  death,  or  Jus- 
tites  of  the  peace  on  Mi  fudictment  of  high  treason,  and  award  execution,  both 
ilia  j«4ge  who  sentaBoas,  a^d  the  ofloer  who  exeeates,  may  be  gaiHy  of  lelimy} 
because  these  courts  having  no  more  jurisdiction. over  these  crimes  than  mera 
prh^ate  persons,  their  proccetliugs  thereon  arc  merely  void  and  without  any  foua- 
dMloa.**  *^veit  die  jqd|lf  who  condemns  a  man  cannot  execute  hfs  own  sen- 
teB0e."  Hate's  f .  C.48^  aiidif  ha  did  he  w^uldbe  gnUty  of  maMail  f^  I  sfc^ 
poso,  if  he  should  comnit  an  assanlt  and  battery  under  the  prata^ea  of  aalecut* 
mg  a  sentence  of  his  own,  be  would  be  liable  for  the  trespass.  See  3  Bac,  Ah. 
<>74.  TSt.  Murder  and  tfmnieide,  te;  Can  of  the  ManhdUed.  10  Co.  JUp.  76. 
See  alio  ttecM^  died  te  tie  iitft^ta  Fatn^f^  frer&«rf,9Mff  4^JirfWrf,  174. 
Bammvnd  vt.  BoweUt  I  Mad.  184^  Si  M^d,  fM.  Flff^th  Bmrker,  IS  ^. 
fl^  Sedgwick,  %  Rob.  Rep,  109. 
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Rembert,  ads.  Kellt. 
and  in  that  case,  the  question  determined  was  one  of  techiucal 
nicety,  and  on  which  the  judges  of  the  superior  court  diiTorcd. 
In  the  caMf  of  Yates  and  Lansing,  before  referred  to  for  anotlicr 
*  purpose.  Chief  Justice  Kent,  in  sUting  the  law  on  this  subject, 
points  to  the  distinction  between  inferior  and  superior  tribunals^ 
*<Where  ccnirts  of  special  and  limited  jurisdiction  exceed  their 
Ipowers,  the  whole  proceeding  is  coram  non  judicc,  and  all  con* 
cemed  in  such  void  proceedings  are  held  liable  in  trespass;"  and 
he  referred  to  the  ease  of  the  JIarsItelseaj  10  Co.  68:  and  Terrff 
Ds.  Huntingdon^  Hardres^  480.  In  subsequent  part  of  the  ojii- 
oion,  he  repeats  the  same  doctriuc;  ^inferior  courts  arc  only  pro- 
tected while  acting  within  their  jurisdiction:*'  and  the  reason  is  ob- 
vious: to  such  the  extent  of  jurisdiction  is  marked  out  and  defined. 
But  I  will  not  multiply  arguments  on  a  point  so  long  and  well 
setded  by  adjudged  cases.  By  the  statute  of  IB  Eliz.  e.  3.  s.  2. 
Two  inagistrates  are  required  to  sit  on  the  case  of  a  woman's 
refiisingp  to  filiate  her  bastard  child.  In  tho  case  of  Welier  vs. 
Toke,  9  East  364,  the  defendant  acted  alone  and  committed  the 
mother,  and  was  sued  in  an  action  of  trespass  and  false  impri* 
aonment;  and  a  nonsuitwas  ordered  on  the  ground  above,  of  a  want 
of  notice  of  such  intention  to  sue,  as  required  by  the  24  Crcd.  2y 
c  44;  whereby  he  was  prevented  from  tendering  amends. 

In  the  case  befove  ub,  however,  there  can  be  no  doubt;  for 
die  jury  have  determined  that  the  defendant  acted  maliciously* 
They  wcire  instmcted  not  to  find  vindictive  damages  beyond 
Ae  real  amotmt  of  what  the  defendant  had  sosteuned,  unless 
Aey  conduded  firom  the  testimony  that  the  defendant  had  been 
influenced  by  malicious  motives,  or  acted  corruptly,  and  they 
have  foond  damages  &r  beyond  the  tt|p  amount  of  the  injury 
SQBtained. 

But  on  die  grovnd  in  arrest  of  jutlgnient,  the  defendant 
most  succeed.     Mr.  Chitty  puts  thia  subject  in  a  clear  point  of 
view:  in  treating  of  actions  and  laying  down  rules  by  which  it 
aball  be  determined  whether  the  action  of  treqiass  ot  case  sha]|r 

be  broQgfat,  the  first  and  most  obvious  one  k,  Aat  where  Ae  m- 
^  jury  is  dhneet  and  immediate,  the  action  must  be  trespass.   It  is 

m  some  cases,  (sncb  as  the  collisioQ  of  ships,)  difficnh  |o  de* 
.,cide  when  the  act  is  to  be  considefed  as  dmct  and  iamediaiei 

!wt  iaa  case  like  the  p»esenttbei«  is  i»  di4kulQr|  fii^  ^ 


r 


I 
^ 
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Aiken,  ««.  Jones. 
vs  direct  aa  the  case  of  the  log  being  thrown  against  a  person^ 
as  contra-Klistuigiushedfrom  its  being  placed  in  the  road  and  one 
fidliog  over  it;     Trespass  must  be  laid  vi  fy  armi^fy  contra  par 
tern:    Bat  the  force  may  be  constructive.    All  illegal  acts  are. 
in  the  eye  of  the  law  forcible  and  against  the  peace*     Another 
important  consideration  is  the  sulgect  on  which  the  injury  ope- 
rates; whether -the  property,  the  person,  or  the  reputation.   la 
page  165,  treating  of  the  action  of  trespass,  he  says,  in  its  ap- 
plication to  personal  property,  it  is  to  be  considered  with  rd*er- 
e^.ce,  6rst,  to  the  nature  of  the  thing  xiHected^  second,  plamtiffTs 
fi^t  thereto;  thkd,  the  nature  of  the  ii:y  ury.  As  to  the  first  tres- 
pass lies  for  tslung  or  injuring  all  domiciled  and  tame  animals. 
Secondly,  the  property  must  be  in  plaintiff's  possession,  eidiev 
actual^r  constructive.  ^  Thirdly,  as  to  ihenature  of  tfa^  iigary,il 
*       may  be  either  by  an  unlawful  taking  of  the  property,  ot  by  lA* 
juring  at  while  in  the  possession  of  the  owner  or  bailee*    Thna- 
it  appears  Aat  where  the  act  complained  of  is  unlawful,  imme*, 
>  diate,  and  operates  op  the  personal  property,  tc^pass  is  ihe^ 

proper  action*  If  further  authprity  could  be  necessary^  it  wiB. 
be  foand  in  an  exanunation  of  the  cases  themselvei^  by  wivdi  it 
wiH  appear  diat  trespass  is  the  action  used:  and  of  the  statute  of 
43  Geo.  3  p.  141,  by  which  it  is  enacted,  that  in  certain  cases 
dierein  enumerated,  case  only  shall  be  brought.  2  Sdvyn^  92d. 
JokmoHf  Noiij  Richardsmt^  Justices,  coi;icurredv 


■ 

Davip  Aiken,  vs.  Mart  Jokes. 

TresjHUs  Quare  clausum  fregit,  plaintiff  was  in  possession  ^ 
a  tract  of  lani^  part  of  which  was  covered  by  an  older  grant; 
of  iku  part  drfendant  was  in  ponession.  Hdd  that  piamtijpa 
possession  eoM  not  he  construed  to  eseiond  to  the  land  covered  by 
the olier grant,  tkougkmMn  Ae  Unet  of  Msovm. 
The  opinion  ^  Ae  court  was  delivered  by  M-.  Justice  Colcoeky^ 
In  tfaisrase,  the  plaintiff  claimed  nnder  a  grant  which  cov- 
«red  the  possesion  of  the  defendant;  but  the  ik&ndants  pes* 
session  was  within  the  hnes  of  a  grant  older  than  diat  of  die 
plaintiff*  Jt  was  contended  by  plamtiff's  counsel,  that  a  pos- 
session  of  a  part  is  a  possession  of  the  whole;  and  that  as  the 
defendant's  pos^easion  was  withiq  plaintiff's  lines,  be  plaintiff 


n  -    SOUni-CAROLINA  OTATE  RfiPC^CtS, 

Love,  vs,  Dennis. 
oQght  to  recover.     To  this,  it  was  replied,  that  tinder  the  plea  '   ^ 

of  not  guilty,  the  plaintiff-  most  shew  a  trespass;  and  that  as 
defendant's  possession  was  under  an  older  grant  than  pkdntifl's,.  ^*^ 

the  plaintiff's  lines  must  be  bounded  by  sach  older  grant:  There-*  \ 

Ibre,  no  trespass  could  be  proved.  A  verdict  was  found  for  the 
defendant,  add  an  appeal  was  brought  up  on  the  g^tmd  of  misdi- 
i^tion  of  the  presiding  judge,  on  this  point;  and  also  on  other  ^ 

grounds,  which  are  not  considered  as  having  any  bearing  on 
(he  point  on  which  the  whole  case  turned.     Much  evidence  was  « 

gives  as  to  the  title  to  the  grant  on  which  defendant  lived;  but 
it  is  tmnecessary  to  take  notice  of  that.     The  only  point  for  de-*  < 

lennination  is,  whether  the  plaintiff's  possession  is  to  extend  to 
the  fines  of  bis  grant  whei*e  these  lines  conflict  M^th  an  oldcr^ 
grant.  It  is  conceded  that  a  possession  of  a  part  is  a  posses- 
si^B  of  Ihe  whole.  Bnt  what  is  the  wholef  How  far  shall  the 
lAamtiff's  grant  extend?  His  lines  must  be  bounded  by  those  of 
the  older  grant.  He  cannot  be  said  to  have  possession  of  any 
of  the  land  within  the  lines  of  the  defendant's  grant,  for  his  land 
A»es  not  extend  to  far,  and  possession  of  his  own  land  cannot 
be  coivrert^d  iifto  a  possession  of  another's  land. 

If  the  case  had  depended  upon  the  plea  of  liberura  tena- 
iElentum  alohe,  it  imght  have  been  odrerwise,  for  then  it  would 
bavebeen  a  question  who  had  the  best  title,  and  the  defendants 
possession  haiang  been  of  short  duration,  the  plaintiff  might 
have  recovered. 

The  motion  is  refused. — Bugery  Johnson^  J^Toti^  Richardson 
and  G&ntty  Justices,  concurred. 


Ja>I£S  &  MlTCU^UL  LoV£,   VS.   MaBM  I>fiKNI3. 

Wife  of  a  tenant  J  remaining  in  possessian  4^er  her  hltiband^ 

deaths  shall  not  be  permitted  to  set  up  a  title  against  the  kus* 
band's  landlord. 

Tenant  shall  not  bepermiitedj  by  taking  a  lease  from  a  third 
■fitson^  Ui  aidsuehdoneinsettingup  a  title  against  the  lanHord.* 

In  ftis  case  it  appeared  dittt  the  defendant,  was  the  wife  of 

die  ttnam  to  the  pMMiff,  and  the  pr^iding  judge  refused  to  per- 

BfHf  he»  1^  qiieeifion  Ae  title  o^  phdnfUf;  and  a  ver£et  Wal  ^v- 


« 
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LovCy  vs.  Deknxs, 
ground^  thai  the  mle  cannot  apply  to  die  wife  of  a  tenant;  that 
by  death,  the  cfMiaeodon  of  husband  and  wife  being  dissolved, 
fihe  mnsi  be  considered  as  a  stnmger  to  the  plaintllf. 

The  opinion  of  the  Com't  was  delivered  by  Mr.  Justice^ 
Colcock* 

It  is  a  nrntrersal  rnle  that  a  tenant  shall  not  be  permitted  to 
set  up  any^ob|ection  to  the  title  of  his  landlord:  and  this  is  not 
merely  a  technical  rule,  \)ut  oqo  founded  in  public  convenience 
andpoUej.     1.  Sdvyn^S^^. 

And  this  rule  applies  to  all  kinds  of  tenancy,  whether  for 
yaars,  at  will,  or  by  safferancc.  Now  the  defendant  in  this  case 
mnst  be  considered  as  a  tenant.  When  she  entered,  it  was  by 
virtue  of  the  lease  to  her  husband:  she  was  tlicn  by  law  identi* 
fied  with  him:  they  were  one.  If  the  term  was  unexpired  at  his 
deatli,  it  would  enure  to  the  benefit  of  the  estate  of  tlie  deceased. 
Btu  suppose  she  was  not  technically  a  tenant;  the  point  cannot 
be  disputed,  that  any  one  who  goes  into  po^scssion  by  permii^ 
>  aion  of  another,  whetlier  as  tenant  or  otlierwisc,  must  restore 

Kich  por.scssion:  and  this  results  from  the  principles  of  j^isticr^ 
as  well  as  the  rules  of  policy,  and  I  think  was  decided  in  the  cane 
of  Wilson  ads.  Weathtrshy.  (a)  TThcre  the  defendant,  who  ha4 
been  a  tenant,  went  out  of  the  possession  for  a  time  and  retamed  ^ 
again.  It  was  contended,  that  under  these  circumstances,  he 
ought  not  to  be  considered  as  a  tenant,  and  that  the  rule  could 
not  apply  to  hira.  But,  Mr,  Justice  Chcvcs^  who  delivered  tl]<* 
opinion  of  the  court,  observes,  <^that  the  ground  was  founded 
on  a  misconception  of  the  principle,  t\  hich  is  not  confined  to 
cases  of  tena&c^',  in  the  common  acceptation  of  the  termor 
These  cases  have  only  furnished  examples  of  tlie  applicaiion  of 
the  principle,  which  is,  that  wherever  a  defendant  has  entered 
into  possession  wider  the  plaintiiT,  he  shaU  not  be  permitted^ 
while  he  remains  in  possession,  to  dispute  the  plaintiff's  title.  Hb 
has  a  right  to  purchase  any  thle  he  pleases,  but  he  iii  bonnd, 
bona  fide,  to  give  up  possession  and  to  bring  fais  acticMi  to  try 
title/'  and  he  rcfera  to  6  Johnson,  34,  JacksQQi  ex.  dcrn*  St/i^ 
Ts«  Steward*  2.  JBmiMy,  47 1 ,  OaUowaj/  v».  Qgie.  Th^  same  ]io-  '^ 
AioD  iilaid  do«a  in  MHhwrd$)MpV&.BrougiicmtB^Aro$im(tA 
'*Cordj  417, 

'(a)  ftepartod  l|i#^»  \.  N«tt  ftq4  WCfirA,  373. 


72       ^SOUTH-CAROUNA  STATE  REPORTS, 

Croxton,  k  Co.  vs.  Addison.     Gains,  vs.  Downs. 

It  was  said  however,  fhat  the  defendaiit's  husband,  bad  taken 
a  lease  from  Green,  after  he  went  in  under  the  -plidntiff,  and 
tliat  slic  must  therefore  be  considered  as  holding  from  Oreen> 
But  diis  would  Y)e  permitting  her  to  commit  a  fraud  for  the  bene- 
fit of  another,  which  she  would  not  be  permitted  to  commit  for 
ber  own  benefit.  The  same  principle  which  prevents  her  from 
tetting  up  a  title  in  her  self^  will  prevent  ber  from  aiding  ano- 
ther in  doing  so. 

The  motion  is  dismissed.— ^Jite^er,  Johnsony  N'ott  and 
Bickardson^  Justices,  concunred. 


E.  Croxton  k  Co.  vs.  Thomas  Addiso^c. 
In  this  case  the  declaration  claimed  four  hundred  and  s6^ 
tren^-six  dollars  fifty-seven  and  three  quarter  ceut«,  and  the 
verdict  was  for  nme  hundred  and  one  dollars.  In  such  case, 
judgment  cannot  be  entered  up  for  tlie  yerdict,  and  a  venire 
£icias  de  novo  must  be  ordered,  unless  the  plauitiff  remit  the  ex- 
cess beyond  the  sum  claimed  in  tlie  declaration.  But  as  it  ap- 
peared tliat  the  defendant  liad  a  discount,  to  a  large  amount, 
which  be  was  obliged  to  withdraw  on  account  of  the  absence 
of  his  witness,  and  therefore  tlie  plaintifi*  could  not  with  safety 
enter  a  remittitur,  and  a  new  trial  was  ordered  with  leave  to  the 
IplaintifTto  amend  his  declaration,  and  to  the  defendant  to  plead 
liis  discount.  Mooney^  vs.  Welsh^  1  Con.^  Rep.  133;  Broum^ 
|5f .  al.  vs.  Gibson^  1  JSTott  fy  M  Cord^  326;  GivenSf  v«,  Parte^ 
9USj^  1  M'  Cordy  379. 


loNADAB  Gains,  vs.  Samuel  Downs, 

4$Dti(m  <m  the  case.  The  drfendani^  a  sheriffs  levied  an  topeeutim 
of  the  fiaint^ff  against  one  K.  on  property  which  he  left  in  JTV 
possession^  who  left  the  state  with  it  and  failed  to  produce  it  on 
the  day  of  sale.  It  was  shewn  in  defence^  that  there  were  m 
4efenaanfs  office,  executmis  against  K.  older  than  the  plain-* 
fiJTsy  which  wotddhave  taken  the  whole  of  the  proceeds,  if  the 
property  had  beensold.  Held  that  Ae plaim^ had ntsiaimed 
no  inftury,  and  wcu  not  entitled  to  recover. 

It  appeared  in  evidence  in  this  case,  that  the  plaintiff  had 

#<ecaiveK«d  %  Judgment  against  James  Kendrick,  on  which  he 
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bad  sued  out  execution,  whicli  was  placed  in  the  hands  of  thd 

defcnuaut,  who  was  then  sheriff  of*  Laurent's  district'.    He  levied 

on  a  wagon  and  three  horses,  but  suffered  them  still  to  remain 

in  i]\€  hands  of  Kendrick,  to  be  produced  when  he  should  re* 

quire  them.     Kendrick,  however,  instead  of  producing  them  on 

tlie  day  of  sale,  took  a  load  of  flour  and  went  off  to  Augusta^ 

and- never  returned.      The  defendant  alleged,  b.y  #ay_of  d^ 

fence,  and  actually  proved,  that  there  were  older  executions  in 

the  oiBce,  to  a  greater  amount  than  this  property  was  worth, 

which  would  have  takenr  the  proceeds,  if  the  property  had  been 

sold,  and  tliat  the  plaintiff,  therefore,  had  sustained  no  injury. 

The  testimony  was  left  to  the  jury,  with  instructions  from  the 
court,  that  if  they  were  of  opinion  that  the  older  executions 

would  have  swallowed  up  the  whole  of  the  property,  had  it  been 
sold,  so  that  there  would  have  been  nothing  left  for  the  plain- 
tiff, that  he  suffered  no  uijury  and  was  not  entitled  to  recover. 
The  jnry  appeared  to  be  of  that  opinion,  and  found  a  verdict 
for  the  defendant. 

A  motion  was  made  for  a  new  trial,  on  the  ground  of  mis- 
.    direction  of  the  court. 

The  opinion  of  the   Court  was  delivered  by  Mr.  Justice 

'  Nott. 

There  is  no  doubt  but  that  the  defendant  laid  himself  lia« 
ble  to  an  ^action,  by  his  misplaced  confidence  in  Kendridk^ 
whose  propcrtj^  he  had  taken  in  execution.  But  he  wad  only 
liable  to  them  who  were  injured  by  hifl  neglect.  Indeed,  it  can 
scarcely  be  called  neglect;  it  is  rather  a  legal  responsibility, 
^vhich  he  has  incurred  by  the  misconduct  of  an  agent,  who  had 
betrayed  his  confidence.  There  can  be  no  question,  but  that 
when  a  sheriff  takes  property  in  execution,  he  may  place  it  in  the 
hands  of  an  agent  to  keep,  subject  to  his  order.  And  if  he 
thinks  ^proper,  he  may  employ  the  party  himself  for  that  pur- 
pose. It  affords  him  an  opportunity  of  indulging  toward  an 
-  unfortunate  debtor  the  benevolent  feelings  of  which  those  cloth- 
ed with  a  little  authority,  are  too  often  unmindful.  It  saves  U^ 
thp  debto.  the  expense  which  he  might  otherwise  incur.  It  al- 
lows him  the  enjoyment  of  the  property,  until  the  time  shall 
arrive,  when  perhaps  he  will  have  none  to  enjoy;  and  it 
mav  even  afllprd  him  the  means  t>f  paying  tl>e  debt,  without  such 
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a  sacrifice.  The  sheriff  is,  however,  responsible  for  the  con- 
duct of  his  ag^ent;  but  he  is  not  answerable  to  every  man  in  the 
community,  it  is  only  those  who  have  been  injured  to  wliom  he 
is  amenable.  The  plaintiff  has  been  no  sufferer,  and  tlicreforc 
can  maintain  no  action. 

The  iQOtion  is  refused.     Colcock^  Riehartfson^  Johnsov, 
Can^i— Justices  concurred. 


BitENNAN  Sc  M'Creary,  vs.  Burrell  M^Lamobe. 

fTrit  of  attachment  issued  in  the  name  of  D.  Brennan.  Order 
by  the  courts  that  ^^Brennan  fy  JP  Creary^  plaintiffs  in  attach* 
Inent,"  have  leave  toJUe  their  declaration.  Declaration  fled 
in  the  names  of  Brennan  &  M^Crcary,  set  aside  for  the  irregu^ 
larity* 

1*  appeared  in  the  case,  that  a  domestic  attachment  had 
been  issued,  at  tlie  instance  of  Danniel  Brennan,  against  the  ef* 
fects  of  Burrell  M^Lamore.  At  tlie  spring  term,  1S23,  a  mo- 
tion was  made,  on  the  pait  of  tlie  defendant,  to  have  that  at- 
tachment set  aside,  on  account  of  some  irregularity,  and  the 
property  attached,  delivered  up  to  the  defendant.  That  motion 
was  overraled. 

An  order  was  then  obtained,  that  the  plaintiff  have  leave 
to  file  his  declaration.  The  order  was  drawn  up  in  the  name  of 
Brennan  and  JbP  Creary^  and  not  in  the  name  of  Daniel  Brennan  f 
and  entered  in  the  minutes  of  the  court  in  that  form.  A  decla- 
ration was  accordingly  filed,  in  the  name  of  Bremian  and 
M^Creary,  against  Burrell  M'Lamore.  At  a  special  court,  held 
in  July  following,  a  motion  was  made  to  set  aside  that  declara* 
tion  for  uregnlarity;  which  was  granted: 

And  this  was  a  motion  to  reverse  that  decision,  on  tliese 
{pronnds: 

1st.  Because  the  proceedings  were  regular,  and  oiight  ta 
have  been  supported. 

2d.  Because  the  court  refused  to  permit  the  plaintiff  t# 
amend  the  declaration,  by  substituting  die  names  of  Brennaa 
and  M<Crearyi  in  the  place  of  Daniel  Brennan. 

3d.  Because  the  order  of  the  preceding  court  authorised 


COLUMBU,  NOVEMBER  TERM,  1823.         Tff 

Brennan  Sz  M'Creart,  vs.  M«Lemore. 
the  plaintifF  to  file  a  declaration  in  tlie  name  of  Brennan  and 
3I'Creary. 

The  opimon  of  the  Court  was  delivered  by  Mr.  Justice 
J^ott. 

There  is  no  rule  of  practice  better  established  than  that 
the  declaration  and  all  the  subsequent  proceedings  stnst  be  car« 
ried  oa  in  the  name  of  tlie  ori^al  parties  to  tlie  suit.  Indeed 
the  declaration  is  defined  to  be  ^<au  exemplification  or  exposi- 
tion of  the  original  writ,  on  which  it  is  founded."  The  plain- 
tiff might  as  well  have  filed  hb  declaration  in  the  name  of  any 
odier  person,  as  in  ^e  name  of  Brennan  and  M^Creary.  It 
does  not  even  appear  that  the  person  who  constituted  one  of  th« 
firm  of  Brennan  and  M*Creary,  was  the  same  Daniel  Brennan, 
who  sued  out  the  original  writ;  and  if  it  did,  it  would  not  have 
cured  the  irregularity. 

The  court  did  not  refuse  to  let  the  party  amend  his  decla- 
ration, so  ais  to  make  it  conformable  to  the  original  writ.  But 
the  amendment  proposed,  was,  to  permit  him  to  carry  on  the 
proceedings,  in  the  form  in  which  they  then  presented.  But 
that  would  not  have  been  an  amendment;  it  would  have  been  a 
substitution  of  new  parties  and  new  proceedings* 

With  regard  to  the  tliird  ground,  it  did  appear  on  the  min- 
utes of  the  court,  that  "Brennan  and  M'Creary,"  had-leave  to 
file  a  declaration.  But  Daniel  Brennan  could  derive  no  bene- 
fit from,  diat  order.  In  fact,  no  such  order  was  ever  made. 
The  plaintiiT  in  attachment,  had  leave  to  file  his  declaration. 
But  that  was  only  an  authority  to  go  on  with  the  proceedings 
which  he  had  commenced,  and  not  to  substitute  ojthers  in  their 
stead.  A  judge  on  the  circuit,  in  the  Iiurry  of  business,  seldom 
aUends  to  the  phraseology  of  every  formal  order:  and  it  would 
be  a  lamentable  defect  in  our  system  of  jurisprudence,  if  one 
could  not  be  arrested,  which  had  been  entered  by  mistake. 

Much  less  would  the  court  sanctify  an  error,  by  givinjj 
effect  to  one,  contrary  to  its  legal  import. 

The  motion  is  refused.— Hii^cr,  JoAjwon,  ddcock  and 
RichxTdsw^  Justices,  concurred. 
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Office  copy  of  a  deed  to  iJ.  C.  under  whom  plaintiffs  claimed^  ci^ 
ecuted  in  1768,  and  soon  after  recorded,  was  properly  admit* 
ted  in  evidence,  upon  proof  that  search  had  been  made  among 
the  papers  of  R.  C.  and  in  the  office  where  the  deed  toas  re^ 
corded;  and  that  it.  C  and  those  claiming  under  him,  Iiad 
been  in  possession  of  the  land  conveyed  ever  since. 

Testator,  by  his  xoill,  gives  land  to  his  son  *'  and  his  heirs 
forever. ^^  A  tract  of  land  to  his  daughter  "  and  her  heirs 
forever, ^^  'And  the  voill  goes  on  to  give  to  the  son  and  dairgh- 
ier^  jointly,  and  their  heirs,  four  slaves;  ^^thc  said  negroes  not 
to  be  diffid^  tUl  the  said  W.  Jf ."  (the  son)  *'  arrives  to  tlie 
age  of  twenty^ne  years.  If  either  of  tltc  said*'*  (son  or  daugh<^ 
ter)  ^^  shall  decease  before  the  age  of  twenty  one  or  muniagCj, 
leaving  no  heir  lawfully  begotten,  the  moiety  of  the  deceased 
shaU  revert  to  the  survivor;  if  both  shall  decease,  leaving  no  heir 
as  above  mentioned,  then  the  sajcl  property  shall  revert  to  my 
fatlier^  Held  that  the  limitations  related  only  to  the  slaves, 
A  tract  of  land  was  granted  to  the  father  of  testator* s  far^ 
mer  wife,  in  1794;  which  testator  acquired  by  his  marriagi^ 
Testator  afterwards  purchased  a  tract  of  land,  held  by  an  older 
grant,  which  was  said  to  cover  part  of  the  same  land,  lie 
devised  to  his  daughter,  T,  <<  ttoo  hundred  and  sixty-one 
acres**  "  beingland  given  to  him  with  his  former  wife,'*  More 
than  261  acres  was  induded  in  the  tract  which  testator  acquire 
ed,  by  lUs  wife,  independently  of  what  was  covered  by  the  older 
grant.  Held  tliat  T,  took  no  part  of  the  land  which  icas  with- 
in the  older  grant. 

This  was  au  action  of  trespass,  to  try  titles  to  a  tract  of 
land,  claimed  by  the  ^ife  of  the  plaintiff,  as  heiress  to  hcrtAvo 
children,  William  M.  M'Donald  and  Charlotle  E.  McDonald, 
devisee  of  William  M'Donald  jun.  deceased,  The  defendant 
claimed  in  right  of  his  wife,  formerly  Tliiraa  M'Donald,  daugh- 
ter of  the  same  Wm.  M'Donald,  jun.  by  a  former  wife,  and  de- 
visee under  the  same  will. 

The* plaintiff  produced  a  grant  to  James  Wahab,  for  two 
hundred  and  fifty  acres,  dated  March  1755.  He  next  produc* 
ed  the  office  copy  of  a  deed  from  the  grantee  to  Robert  Craw- 
ford, dated  May  17€8.  An  objection  was  made  to  the  admis- 
sion of  the  copy  in  evidence,  until  the  existence  and  loss  of  tjie 
original  should  be  proved.  The  plaintiff  proved  that  search 
had  been  made  among  the  papers  of  Robert  Crawford;  and  m 
the  office  where  the  detd  appeared  to  have  been  recorded  short- 
«y  after  its  execotia&« 
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It  was  also  stated  that  the  plaintiff  held  a  deed  from  Ro- 
bert Crawford  to  Wm.  M'Donald,  under  whom  they  claimed^ 
"by  virtue  of  which  he  had  gone^nto  possession,  which  posses- 
sion had  been  continued  by  him,  and  those  holding  under  him, 
up  to.  the  present  day.    The  court  permitted  the  copy  to.be  read^ 

The  plaintiffs  then  gave  in  evidence  the  deed  from  Robert 
Crawford  to  Wm.  M'Donald,  jun.  and  lastly,  the  will  of  Wm, 
McDonald,  jun.  by  which  he  had  devised  tlie  lan^  in  question  to 
Charlotte  E.  M'Donald.  It  was  admitted  that  Wm.  M.  M«Don- 
aid  and  Charlotte  E.  McDonald,  were  both  dead,  and  tliat 
plaindff 's  wife  was  their  heiress  at  law.  But  it  was  contended 
that  the  land  was  limited  over,  upon  the  death  of  the  devisees, 
!o  Middleton  M-Donald,  sen.  and  therefore  plaintiff's  wife  could 
not  inherit.  Her  right  depended,  therefore,  upon  the  construc- 
tion of  that  will.  The  clauses  of  the  will  in  question,  were  in 
tlie  following  words,  "  I  give  and  bequeath  to  my  son,  William 
I  M.  M'Donald,  four  scvei'al  tracts  of  land  (describing  them)  to 

f  him  and  hk  heirs  forever.     Item,  I  give  and  bequeath  to  my 

daughter,  Charlotte  E.  McDonald,  all  the  remainder  of  my  land^^ 
of  which  I  gave  ray  daughter  Thirza  McDonald  two  hundred 
and  sixty-one  acres,  it  being  the  lower  part  of  said  lands,  to 
her  and  her  heirs  forever.  Item,  I  give  to  my  two  last  mention- 
ed children,  William  M'Donald  and  Charlotte  E.  McDonald,  the 
following  fdur  negroes,  Tiiff,  Dinah,  Fan  and  Sam,  sou  of  Fan,, 
to  them  and  their  heirs  forever.  The  said  negroes  not  to  be  di- 
vided, till  the  said  William  M.  M'Donald,  arrives  to  the  age  of 
twenty-one  years.  If  either  of  the  said  Wm.  M.  McDonald  and 
Charlotte  E.  M'Donald,  decease  before  the  age  of  twenty-one 
years  or  marriage,  leaving  no  heir  lawfully  begotten,  the  moiety 
ef  the  deceased  shall  revert  to  the  sutvivor.  If  both  shall  de- 
cease, leaving  no  heir,  as  above  mentioned,  then  the  ^aid  pro- 
.  perty  shall  revert  to  my  father,  Middleton  M'Donald,  senV.  aiid 
his  heiw  forever."  The  legatees  both  died  before  the  age  of  21 
or  marriage.  The  presiding  judge  held  that  the  limitation  ex- 
F  tended  only  to  the  negroes  mentioned  in  the  "JYill  and  not  to  the 

land. 

Defendant's  wife,  claimed  under  a  clause  of  the  same  Will, 
which  was  in  the  following  words:  "I  give  to  my  daughter 

Thina  McDonald;  two  hundred  md  sSjit^r-one  acres  of  Im^  to 
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be  taken  <Sff  of  the  upper  end  of  the  plantation  or  tract 
of  land,  whc^te  I  formerly  lived,  being  land  given  to  me 
in  marriage,  with  my  former  wife,  &c."  A  part  of  the 
land  so  devised,  wa3  contained  in  a  grant  to  Wm.  M'Donald, 
sen'r.  the  father  of  testator's  wife,  dated  in  tlieyear  1794.  The 
defendant  admitted  that  he  was  in  possession  of  a  part  bf  the 
land  claimed  by  tlie  plaintiff;  but  he  contended  that  it  was  cover- 
lid by  the  grant  of  1794,  to  William  M*Donald,  sen'r.  and 
therefore  part  of  tlie  land  which  the  testator  acquired  by  his 
wife;  and  that  as  the  testator  had  given  to  defendant's  wife,  all 
the  land  whicli  he  had  acquired  by  her  mother,  and  left  to 
Charlotte,  mider  whom  plaintiffs  claimed,  the  remainder  of  his 
lands  only,  the  defendaiit  was  entitled  to  hold  to  the  extent  of 
his  grant,  although  the  plaintiff  held  under  an  older  grant.  The 
presiding  judge,  instructed  die  jury  that  it  was  not  material  to 
enquire  whether  any  part  of  the  Juuiar  grant,  under  wiiich  de- 
fendants claimed,  was  located  within  plaindffs  lines  or  not;  for 
in  any  event,  tlie  plaintiffs  title  under  the  elder  grant  must 
prevail. 

Tlie  jury  found  a  verdict  for  the  plaintiff. 

This  was  a  motion  for  a  non  suit,  on  the  ground  that  the 
copy  deed  from  Wohab  to  Robert  Crawford,  ought  not  to  have 
)>een  admitted  in  evidence. 

And  for  a  new  trial,  on  tlie  grounds; 

1st.  Because  the  court  charged  tlie  jury,  that  the  clause 
of  limitadon  in  the  will,  did  not  extend  to  die  land. 

2d.  Because  the  court  charged  the  jury  that  it  was  not  ma- 
terial where  the  defendants  land  should  be  located,  as  the  elder 
title  must  prevail. 

The  Ojpijtion  of  the  Court  was  delivered  by  Mr.  Justice 

JSTott. 

Tliat  the  copy  of  a  deed  ought  not  to  be  read  in  evidence, 
until  the  existence  and  loss  of  the  original  have  been  establish- 
ed, has  not  been  left  to  be  settled  at  this  late  day.  But  I  do  not 
know  that  it  has  yet  been  determined,  and  perhaps  it  cannot  be 
by  any  definite  rules,  what  shall  in  all  cases  l>e  sufficient  evi- 
dence of  those  facts  to  let  ki  the  secondary  evidence.  They 
may  be  proved  by  positive  testimony,  or  inferred  from  circum- 
stances.   In  the  present  case,  more  thw  half  a  century  had 
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passed  away  since  the  deed  had  been  executed  and  recorded: 
All  the  parties  and  witnesses  were  dead.  Tlie  testator  and  those 
claiming  under  him  had  been  in  possession  about  twenty-five 
years.  *  The  fact  of  Hie  deed  having  been  recorded  immediate* 
ly  after  its  execution,  repelled  every  idea  of  fraud.  Under  suc^i 
circumstances,  die  cause  ought  to  have  gone  to  the  jury,  who 
might,  and  I  think  ought,  to  have  presumed  a  conveyance,  even 
though  no  copy  had  been  produced. 

•^  The  motion  for  a  non  suit  cannot  prevail. 

The  first  ground  for  a  new  trial  depends  upon  tlie  con- 
struction of  the  will  of  Wm  M'Donald,  jr. 

The  testator  maizes  a  specific  devise  of  land  to  his  son, 
Wm.  M.  M'Donald,  in  fee-simple,  without  any  condition  or  li- 
mitation. He  then  makes  a  specific  devise  of  other  lands  to  h]$ 
daughter,  C.  E.  M'Donald.  He  dien  gives  them  certain  negroes, 
jointly,  witli  cross  remainders  over  to  the  survivor* 

His  words  .are,  "if  eitlier  of  the  said  JVni.  M.  McDonald 

'^  and  Charlotte  E.  M'Donald,  should  decease,  before  the  age  of 

twenty-one  years,  fee.  the  moiety  of  the  deceased,  shall  revxit 
to  the  survivor."  Now,  what  is  meant  here  by  the  moiety.''  why 
most  unquestionably,  a  moiety  of  the  property  which  was  given 

:  to  them  jointly;  which  was  the  negroes  only.     They  did  not 

i        ■     hold  the  land  in  moities,  but  each  held  by  a  s|)ecific  devise.  '  If 
he  meant  the  land,  tlieu  he  devised  a  moiety  belonging  to  eacli, 

!  and  left  the  other  moiety  undisposed  of  in  the  limitation  clause, . 

which  would  \^e  inconsistent  with  all  the  odier  pro\isions  of  the 

-^  will.     He  then  goes  on  to  say,  "if  botli  shall  decease,  fee.  dieu 

the  said  property  shall  revert  to  my  fadier,  fee."  The  question 
may  then  be  asked,  what  said  property  shall  revert?     The  an- 

I  swer  is  very  plab:  The  same  property  wh.ich  was  before  limited 

r  to  the  survivor,  in  case  they  should  bctli  die  before  the  age  of 

twMity-one  or  marriage,  and  no  other. 

The  second  ground  for  a  new  trial,  does  not  appear  to  me 

i  lo  present  a  greater  difficulty  than  the  iirst. 

The  testator  devises  "to  his  daughter,  Tlnna  M'Donald,. 
two  hundred  and  sixty-one  acres  of  land,  to  be  taken  off  of  the 
.  upper  end  of  his  plantation,  bein^^  land  g^A'en  to  him  with  his 
fermer  wife," 
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Now  the  devisee  is  either  entitled  to  two  hundred  and 
sixty-onc  acres,  without  regard  to  the  quantity  received  by 
him  with  his  former  wife,  or  she  is  entitled  to  all  that  he 
did  receive  by  his  former  wife,  be  the  same  more  or  less.  If  tlie 
former  be  the  correct  coastructi'on,  she  has  received,  without  in- 
terfering with  tlie  claiih  of  the  plaintiff,  upwards  of  one  hun- 
dred acres  more  than  is  devised  to  her.  If  the  latter,  then  we 
must  enquire  how  much  he  did  receive  with  his  wife.  It  will 
be  observed,  that  when  tlie  testator  received  tliis  land  by  his 
wife,  the  land  claimed  by  the  plaintifl's  belonged  to  Robert  Craw- 
ford: He  therefore  received  by  his  wife,  that  part  only,  wliich 
was  within  the  Wahab  grant. 

For  as  die  grant  to  Wm.  McDonald,  was  of  a  much  more 
recent  date,  than  that  to  Wahab,  it  was  void  as  to  all  tliat  part 
which  feU  within  it;  if  indeed  any  part  did  fall  within  it,  which 
was  very  doubtful;  and  he  could  derive  no  title  from  his  wife 
to  land  to  which  she  had  no  title  herself.  It  is  true,  he  after- 
wards purchased  from  Crawford,  still  it  was  not  acquired  by  his 
vnfe^  and  therefore  not  embraced  in  the  devise  to  her  daughter. 

The  motion  therefore  must  be  refiiscd. — JVott^  linger ^ 
Jolmsojij  Richardson  and  Ganit,  Justices,  concurred: 


B.  Wiggins,  vs.  D.  H.  Hunter. 

J^ctionfar  the  breach  of  warranty  of  the  soundness  of  a  horse ^ 
for  the  purchase  money  of  which  a  negotiable  note  had  been 
given.  Held  that  the  action  might  be  maintainedy  though  the 
note  had  not  been  paid. 

This  was  an  action  for  a  breach  of  warranty  of  the  soimd« 
ness  of  a  horse.  It  appeared  that  the  plalntifT  had  given  a  ne* 
gotiable  note  for  the  purchase  money,  wliich  had  not  beenpaid^ 
and  which  still  remained  in  the  hands  of  the  original  payee. 
The  presiding  judge  held,  that  the  action  could  not  be  main- 
tained, as  the  plaintiff  had  not  paid  tlie  money.  The  plaintiff, 
therefore,  suffered  a  nonsuit,  with  leave  to  move  this  court  to 
set  it  aside. 

A  motion  was  now  made  for  that  purpose. 

The  opinion  of  the  Court  was  delivered  by  Mr.  Justi^ 
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Brown,  vs.  Fausset. 

If  this  had  been  an  aciion  for  money  had  and.  receivedi 
perhaps  it  could  not  have  been  maintained,  because  no  money 
had  been  paid.  But  the  question  was,  whether  there  had  been 
a  breach  of  warranty,  if  so  the  right  of  action  had  accrued.  If 
the  liorsc  was  unsound,  the  warranty  was  broken.  Whether  the 
money  was  paid  or  not  Wtis  perfectly  immaterial,  so  far  as  re* 
garded  the  right  t>f  action.  The  warranty  on  the  one  hand,  and 
the  promise  to  pay  the  money  on  the  other,  were  mutual  and  inde- 
pendent contracts,  founded  on  the  consideration  of  mutual  pro- 
mises. 

At  common  law,  each  party  must  have  brought  his  action* 
It  IS  only  by  an  act  of  the  Legislature  that  one  could  have  been 
set  off  against  the  other.  But  the  right  to  bring  mutual  ac- 
tions is  not  taken  away.  How  far  the  circumstance  of  the  mo« 
ncy  not  having  been  paid  might  have  gone  to  mitigate  the  da- 
mages, it  is  not  now  necessary  to  inquire.  But  I  doubt  very 
much  whether  it  could  ever  have  had  that  effect:  For  the  plain- 
tiff had  given  a  negotiable  note,  which  might  at  any  time  have 
been  transferred  to  other  hands,  and  might,  therefore,  be  regard-* 
cd  as  an  actual  payment.  It  is  not  necessary,  however,  bow  ta 
determine  thai  question.    I  think  the  plaintiff  was  entitled  to  his 

action. 

The  motion,  therefore,  must  be  granted. — Huger^  Johnr 
sofif  Coltockj  and  Itichardson^  Justices,  concurred. 


Vincent  Brown,  vs.  John  Fausset,  and  others. 

defendant  applies  to  plaintiffs  to  borrow  monef,  who  has  none^ 

Out  offers  him  a  note  for  seven  hundred  dottarsj  on  a  third  per^ 

son,  whom  he  understood  to  have  cotton  ready  to  pay  it.     Plain- 

tUt  accepts  it,  and  gives  his  own  note  for  seven  hundred  and 

seventy  dollars,  payable  at  the  end  of  a  year:     Held  Usury* 

It  a{q)eared  in  evidence,  that  John  Fausset,  who  was  the 

principal  in  the  bill,  being  about  to  enter  into  business,  applied 

to  the  plaintiff  to  borrow  money.     He  had  no  money  to  lend, 

bothavuig  a  note  on  Biggins  Mobley,  for  seven  hundred  dol- 

lars,  and  understanding  that  Mobley,  had  cotton  enough  to  pay 

it,  be  offered  to  transfer  to  the  defendant  that  note,  and  to  take 

bis  no^e,  with  sec^ity  li>r  the  same  aw^unt,  payable  we  ye» 
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after  date,  upon  condition  he  would  pay  him  ten  per  cent  for 
the  indulgence.  The  terras  were  accepted,  and  the  note  or  biH 
in  question  was  executed  for  seven  hundred  and  severity  dollars. 
The  seventy  dollars  being  added  by  way  of  interest  for  the  for- 
bearance  of  one  year. 

Th€  jury,  under  the  charge  of  the  court,  found  a  verdict 

for  the  defendant. 

This  was  a  motion  for  a  new  trial,  on  the  ground,  tliat  the 
e\-idence  did  not  support  the  plea. 

The  opinion  of  the  court  was  delivered  by  Mr.  Justice 

NoiL 

It  ha'i  been  laid  do^vn  in  the  course  of  the  argimlent  as  a 
settled  principle,  that  it  is  not  usurious  to  purchase  a  note  a<  a 
discount,  if  done  in  the  ordinary  course  of  business.  So  on 
the  other  hand  a  person  may  give  a  premium  for  one,  without 
incurring  the  penalty  against  usury.  Tlius  for  instance  to  give 
the  depreciated  bills  of  a  bank  in  bad  credit  for  those  of  one  in' 
good  credit,  at  the  rate  even  of  two  for  one,  would  not  be  un- 
lawfnl.  Neither  would  a  similar  exchange  of  the  paper  of  two 
individuals.  These  positions  I  take  to  be  unquestionable,  and 
so  the  jury  were  instructed  in  this  case.  But  it  is  impossible  not 
to  see  that  tliis  is  not  a  case  of  fliat  description:  The  plaintiff 
transferred  a  note  to  the  defendant  for  seven  hundred  dollars, 
payable  by  a  man,  who  it  was  known  had  cotton  ready  to  give 
in  payment  of  it.  In  return  he  received  a  note  payable  one  year 
after  date,  on  which  it  was  expressly  stipulated  that  he  should 
receive  ten  per  cent  for  that  year's  indulgence.  It  was  tliere- 
fore  precisely  the  same  as  if  he  had  sold  him  so  much  cotton 
on  a  credit  of  one  year,  receiving  interest  at  the  rate  of  ten  per  cent. 

Suppose  the  plaintiff  had  given  the  defendant  a  bank  check 
for  seven  hundred  dollars  in  exchange  for  his  note,  for  seven 
hundred  ai.d  seventy;  or  had  given  him  an  order  on  any  indi- 
vidual, for  so  much  money,  or  for  goods  to  that  amount.  It 
would  have  been  an  exchange  of  one  species  of  paper  for  ano- 
ther; yet  I  apprehend  that  there  can  be  no  doubt  but  that  it 
would  have  been  usury.  And  what  was  the  transfer  of  Mob- 
ley's  note,  but  an  order  to  pay  so  much  money.  In  all  cases 
of  this  description,  it  must  be  a  question  whether  it  was  a  boD9 
$de  purchase,  or  a  mere  shift  to  evade  the  act. 
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Farrand,  vs,  Bouchell. 

And  Uiat  was  a  qnestion  for  the  jury  to  determine.  The 
testimoay  to  be  sure,  was  so  clear  that  there  was  little  room  left 
for  the  exercise  of  their  discretion.  The  court  therefore  ran  no 
risk  in  telling  the  jury  that  they  ought  to  &id  for  the  defendant: 
For  when  the  facts  are  clearly  proved,  the  conclusion  is  a  mat* 
ter  of  law  for  the  determiuation  of  the  court.  The  court  i^ 
satisfied  with  the  verdict  and  the  motion  is  therefore  refused, 

Johnson  J  Colcock  Si  Richardson^  Justices,  concurred* 


D.  R.  FaRRAKT>,  VS,  J.  C.  BOUCHELL. 

Where  defendant  submitted  the  usual  affidavit  for  a  continuanct^ 
on  accounfofthe  absence  of  witnesses.^  hisdaughiers^  and  plain- 
tiff offered  to  admit  as  their  testimony^  whatever  defendant 
ivotdd  state  that  they  would  prove;  thecourt  presuming  that  plain" 
iiffmnst  know  whap  his  daughters  would  prove^  ordered  on  the 
pasefor  trial:  and  new  trial  for  this  cause  rcfxised. 

I  Motion  for  continuance  being  generally  a  matter  of  discre*^ 

f  tiony  depending  on  its  peculiar  circumstances,  can  seldom  be 

[  the  ground  of  a  new  trial. 

Interest  is  not  allowed  on  a  demand  for  work  or  labor  done^ 
goods  sold,  or  any  other  account  not  iiquidated  in  uniting ,  even 
though  the  money  be  payable  at  a  day  certain. 

In  no  ease  wiiere  the  action  of  assumpsit  is  for  loork  and  la-* 
bor,  fyc.  where  the  nature  of  the  contract  furnishes  the  stand-- 
ard  of  assessment  J  can  the  jury  allow  arbitrary  damage*. 

It  appearing  in  evidence  tliat  the  defendant  being  about 
to  build  a  house  and  the  necessary  out-buildlngs^  wrote  to  his 
friend  in  New  York  to  procure  him  a  good  mechanic  to  under* 
take  the  work.  The  plaintiff  agreed  to  undertake,  provided  hf 
could  be  made  sure*  of  a  job  which  would  justify  him  in  going 
such  a  distance  from  home,  and  subjecting  himself  to  suck 
mconveniences  as  he  must  necessarily  incur  by  such  an  under- 
taking. 

The  defendant  then  sent  on  a  description  of  the  dwelling- 
house  and  other  buildings  which  he  wished  to  have  erected. 
The  plaintiff  agreed  to  undertake  the  work,  and  to  bt'mg  with 
hhn  two  apprentices,  upon  the  condition  that  the  defendant 
would  pay  bim  three  dollars  per  day,  (his  wages  to  commence 
from  the  time  be  left  home,)  pay  his  expenses  wit,  and  find  bias 
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daring  the  time  he  should  be  engaged  in  the  work.  Tliese  terms 
were  acceded  to  on  the  part  of  t]xe  defendant*  The  plaintiff 
commenced  the  wprk  and  proceeded  with  it  until  some  of  the 
out-buildings  were  completed  and  the  dweliing-house  nearly 
finished.  Some  difference  then  took  place  between  them,  and 
the  plamtiff  left  liis  employment.  The  defendant  consented  to 
^spense  with  his  further  services,  provided  he  woald  finish  the 
dwelling-bouse.  The  plaintiff  alleged  that  the  materials  were 
not  fiirnishcd;  and  it  was  very  clearly  proved  tliat  all  the  ma- 
terials were  not  provided;  but  whether  there  were  enough  to 
enable  him  fo  go  on  with  the  work  until  the  others  were  pro- 
Tided,  did  not  very  satisfactorily  appear.  > 

In  addition  to  the  demand  for  labor,  pursuant  to  tlie  terms 
of  the  original  contract,  there  were  some  other  small  items  for 
noney  lent,  extra  work,  &c. 

The  defendant  set  up  a  discount  for  a  medical  bill  and  at- 
tendance on  the  plaintiff  and  his  apprentices  white  sick,  and 
some  other  services  rendered  him,  and  sons  small  articles  de- 
Kvered  in  payment.  It  was  also  contended  that  the  work  was 
not  well  done,  and  that  the  plaintiff  had  forfeited  his  claim  by 
abandoning  his  work  before  it  was  finished;  or,  at  least,  if  the 
plaintiff  had  not  forfeited  his  'whole  claim,  tlie  tiefendant  was 
entitled  to  a  deduction  for  the  damages  which  he  had  sustained 
by  such  breach  of  contract.  When  the  cause  was  called  for  " 
trial,  the  defendant  moved  to  postpone  it,  on  account  of  the 
absence  of  two  of  his  daughters,  whd  it  was  alleged,  were  ma- 
terial witnesses,  and  were  necessarily  absent.  Tlie  plaintiff, 
however,  agreed,  that  if  the  defendant  would  stacte  upon  oath 
what  he  eiqpected  these  witnesses  to  prove,  he  would  adnut  that 
they  would  swear  to  the  fac^  so  stated,  and  that  it  should  have 
the  same  effect  a$  if  die  witnesses  themselves  deposed  to  the 
same  in  court. 

The  cause  was  then  ordered  on  for  trial.     On  the  part  of . 
the  plaintiff  it  was  contended,  that  he  was  not  only  entitled  to 
recover  the  amount  of  his  demand  for  work  and  labor  performed, 
but  that  he  was  also  entitled  to  interest  upon  it,  and  damages  for 
his  expenses  in  attending  court,  for  delay,  h>ss  of  time,  &c. 

The  court  uistructed  the  jury,  that  the  plaintiff  was  enti- 
ced to  recover  according  to  the  Qrigmal  tanas  of  the  conttwt, 
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Ferrand,  W.  BotrCHELL. 
^at  that  neither  interest  nor  damages  had  ever  been  allowed  in. 
Ais  state  on  demands  of  this  sort.  But  that  if  they  were  of 
opinioti  die  plaintiff  had  abandoned  the  work  without  any  just 
cause,  and  that  the  defendant  had  been  injured  thereby,  they 
Blight  deduct  from  the  vaJne  of  the  work  the  amount  of  dam- 
ages which  they  supposed  he  had  sustained.  The  other  items, 
both  on  Ae  part  of  the  plainfiff  and  defendant,  were  left  to  die 
coBsideralion  of  the  jury.  - 

The  jury  found  a  verdict  for  the  plaintiff  for  one  thousttsd 
itghi  hundred  and  finiy-one  dollars  fifty-four  cents.  ($1841  54.) 

From  the  several  items  of  which  tlie  plaintiff's  demand 
was  composed,  it  was  apparent  tliat  the  jury  allowed  the  whofe 
denmnd,  except  the  interest;  and  that  they  allowed  4^357  by 
way  of  damages. 

A  modon  was  now  made  for  a  new  trial,  on  the  foBowinig 
groundsi 

1.  Becanse  the  defendant  was  ruled  le  trial,  contrary  l» 
die  Fules  and  practice  in  the  continuance  of  causes. 

2.  Because  the  jury  allowed  damages,  contn^y  to  the  tB* 
tablished  principles  of  law. 

3.  Because  many  items  of  the  defehdant's  ifisconnt  were 
fallowed,  to  which  he  was  entitled. 

4.  Because  the  verdict  was  contrary  to  law  and  evidence. 
The  opinion  of  the  ISourt  was  delivered  by  Mr.  Jushce 

JVbit. 

The  various  shifts  to  which  a. party  will  frequently  resort 
to  effect  the  postponement  of  a  cstee;  the  perseverance  with 
whi<^  one  will-press  for  a  trial  when  he  finds  his  antagonist  un- 
prepared; the  zeal  with  which .  die  counsel  enter  int6  the  feel* 
ings  of  their  clients,  and  the  difficulty  of  getting  at  the  truth 
when  each-  party  n  determined  to  take  al}  advantages  of  the 
other,  which  circumstances  may  throw  in  his  wajr;  all  combine 
to  render  a  question  of  postpcyaement  one  of  the  most  difficult 
and  embarrassing  that  we  meet  with  in  the  administration  of 
justice.  And  although  there  are  certain  general  rules  by  which 
courts  are  usually  governed!;  yet  among  the  infinite  variety 
of  circumstances  which  conffibule  to  render  a  case  an*  excep* 
don  to  the  g^ieral  mte,  almost  every  one  may  be  resolved  mto 
H  question  of  discretion,  which  must  be  governed  by  its  owq 
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.particular  circumstances.  And  there  would  be  no  end  to  delay, 
if  the  court  were  not  permitted  to. exercise  a  liberal  discretion 
in  laying  the  parties  under  such  reasonable  terms  as  are  calcu* 
lated  to  facilitate  the  progress  of  a  suit  and  to  promote  the  ends  of 
justice.  In  the  present  case,  the  witnesses  were  the  defendant's 
own  daughters.  That  circumstance  alone  was  calculated  to 
•xcite  suspicions  that  be  had  not  used  all  the  diligence  that 
might  have  been  employed  to  procure  theii*  attendance.  It  cer* 
taii^'  cannot  be  believed  that  lie  did  not  know  what  they  could 
prove.  But  even  that  was  not  required  of  him;  he  was  only 
required  to  state  what  he  expected  to  prove  by  them,  and  diat 
was  to  be  received  as  if  it  was  actually  proved.  And  sorely  ^ 
person  can  have  no  cause  to  complain  when  his  rights  are  to  be 
determined  on  a-statenient  of  facts  made  out  by  himself.  Aques^ 
tfon  of  postponement  most  generally  depends  so  much  upon 
the  discretion  of  the  court,  that  it  can  seldom  aflbrd  a  ground 
for  a  new  trial;  and  the  court  do  not  see  that  such  extraordi- 
nary  rigor  has  been  used  ou  tiiis  occasion,  as  to  render  tliis  case 
an  exception  to  the  general  rule. 

With'  regard  to  the  second  question,  I  could  never  see 
sny  good  reason  why  interest  should  not  be  allowed  on  an  ac- 
count for  work  and  labor  done,  or  goods  sold  and  delivered, 
or  cm  any  other  open  account,  where  the  money  is  withheld  af* 
ter  time  of  payment  is  past.  But  t}ie  law  appears  to  be  other- 
wise settled.  In  the  case  of  Alexander ^  Knight  vs.  Thomas  R. 
MRukeU^  2d  Treadway  Rep.  G68,  it  was  decided,  that  tlie  plain- 
tiff, who  had  been  the  defendant's  overseer,  was,  not  entitled  to 
Interest,  although  the  defendant  had  agreed  to  pay  a  stipulated 
fiiun  at  the  end  of  tlie  year.  And  that  opinion  seems  to  be  con- 
formable with  the  English  dccisioas  on  the  same  question.  For 
idthougb  it  might  be  inferred  irom  the  observations  of  Lord 
Ellenborough,  in  the  case  of  De  HaviUand  vs.  Bowerbank^  I 
Campbell^  50,  that  interest  ought  to  be  allowed  in  all  cases  where 
there  is  a  contract  to  pay  money  on  a  c^tain  day;  yet,  in  the 
case  of  Gordon  and  others^  vs.  Sufan  and  others^  2  same  429, 
430,  his  Lordship  observes,  tliat  what  he  said  in  that  case  must 
be  taken  to  refer  to  written  instrumewiSj  such  as  promissory 
notes  mi  bills  of  exchange,  which  are  there  put  as  example^j 
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See  also,  A*.  Goodariy  ads  Chas.  ^  Jokn  J.  Bulow^  1  ^att  ^ 
M^Card,  44. 

It  does  not  appear,  however,  tliat  the  jury  have  taken  the 
interest  as  the  measure  of  damages  in  this  case,  but  that  they 
have  allowed  an  arbitrary  sum  to  double  that  amount.  There 
is  no  donbt  that  damages,  at  the  discretion  of  tlie  Jury,  may 
sometimes  be  given  in  an  action  of  assumpsit:  As  where  the 
action  is  founded  in  fraud  or  deceit;  or  when  a  party  falls  to 
perform  a  contract,  by  which  the  other  party  sustains  a  special 
damage;  or  where  it  is  so  badly  performed  as  to  frustrate  en- 
tirely the  expectations  of  the  party  for  ^hose  benefit  it' was  in- 
tended. As  if  the  plaintiff,  in  this  instance,  had  failed  to  per^ 
form  any  part  of  his  contract,  by  which  the  defendant  liad  losr 
the  materials  which  he  had  provided  for  that  purpose^  or  had 
done  the  work  in  such  a  manner  that  the  house  had  been  unfit 
ibr  habitation.  But  in  no  case  where  the  action  is  for  inonej 
had  and  received,  goods  sold  and  delivered,  or  for  work  anil 
labor  performed,  which,  from  the  nature  of  the  contract  itseU* 
iumishes  the  standard  of  assessment,  are  die  jiury  allowed  to 
give  more  than  the  amount  received,  with  interest,  or  the  value 
of  the  articles  delivered,  or  die  services  rendered.  Rose  S^  Rodr- 
gers-vs.  Beatie,  2d  JVott  fy  M-  Cord,  538. 

The  odier  grounds  involved  questions  peculiarly  pro- 
per for  the '  consideration  of  die  jury,  respecting  which  thci 
court  do  not  see  any  reason  to  be  dissatisfied.  A  new  trial, 
however,  must  be  granted,  on  the  second  ground;  unless  die 
plaintiff  will  remit  the  sum  of  $  357,  which  the  jury  have  gi- 
ven as  damages;  in  which  case  the  modon  is  refused. 

Huger,  Johnsofiy  Colcock^  Richardson^  ffantt^  Jnstioec^ 
ooncurrec}. 
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The  Stats  of  South  Carolina,  v$,  John  H.  IlARsisorr^ 

The  same  vs,  George  Seabo^. 

The  Legislature  may  constitutionally  impose  a  rate  of  interest^ 
higher  than  the  rate  generally  established^  on  tax  eollectors  who 
fad  to  pay  over  public  monies  in  their  handsy  at  the  times  re- 
quired  by  lattf»  ^ 

This  incre.ased  interest  is  not  in  the  nature  of  a  penalty: 
and  the  sureties  of  taxcoUedors  are  liable  for  the  payment  of  it. 

These  actions  were  brought  against  the  defendants  as  the 
securities  of  James  M'Daniel,  late  tax  collector  of  Greenville 
district,  on  the  bond  for  his  (aithfut  performance  of  the  duties 
of  that  office.  The  defendants  pleaded  no  plea,  and  the  cases 
went  to  the  jjury  on  a  writ  of  inquiry.  The  default  alleged 
against  the  taix  collector  was,  the  not  paying  over  to  the  trea* 
muer  a  large  amount  of  money  collected  for  the  taxes  of  Gre^n* 
ville  district,  for  the  year  1821.  The  act  to  raise  supplies,  of 
December,  1817,  requires  a. defaulting  tax  collector  to  pay  fif- 
teen per  cent,  interest  on  all  monies  in  his  hands,  which  he  ne- 
glects to  pay  over  at  the  time  required  by  law.  And  a  similar 
clause  is  contained  in  the  several  tax  acts  until  December,  1022^* 
when  the  rate  was  increased.  The  bond  is  dated  the  4th  day 
of  January,  1819.  A  doubt  being  suggested  by  the  counsel  of 
the  defendants,  whether  the  securities  could  be  made  to  pay  in- 
terest at  the  rate  of  fifteen  per  cent.,  the  following  special  ver- 
dict was  found,  by  consent,  in  both  cases,  \niz.  <^We  find  for 
the  plaintilT  the  sum  of  two  thousand  seven  hundred  and  fifty-v 
one  dollars  eighty-five  cents,  with  interest  at  tlie  rat6  of  fifteen 
^er  cent.,  from  the  3d  day  of  June,  1822,  if  the  court  shall  be 
of  opinion  that  the  plaintifif  is  entitled  to  tiiat  rate  of  interest;  if 
Motf  then  we  find  for  the  plaintifl*  the  same  sum,  with  interest  at 
the  rate  of  seven  per  cent,  from  the  same  date. 

A  motion  was  now  made  by  the  solicitor,  for  leave  to  enter 
tip  judgment  for  the  state,  for  the  sum  so  found  bythejury^ 
with  interest  at  the  rate  of  fifVeen  per  cent.,  from  the  third  day 
of  June,  1822. 

The  opinion  of  the  Court  was  delivered  by  Mr.  Justice  ^'ott. 

The  act  to  which  we  are  now  ^  called  upon  to  give  con* 
gfrnction  is  in  the  following  words — <<If  any  tax  collector  withia 
this  state  shall  neglect  or  refuse  to  make  his  return,  and  pay  the 
taxes  received  by  him  within  the  limit  prescribed  by  law,  if 
Ahall  be  the  duty  of  the  treasurer,  and  he  is  hereby  required 
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in  additioo  to  the  coercive  power  which  he  now  possesses,  to 
-charge  the  said  tax  collector  with  interest  at  the  rate  of  fifteen 
per  cent.,  from  the  time  he  ought  to  have  made  such  return, 
and  paid  siach  taxes  to  the  time  of  such  settlement." 

Tliese  cases  have  been  submitted  to  us  without  argument 
<»  the  part  of  the  defendants.  We  are,  therefore,  uninformed  of 
the  grounds  on  which  they  claim  exemption  from  the  requisites 
of  the  act.  The  counsel  on  the  part  of  the  state  appears  to  have 
anticipated  two  grounds  of  defence. 

1 .  That  the  Legislature  cannot  prescribe  a  different  rate  ofiiH 
^erest^  in  cases  of  debts  due  the  state,irom  those  due  to  individuals. 

3.  That  the  fifteen  per  cent.,  required  by  the  act  to  be  paid 
must  be  considered  in  the  nature  of  a  pen^ty  imposed  upon  die 
tax  collector  for  neglect  of  duty,  and,  therefore,  cannot  be  ex* 
tended  to  his  securities. 

I  have  no  doubt  but  that  the  Legislature  are  competent 
to  regulate  the  rate  of  interest,  both  with  regard  to  debts  due 
the  state  and  individuals,  in  any  manner  they  may  tfiink  pro^ 
per;  and  that  they  may  vary  the  rates  according  to  the  nature 
of  ifae  debts,  without  any  violation  of  their  constitutional  pow« 
ers.  And  1  have  as  little  doubt  that  such  a  distinction  might 
have  a  salutary  influence  on  the  conduct  of  attornies,  executors, 
ud  gnardiaBS,  and  all  public  officers  who  neglect  to  pay  ovet 
monies  in  their  hands  at  the  times  required  by  law.  A  want  of 
prompdtode  in  the  discharge  of  those  duties  is  an  evil  whidl 
caUs  loudly  for  redress.  Andia  no  case  can  it  be  more  necessary 
than  that  of  a  tax  collector,  upon  whose  punctuality  the  fiscd 
q>eratioQs  of  the  government  90  much  depend.  I  have  no  doubt^ 
therefore,  either  of  the  constkutionality  or  policy  of  the  measure. 

If  it  was  a  penalty  imposed  upon  the  tax  collector  for  ne» 
l^t  of  duty  9 1  should  be  of  opimon  it  could  not  be  visited  upoal 
his  securities.  But  it  is  only  an  increased  rate  of  interest  whicb 
ke  is  required  to  ^y  for  the  use  of  money  belonging  to  the  pub« 
lie.  And  whatever  he  is  VkMe  to  pay»  falls  upon  his  secnritiea 
in  ca^e  of  his  defimk,  by  the  very  nature  <^  tbdr  vmdertaking. 
And  they  can  have  no  cause  of  complaint;  for  they  may  relieve . 
ih^Bse}ves  fron  the  iHMeflt  al  aogr  tatte,  by  pmying  np  the  pr^-' 
pf^h    The  motion  must,  fteiefore,  be  granted. 
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Th£  STAf  fiy  tB.  Taotf  AS  Crosby. 

i%e  jurors  J  by  whom  the  prisoner  was  tried^  were  regularly  drawk^ 
according  to  the  provisions  of  the  act  of  assembly ^  and  sum^* 
moned  by  the  sheriff.  But  no  writ  of  tenire  had  been  deliver^ 
ed  to  him,  as  the  act  directs,  until  after  the  jury  had  been  sum^ 
moned.     Held  no  cause  for  arresting  the  judgment. 

The  prisoner  was  tried  and  convicted  on  an  incfictment  for 
borse-^tealing;  and  this  was  a  motion  in  arrest  of  judgment,  on 
the  ground,  that  the  jury  by  which  he  was  tried,  were  improper^ 
ly  and  iDegally  summoned  by  the  sheriff  of  the  district.  Th^ 
jury  had  been  regularly  drawn  at  die  preceding  term,  and  their 
names  enrolled  on  the  journals  of  die  court,  from  inHhich  th€^ 
sheriff  had  procured  a  Ust,  by  which  he  made  out  summonseSi 
which  were  regularly  served;  but  the  clerk  had  neglecttMl  to  fur- 
nish the  sheriff  with  the  writ  of  venire,  required  by  law^  Until  a 
few  days  before  the  sitting  of  the  court,  and  after  the  jury  had 
been  summoned;  and  the  circumstance  that  the  venire  was  not 
in  the  hands  of  the  sheriff,  when  he  summoned  the  jqry,  was  the 
fole  foundation  of  the  present  motion. 

The  opinion  of  the  Court  was  delivered  by  Mr.  Justice 
Johnson. 

The  act  of  the  legidature,  prescribing  the  mode  oC  draw* 
Jng  and  summoning  jurors,  provides,  that  the  clerk  shall  enter 
the  names  of  the  jurorv  drawn,  to  serve  at  theenoeeedtngterm^  in 
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apaonel  or  cqlnmn  of  the  session's  book,  which  he  is  required 
fiurly  and  exacdy  to  transcribe  and  annex  to  the  writ  of  venirei 
to  be  by  him  forthwith  delivered  to  the  sheriff,  (vide  Public 
Xotew,  124,  #.  4.)  and  the  omissiofi  of  the  clerk  to  deliver  the 
vemre  to  the  sheriff  forthwith,  is' the  foundation  of  this  motion* 
AD  mast  admire  the  beauty  and  wisdom  of  a  system  calculated 
fike  cmrs  to  secure  a  (air  and  impartial  trial  by  jury;  and  it  is, 
perhaps,  amcmgst  the  first  duties  of  this  court,  to  guard  it  with 
the  uttnost  vigilance.  But  I  apprehend  that  in  this  instance, 
Aere  has  been  no  violation  of  any  of  the  provisions  calculated  to 
.secve  this  object,  and  this  conclusion,  I  think,  must  follow,  if  we 
recur  lo  the  circumstances.  The  jury  by  whom  the  prisoned 
was  tried  were  regularly  drawn  at  the  preceding  term,  they  at- 
tended the  court  and  were  sworn  upon  the  trial,  and,  in  any  view, 
were  the  appropriate  and  legitimate  triors  of  the  prisoner,  and 
as  to  kkn  the  end  and  aim  of  the  law  has  been  fully  accomplish- 
ed.  But  it  is  objected  that  the  mode  of  summoning  them  has 
been  irregular.  The  important  object  of  obtaining  an  impar- 
tial jury  is  secured  by  the  manner  of  drawing  them,  which  is  not 
aflfected  nor  eantreUed  in  the  least  by  the  mode  of  summoning 
them;  and  it  b  obvious  that  in  prescribing  the  mode,  the  legis- 
laimre  had  nothing  more  in  view  than  to  procure  it  to  be  prompt- 
ly done.  The  writ  of  venire  was  the  authority  of  the  sheri^ 
and  aa  the  process  of  the  court,  secured  the  attendance  of  the 
jurors,  I  sm  unable  to  see  how  the  prisoner  is  affected  by  an 
irregularity  in  das  respect.  It  is  not  intended  to  dispense  with 
the  necessiQr  or  use  of  the  writ  of  venire.  On  the  contrary,  I 
think  that  tlie^lerk  was  criminally  negligent,  and  deserves  at  the 
hands  of  the  court  the  severest  animadversion. 

The  motion  is  refiised^— Aol^t   Cokock^  Richardion  and 
Btigety  Jttslices,  ccMDcnrred. 

EAffordtf  finr  motion. 

3^  4^roniey€ifeiieral^  contnt. 
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Asngnees. 

Tkowh  tenant  of  fee  rimpk  ctmditiondrmay,  after  ike  er^tarM 
of  issue,  aliene;  yet  a  devise  is  not  an  alienation  withm  th^ 
meaning  of  the  law.  If  such  alienation  donotia^  €pet  %n 
the  Itfe  time  of  the  tenant,  the  estate  must  descend  to  Ae  betrs  qf 
limitaiion,  per  formam  doni. 

This  wag  aa  action  of  debt,  on  a  bond,  made  by  ihc  de" 
fendant  to  the  late  general  Wiiliani  Fisbburne,  and  aMgncd^ 
him  to  the  plaintiffs.      It  was  admitted  on  aH  Me»  Aiaft  the 
tond  was  given  as  the  price  of  a  twct  of  land  lyii%  «•  Ae. 
Horse  Shoe,  contaauog  500  acres,  which  was  eoBvejed  hjf 
gjeneral  Fishbume  to  the  defendant,  in  fee-mfk,  by deeAbear-  - 
ing  date  the  1st.  January,  1819.    The  defenee  relied  on  waa>. 
tiiat  general  Fishbume  had  no  title  in  the  lands^  aadconsaqunl^ 
ly  could  not  convey,  and  that,  tharefoie,  the  consideralion  of. 
the  bond  had  failed,  and  defettdaat  wa4  Hot  bovnd  to  pay  it» 
The  merits  of  the  defence  depended  on  the  legal  d^dacbons  t^*- 
be  drawn  from  the  following  state  of  the  fiictt: 

Thomas  Snipes  was  seited  of  the  boidfi  ih  fee,  and  by  Ua 
will,  dated  the  18th  July,  1757,  devised  die  hod  in  quesdoa  tahk 
son  William  Clay  Stupes,  « to  him  and  &e  helfs  of  Ilia  body,  for 
cverj'*  and  died  shortly  after.  WiUianr  Clay  Shipes  made  no 
disposition  of  the  land  in.  his  life  time,  bnt  by  hit  vM^  dated  5th. 
September,  1805,  he  devised  the  said  land  ta  Ua  daughter  Mmry 
Clay  Fishbume,  wife  of  William  Fishbainev  '<  to  hn  and  die 
h<eirs  o^  her  body  for  ever."  William  Clay  Sn^es  died  u  ih® 
same  year,  shortly  after  his  wiH  was  executed.  He  left  sevand 
children  and  grand  children,  three  of  whom  were  ondtr  age,  so 
diat  the  estate  was  not  afiected  by  die-  operadoft  of  the  statota 
of  Bmitations.  All  the  interest  whieh'graeral  Fishbume  had  in 
die  land,  was  derived  from  this  devise  to<fai»  wifef.'bnt  she  did 
0ot  join  him  in  the  deed  to  the  defendant^  liordidshe  otherwise 
dispose,  of  her  interest  in  it  during  his  life  tone,  be  Waving  died 
before  the  commencement  of  this  acdon.  After  the  deadi  of 
general  Fishbume,  and  after  the  commencement  of  this  acd<Mi, 
but  before  the  trial,  Mrs.  Fishbume  executed  and  tendered  to 
die  defendant,  a  release  of  all  her  right,  dde,  and  interest  in  the 
premises,  which  be  then  refused  to  accept.  She  was  also  ex- 
wmis  10  geoerd  Fisbbfune.    The  dde&daiit  abo  proved  iki|i 
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be  kftdlost  an  advantageous  sale  of  the  premises,  in  consequence 
of  the  sn^posed  defect  in  his  title,  and  sustained  thereby  a  posi* 
live  loss  of  4)  1000,  and  claimed  at  least  a  deduction  of  so  much,. 
if,  in  the  0|nnion  of  the  court,  his  title  was  perfected  by  the  re-^ 
lease  of  Mrs.  Fishbume*     A  verdict  was  found  for  the  plaintifi^ 
the  direction  of  the  court,  forthe  whole  amount  of  the  bond;^ 

on  8  motion  made  for  a  new  trial,  the  following  olgections 
to  die  <qiinion  of  the  presiding  judge,  gro^g  out  of  the  trial 
UdeiWy^were  submitted  to  the  consideration  of  the  court. 

1st.  That  the  court  erred  in  charing  the  jury  that  WilliaiA ' 
C9ay  Si^es,  took    such   an   estate  under  the   devise   from 
Thomas  Snipes,  as  enabled  him  to  cKspose  of  the  fee  by  will, 
Kimtasit  was  coiMended  that  be  took  only  a  fee  condidonal  at 
toamoD  Ittw,  which  he  coold  not  devise,  although  he.  had  issue. 

dud.  That  the  court  erred  in  admitting  evidence  of  the  teoi* 
der  oiike  reieaao  by  Mis.  Fishbume;  because  it  was  contend- 
ed, fifst,  tkat  the  coMlraet  between  general  Fishbume  and  the 
W  defendant  bemg  eieeuted,  could  not  be  changed  by  the  act  oT 

one  of  the  parties.  Secondly,  because  it  was  the  deed  of  a 
SOraikger,  net.  a  party  to  the  original  contract.  Thirdly,  be« 
cause  it  was  not  tendered  until  after  the  action  brought. 

3rd.  Because  the  court  erred  in  charging  the  jury  that  the 
j^elease  of  BO'S.  Fishbume  perfected  the  defendant's  title;  and  that, 
therefore,  there  was  no  evidence  by  which  defendant's  damages^ 
iflie  had  sustained  any,  could  be  ascertained. 

4th.  Because,  in  any  event,  the  defendant  was  entitled  to  a 
'deduction  of  $1000,  lost  by  an  opportunity  of  selling,  which 
W9S  firustrated,  in  consequence  of  the  existing  defect  in  his  title. 

The  opinion  of  the  Court  toot  delivered  by  Mr.  Justue 
JohmonJ 

There  can  be  but  one  opinion  as  to  the  character  of  the 
estate  which  WilKam  Clay  Snipes  took,  under  the  devise  from 
Thomas  Snipes.  The  terms  used-,  «Ho  him  and  the  heirs  of  his 
body  ferever,**  are  precisely  those  which  Lord  Coke,  and  on 
his  authority,  Sir  William  Blackstone  define,  as  creating,  at 
common  law,  a  qualified  or  conditional  fee.  But  there  is  much 
MScuhy  in  asctnrtaining  at  this  day  all  die  prc^rties  of  this 
estate;  for,  although  its  outlines  are  preserved,  the  estate  itself 
hsving  been  entirely  wmibilated  by  the  etMiile  de  doob^  leir 
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traces  of  its  peculiarities  are  to  be  fonnd  in  the  Ekiglish  booksf 
and  in  our  own  courts  the  subject  is  so  novel  that  I  Jiove  not ' 
been  able  to  discover  that  any  question  of  the  sort  has  ever  oc- 
curred. It  is  scarcely  possible  that  the  question  involved  in  this 
case  should  not  have  existed  in  a  thotlsand  instances;  but  the 
]^obability  is,  that  in  the  astomshing  spirit  of  liberality  wUck 
pervades  every  rank  of  society^  means  have  been  found  by. 
winch  an  amicable  acci^nmodation  has  been  effected;  although 
I  have  not  been  able  to  ascertain  that  any  generally  received 
rule  of  construction  has  prevailed* 

We  are,  therefore,  driven  to  the  necessity  of  adopting  a 
mle  applicable  to  this  abstruse  subject,  without  any  ddier 
aid  than  the  glimmering  lights  jfumished  by  the  antiquated' 
English  authorities;  and  I  feel  all  the  responsibility  of  such . 
«u  undertaking.  If  in  the  inter{Mretation  of  this  devise^  we 
were  to  apply  the  broad  rule,  that  the  intention  of  the  te»«' 
tator,  to  be  collected  bom,  the  plain  and  obvious  meaning 

o#  the  words,  should  prevail,  the  mind  would  not  hesitale' 
in  the  conclusion.      Indeed,  the  import  of  the  terms  are  so 

pointed,  that  it  is  difficult  to  render  it  more  clear  by  the  sub" 
stitution  of  others.  It  is  a  clear  expression  of  the  will  of  the 
testator,  that  the  son  should  take  only  a  life  estate,  and  that  the 
heirs  of  his  body  should  take  an  unconditional  fee,  and,  in  de- 
fault of  these,  that  the  land  should  revert  to  the  heirs  general  of 
the  testator;  and  if  the  devise  were  permitted  to  take  eiSfect,  no* 
fettered  by  the  arbitrary  exceptions  supposed  to  be  authorised 
by  the  necessities  of  society,  and  which  are  aVowedly  predicated 
on  motives  of  public  policy,  such  would  undoubtedly  be  the  or^ 
der  of  succession.  But  the  inconveniences  resulting  from  diese 
limited  and  fettered,  inheritances,  tending  to  perpetui^,  so 
Jusdy  abhorred,  induced  the  English  judges,  says  Sir  WilMam 
Blackstone,  2  Blacks.  Comm.  113-14..  to  invest  the  gran- 
tee of  such  an  estate  with  the  absolute  fee,  where  it  was 
possible,  even  by  the  most  subtile  finesse  of  construction;  and 
proceeding  on  this  principle,  they  determined  that  the  birth  of 
issue  invested  the  grantee  with  an  absolute  or  unqualified  fee, 
for  three  purposes:  First,  to  aliene;  second^  to  forfeit^  d)UU^ 
tp  charge  with  rent  wd  tbeliko 
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I  have  thought  if  necessary  to  premise  thus  tnoch,  less 
with  a  view  to  impugn  the  adjudications  of  the  English 
<ourtSj  than  to  show  that  as  great  violence  of  construction 
has  been  used  with  respect  to  these  grants,  as  is  admissible 
wider  any  cilrcumstances;  far,  however  strongly  1  might 
hicline  towards  a  construction  calculated  to  promote  a  great 
pnblie  convenience,  there  is  a  point  beyond  which  the  cord 
a^Il  not  bear  straining.  Extremes  in  any  thing  are  un- 
wise, and  they  too  frequently  produce  die  dreaded  resalt,  as  is 
well  sihistrated  by  the  history  of  these  estates,  as  connected 
with  the  Hatute  de  danis.  Influenced  by  the  same  motives  of 
public  poKcy,  f  am  disposed  to  follow  so  high  autibority,  as  far 
as  the  land  marics  are  clearly  visible;  but  beyond  this,  I  think  it 
unsafe  to  venture.  It  results  from  this  view,  of  the  subject,  that 
imder  this  devise,  William  Clay  Snipes  had,  after  the  birth  of 
issne,  the  power  of  alienating  the  lands  in  question,  and  it  is  un* 
der  this  power  alone,  that  Mrs.  Fishburne  can  take  under  the  de- 
vise to  her;  as  fbrjfeiture  is  unknown  in  this  country,  and  she 
docs  not  claim  ander  a  rent  charge,  or  the  like. 

Alienation  may  be  effected  by  devise;  and  when  diis 
fiiestion  was  first  presented  to  my  mind,  its  strong  incli* 
nation  was,  that  as  one  of  the  means,  it  was  embraced  in 
ibe  power  given  to  the  tenant  of  a  conditional  fee,  to  alien- 
ate on  the  birth  of  issue;  but  I  am  satisfied  on  a  more  at- 
tentive consideration,  that  its  meaning  was  intended  to  h6 
restricted  to  alienation  by  deed.  It  will  be  recollected  that  if 
the  devisee  had  died  without  having  been  divested  of  the  estate^ 
by  some  of  the  means  authorized  by  law,  it  would  have  descend* 
ed  to  the  heirs  of  his  body,  and  the  devisee  would  have  taken  ef- 
fect per  formam  donu  It  is  also  clear  that  tiie  devise  conld  n6t 
take  efiect  until  after  the  death  of  the  testator,  so  that  the  rights 
ef  the  iflftae  and  the  devisee  devolved  on  them  both  at  the  same 
instant,  and  the  question  is,  which  of  these  is  to  be  preferred. 
This  proposition,  I  think,  places  the  claims  of  the  devisee  in  the 
strongest  possible  view,  as  it  presupposes  the  power  of  the  tes- 
tator, in  respect  to  the  devise,  equal  to  the  legal  operation  of  the 
terms,  creating  the  fee  conditional;  and  consequ^tly  their  rights 
must  t)e  determined  by  ihe  order,  in  point  of  time,  in  which  the 
d«vi8j^  wd  th^  limit«itioa  over  t^  tb«  heirs^  are  to  t^k^  efisct. 
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in  tliifi  state  of  tilings,  I  think,  the  principle  clemrly  is,  tkat  b<^ 

•shall  take,  who  derives  his  title  from  the  highest  source;  for,  al-' 

though  an  instant  may,  for  general  purposes,  be  regarded  as  in* 

divisible,  yet  there  are  cases  in  which  the  law  admits,  from  neces^ 

sity,  a  priority  even  in  those  cases;  as  for  instance,  where  m 

father  was  seized  of  lands,  which  would  descend  to  an  only  soo 

at  his  death,  and  both  die  so  instantaneously  tliat  it  is  impossi^ 

ble  to  distinguish  whidi  was  the  survivor;  tliere  the  heirs  of  the 

father  would  inherit  in  preference  to  those  of  the  son;  and  diss 

preference  is  given,  because  of  the  certaunty  that  Ae/ather  wan 

seized,  and  the  uncertainty  whether  the  son  was  or  noc  fa) 
1  have  not  been  able  to  find  any  case  in  which  the  principle  nas 

been  directly  applied  to  the  precise  case  und»  consideration; 

yet,  I  think,  it  is  impossible  to  mistake  its  application,  if  we 

compare  this  estate  with  an  estate  held  in  joint-tenancy,  to  which 

it  has  been  made  to  apply.     These  estates,  though  different  us 

the  manner  of  their  creation  and  duration,  and  some  of  their  pror 

perties,  with  respect  to  the  powers  which  the  tenants  have  over' 

tliem  are  strikingly  analogous.     A  joint-tenant,  like  a  tenant  af 

a  conditional  fee,^  may  alien,  forfeit,  &c.  Co.  Lit.  160,  a.  and  by 


(a)  Although  the  rule  of  the  ctrt7  law  is,  that  if  father  and  son  die  at  the  same 
4D8tant,  so  that  it  is  impossible  to  distinguish  the  priority  of  either  death,  the  &• 
ther  shall  be  presumed  to  have  died  first,  as  being  conformable  to  the  order  of 
nature;  yet  it  reverses  its  rule,  for  the  pupose  of  giving  effect  to  tMtamentaxy* 
donations,  depending  on  the  condition  of  the  fatlie^*s  dying  without  issue. 

'^Si  Lucius  Titius,  cum  filio  pubcre,  quern  solum  testamento  scriplum  her^. 
dem  habebat,  perierit,  intelligitur  supervixisse  filius  patri,  et  ei  teatwaeiity 
hsres  fuisse;  etfiUi  hsreditassuccessoribus  ejus  defertur,  nbi  contraiiiiia  Spprce 
betur."    2  Domat,  Book  2,  Tit.  1.  Sec.  xi. 

**We  see  also  that  in  a  like  event  of  a  father  and  son  having  perished  together 
hy  shipwreck,  or  by  some  other  accident;  another  law  presumes,  vader  anothA 
view,  that  the  son  did  not  survive  the  father.  It  is  the  case  when  a  testator  kvt 
required  his  heir  to  restore  his  estate,  or  part  of  it,  or  some  particular  thing,  tf 
another  person  after  the  deatli  of  this  heir,  if  he  should  die  without  children.  It 
Is  said  in  that  taw,  that  if  the  person  who  was  charged  with  this  fidnclaiy  beqvei^ 
having  only  one  son,  this  son  and  his  father  had  died  at  the  samjs  time,  ky  aoiaa 
accident,  so  that  it  was  impossible  to  know  which  of  them  had  iurvived,  it  wottl# 
be  presumed  that  the  son  had  not  survived,  and  that,  therefore,  the  case  of  the 
fiduciary  bequest  had  bAppened,  the  person  who  was  charged  with  H  having 
died  wiUiout  children;  which  would  make  the  estate  go  to  theperMm  for  whoMT 
benefit  the  fiduciaj;y  bequest  was  devised;  whereas,  had  it  been  presumed  tht^ 
the  son  had  survived,  it  would  have  made  the  case  of  the  fiduciary  bequest  to 
eease;  and  the  son  having  succeeded  to  his  father,  he  wonld  have  ttaoBmittef 
f|ia«ilnt0tohi»beir."    Ib.ia        ' 
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this  means  defeat  the  jus  accrcsceodi;  and  yet  Littleton  gays,  thlt 
i£  one  joint  tenant,  by  testament,  devise  lands  held  in  joint-ten* 
«ncy,  the  devise  is  vojd;  and  the  reason  given  is,  that  "  no  de- 
vise can  take  effect  till  after  the  death  of  the  devisor,  and  all  Ui© 
land  presently  cometh  by  the  law  to  has  cornpauion  who  sur- 
vivetli;"  and  his  commentator  remarks,  that  Littleton,  "  by  the 
words  post  mortem  and  per  mortem,"  used  m  the  text,  "  though 
<bey  jump  at  one  instant,  alloweth  priority  of  time  in  the  instant, 
which  he  disttnguisheth  by  per  and  post.  And  the  reason  of 
this  priority  is,  that  the  survivor  claimeth  by  the  first  feoffor, 
and  therefore  in  judgment  of  law  his  title  is  paramount  to  the 
title  of  the  devisee,  and  consequently  the  devise  is  Void."  Ac 
cording  to  this  principle,  Wm.  Clay  Snipes  had,  under  the  da 
vise  from  his  father,  I'homas  Snipes,  after  the  birth  of  the  issue, 
the  power  to  alienate;  but  not  having  exercised  it,  by  any  of  the 
means  authorized  by  the  principle,  the  devise  to  Mrs.  Fishburne 
fe  void,  and  the  land  descended  to  the  heirs  of  his  body,  perform 
mam  dani.  (a)  It  follows  tliat  the  defendant  can  take  nothing 

(a)  In  the  ^argument  of  the  o«Lse,  (which  the  reporter  did  not  hear,)  it  U  aii» 
^erstood  to  have  been  urged,  tliat  tlie  act  of  1701,  for  making  distribation  of  the 
ertates  of  intestates,  who  were  seieed  in  "fee.  simple,"  a/ec  timplt.  eondittonai 
must  be  included  under  the  general  description,  and  distributable  in  default  of 
the  tenant's  having  made  a  disposition:  at  all  events,  aAer  the  performance  of  the 
condition,  when  the  estate  is  said  to  become  absolute. 

To  which  it  was  replied,  that  this  construction  agrees  neither  with  the  Jet^ 
\er  nor  spirit  of  the  act. 

.Vot  with  the  letter;  because  when  the  words  "iec  simple'^  are  used  withou^ 
salification,  they  are  understood  to  relate  to  fee  simple  absolute,  in  coutradis 
ttnction  to  a  base  or  conditional  fee:  nor  does  the  estate  become  absolute  upoa* 
ffae  performance  of  the  condition,  except  for  the  purposes  specified.  2  Black. 
X^m.  no,  111.  CokCf  commenting  on  lAUletonf  who  had  said,  that  before  the 
statute  da  donis,  all  inheritances  were  fee  simple,  remarks,  '^here  fee  simple  ts 
taken  in  his  large  sense,  idclnding  as  well  conditional  or  qualified,  as  absolute,  to 
distinguish  them  from  estates  in  tail,  since  the  statute."  He  goes  on  to  shew  that 
•ihe  estate  does  not  become  an  absolute  fee  simple  by  the  performance  of  the 
condition ;  for  if  there  be  issue  and  no  alienation,  and  the  issue  take  teeunium 
Jbrmam  dom,  he  takes  not  an  absolute  estate,  bnt  subject  to  the  same  condition. 
Si  there  be  issue,  and  the  issue  die  in  the  lifetime  of  the  tenant,  and  before  alien- 
'^tioB  made,  the  estate  will  revert.    Co.  Lit.  19. 

The  spirit  of  the  act  is  equally  opposed  to  thb  construction;  for  its  wholft 
•scope  and  purpose  was  not  to  regulate  the  power  of  donors  in  limiting  their  estates, 
^ut  to  prescribe  how  they  shall  descend,  when  no  disposition  has  been  made. 

If  tibis  eonstraction  be  correct,  there  la  no  fee  •<iii:r'l'.*  rrmditionn!;  tor  t!ie  ea* 
l^e  must  always  descend  to  the  beift  gefteral,  (tbou^^h  collateral,)  in  default  oC  ^ 
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under  the  deed  of  Gen.  Fishburne,  or  the  release  from  his  wife:, 
but  her  undivided  distributive  share,  as  one  of  the  heirs  of  hi» 
body,  and  that  the  object  of  the  defendant's  purchase  is  probably 
defeated,  and  consequently  the  bond  on  which  tlie  action  is 
brought,  is  without  an  adequate  consideration.  The  solicitude 
which  the  law  expresses,  to  favor  the  claims  of  the  tenant  of  a 
conditional  fee,  and  to  invest  him  with  an  absolute  estate,  in  ex- 
clusion of  the  heirs,  and  of  the  possibility  of  its  reverting  to  the 
grantor,  has  had  its  full  share  in  the  consideration  of  this 
question;  but,  I  think,  it  has  been  ahready  shewn,  that  more  has 
already  been  done  to  effectuate  that  object,  than  can  well  be  jus- 
tified; and  as  much  and  as  deservedly  as  entailments  and  per- 

Or  if  it  is  only  after  the  performance  of  the  condition,  that  the  estate  be-- 
comes  subject  to  the  provisions  of  the  actj  then,  though  there  should  be  no  alien- 
aUon,  and  the  issue  should  die  in  the  tifetime  of  the  tenant,  there  would  be  no 
reverter,  the  estate  must  descend  as  fee  simple. 

If  the  leg4slaturc  had  intended  to  effect  these  objects,  unquestionably 
the  intention  would  have  been  more  plainly  expressed. 

If  after  the  existence  and  death  of  issue,  the  tenant   should  aliene,  th« 
estate  would,  at  common  law,  revert  upon  the  death  of  the  tenant.   How  would 
it  be  under  the  statute.'    There  Is  certainly  nothing  in  the  statute  to  give  th#> 
alienee  an  absolute  estate  in  this  case.    Would  it  revert?    Would  it  descend.' 

The  argument  drawn  from  the  act  of  1791,  seems  merely  verbal. 

Our  law  on  this  subject  then,  is  the  English  common  law,  before  the  statute 
de  donis^  Before  that  statute,thc  ({ucstion  could  not  have  arisen,  because  lands 
were  not  devisable.  If  the  statute  de  donis  had  not  intervened,  the  question 
involved  in  this  case  must  have  been  made  in  the  English  couits,  upon  tb« 
passing  of  the  statute  of  wills,  32,  Hy.  8,  C  1. 

By  that  statute,  "estates  of  inheritance"  were  made  devisable. 

A  do'ibt  seems  to  have  arisen  whether  th*ise  words,"  estate  of  inlicritance,* 
mi'^ht  not  include  a  fee  tail;  and  by  the  stat.  34  and  35.  Hy.  8.  C.  5.  they  wcro 
explained  to  mean  estates  in  fee  simple. 

Our  act  of  1734,  (P.  Laws,  138,j  recognizes  the  statute  of  wills,  anit 
provides  that  persons  havina^  any  estate  or  interest,  in  fee  simple,  in  lands  or  tc- 
neni.ntH,  may  dpvise.  if  a  fee  simple  ron/fi/torux/  may  be  alienated  by  devise,  it 
mi:«'t  be  under  thfe  authority  of  these  statutes.  The  act  of  1734  seems  to  be  con- 
sistent with,  and  to  give  construction  to  the  act  of  1789,  authorizing  persons  bav- 
in r,f{fU  or  title  to  lands,  tenements,  or  hereditaments,  to  devise.  The  ques- 
tion then  is,  whether  the  Enj^llsh  statute  of  wills,  or  our  own  act,  which  is  in  the 
■ame  te  ms,  authorizes  this  ^ort  of  Rlienation. 

All  the  an^uments  used  withr«*spectto  our  own  statute  of  descentSj  hppty  to 
theconstruction  of  these.  And  the  English  courts  appear  to  have  decided  the  same 
qnestion,  or  perhaps  a  stronger  case,  in  the  instance  referred  to  in  the  opinion  of 
the  court — that  estates  in  joint-tenancy  are  not  devisable;  though  held  in  fit 
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petuities  are  abhorred,  I  think  it  safer  to  submit  to  them  than  for 
the  court  to  change  the  old,  or  establish  a  new  rule,  (a) 

(a)  The  reporter  is  indebted  to  a  friend  for  the  following  note: 
Teniuit  in  tail,  by  bargain  and  sale,  lease  and  release,  covenant  to  stand 
seized,  &c.  conveys  to  another  and  his  heirs:  the  gi-nntee  has  a  base  fee  nmpfe,  de- 
terminable on  the  death  of  tenant  in  tail,  by  the  entry  of  the  issue  in  tail;  and 
vntii  if  be  so  determined,  such  estate  baa  aU  the  incidents  of  a  fee  nmple. 

But  suppose  tenant  in  tail,  covenant  to  stand  seieed  to  the  use  of  himself  for 
life,  remainder  to  J.  S.  and  hu  heirr.  The  conveyance  were  void,  and  the  estait 
Maii  not  altered;  for  the  remainder  is  not  to  take  effect  until  after  his  death,  when 
the  title  of  the  issue  commences,  which  is  jEwromeiiK/ to  the  title  of  the  remain- 
der man,  and  the  covenant  to  stand  seized,  as  to  the  estate  for  life,  is- void;  be- 
cause there  is  do  transmutation  of  possession;  and  therefore,  if  he  afterwards 
levy  a  fine,  or  suffer  a  recovery  to  the  use  of  a  stranger,  H  shall  enure  to  such  use, 
Cro.EUE.895.  2  Salk.  619-fi20.  Machcll  v.  Clarke.  Cf.  3  Rep.  84.  b.  lORcp.  96, 
m.  Seymour's  case.    Took,  v.  Glascock,  1  Sound.  260. 

And  so  no/a, the  diversity  between  conveyances  inter  vivos,  and  testamentary 
dispositions;  and  that  the  instance  of  the^'uj  accrescendi  between  joint  tenants  ia 
Jiot  singular  In  onr  jurisprudence. 

The  genius  of  the  old  feudal  law,  (and  ours  on  this  point  is  the  old  feudal  law. 
modified  by  a  very  arbitrary  construction  of  tJie  courts,  before  the  stat  de  donis, 
13  Edwr.  1.)  is  liirther  discovered  in  what  Glanville  says,  li.  vii.  c.  l.on  the  sub- 
ject of  alienation.  In  his  time  every  freeman  possessed  of  land,  might  give  Apart 
of  it  with  his  daughter,  or  any  other  woman  as  a  marriage  portion — or  to  any  per- 
^n  as  a  reward  for  services  done  him — or  to  a  religious  house  or  church;  if  the 
gift  were  made  m  his  life  /ime,and  with  the  proper  forms  of  livery  and  seisin,  and 
in  a  reasonable  proportion.  But  if  any  sueh  donation  was  made  on  a  death  bed, 
it  was  not  valid,  without  the  consent  of  the  heir.  A  man  who  had  no  estate  by 
inheritance,  but  only  a  purchase,  might  dispose  of /Ae  whole  of  that  purchase  to 
whom  be  pleased,  by  a  gift  made  in  his  life  time,  if  he  had  no  child;  but  if  he  had 
one,  he  could  only  dispose  of  apart — nor  could  he  bequeath  it  by  will,  although 
he  had  no  child,  because,  says  Glanville,  God  only  can  make  an  heir. 

Now  add  to  all  thb,  the  consideration,  that  a  gift  hi/ee  condiHonatyvas,  ori- 
ginally, what  the  words  it  was  made  in,  necessarily  import,  a  strict  entail,  and 
that  the  construction  put  upon  thess  words  by  tlie  judges  before  the  stat  de  do- 
nis, is  confessed  on  all  hands  to  have  been  an  astntia  of  theirs,  to  make  alien-^ 
atlons  as  free  as  possible,  contrary  to  the  will  of  the  donor  and  the  genius  of  the 
feudal  law,  and  we  must,  I  think,  come  to  the  conclusion,  that  the  courts  can  go 
no  further,  without  assuming  other  powers  than  those  of  mere  judicature. 

I  have  heard  it  urged,  that  the  tenant  ought  to  be  allowed  to  devise  his  es* 
tate,  because  othenvise,  there  might  be  a  perpetuity.  This  would  be  a  very  im- 
portant consideration,  if  this  tendency  to  a  perpetuity  could,  in  iact,  be  counter- 
acted by  the  expedient  proposed.  But  unfortunately  for  the  argument  tliis  is  not 
the  case  The  right  to  devise,  presupposes  the  very  contingency,  the  remote- 
ness and  uncertainty  of  which  alone  may,  in  some  eases,  perpetuate  the  entail. 
The  right  to  devise  is  contended  for,  because,  say  they,  it  is  one  mode  of  alien- 
•ation:  but  tenant  in  fee  conditional  cannot  avail  himself  of  nntf  mode  of  aliena- 
tion until  issue  had,  and  this  condition  being  once  performed,  the  estate  become^ 
tike  nmfih  timMid,  tnd  thft  difficulty  is  atan  end. 
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The  whole  object  of  this  motion  is  attained  by  the  vieit 
which  the  court  has  taken  of  tiiis  ground,  and  the  consideration 
of  the  numerous  other  questions  made,  liave  become  umrapor- 

tant  and  imnecessary. 

The  motion  is  granted-— BtcAarcfaon  and  JVb«,  Justices,, 

4H>ncurred. 

Cart  and  Grimke,  for  the  motion* 

Desaussure  and  Petigru^  contra* 

• 

However,  this  objection  aHhough  misapplied  in  the  case  under  considered 
tioii,  is  really  a  Irery  important  one  in  another  point  of  Tiew;  that  is  a  pfrpftnitjf 
where  the  possessor  b  not  allowed  to  alicnmte  tlic  jH-operty— where  an  heir  hs 
forced  upon  him  per  formrnn  rfom  and  he  cannd  by  any  assignment  or  convey- 
Ancp  bar  the  entail->-no(  where,  if  Ac  do  not  choott,  the  heir  wiinsuccced  Mteun^ 
4umformam  dent  to  the  end  of  time.  Thus  since  TaltanMn's  case,  estates  tai> 
have  ceased  to  be  perpetuities,  merely  becatise  it  is  now  optional  with  each  sac 
«essive  tenant  in  tail,  «^hethcr  the  entail  shall  continue  or  not;  and  any  settle- 
vienf  made,  on  however  remote  a  contingency  shall  have  effect;  provided  it  be 
within  the  reach  of  a  fine  or  recovery.  Thus  if  «n  estate  be  limited  to  A.  for  life, 
fcmainder  to  trustees  to  preserve,  &c.  remainder  to  the  first  and  other  sons  of  A. 
in  tail,  remainder  over  with  a  proviso,  that  if  B.  die  and  there  ifumld  be  tolat 
faiiure  ofhtir»,  or  htirt  of  the  bodif  of  B.  then  the  uses  limited  to  A.  and  his  sona 
•hould  cease,  and  the  lands  remain  to  the  use  of  C.  and  iiis  heirs;  this  limitation 
to  C.  is  valid,  becansf?  when  the  first  tenant  in  tail  comes  into  possession,  he  may 
bar  it  by  a  common  recovery,  and  therefore  there  is  no  danger  of  a  perpetuity. 
Doe  V.  Henea^e,4  T  R.  IB,  Sanders  on  Uses  and  Trusts,  164. 

To  apply  this  doctrine  to  the  case  of  a  fee  ecnditional:  the  right  to  bar  such 
an  entail  may,  it  is  true,  end  in  most  cases  would  exist;  and  so  far  alienation  not 
being  absolutely  prohibited,  or  eren  very  much  restrained,  there  might  seem  t» 
be  no  reason  for  considering  the  gift  as  creating  a  pcr|>ctuity.  Bui  then  the  con- 
tingency mifiht  not  happen:  the  having  issue  is  a  condition  which  it  does  not  en* 
tirely  depend  upon  the  will  of  the  tenant  to  perform  or  not,  and  clrcnmstanccs 
may  .  invent  its  being  performed  for  generations  together.  If,  therefore,  we  are 
to  take  the  law  in  the  rude  stale,  we  find  it  in  whenBracton  wrote,  and  for  some 
time  af^er,  there  would  often  occur  cases  of  actual  perpetuities.  [Is  not  the  dan-> 
ger  of  perpetuity  practically  guarded  against,  by  the  circumstances  that  the  pow- 
er of  alienation  must  exist,  during  the  life  of  every  tenant,  by  the  performance 
of  the  condition,  or  the  estate  revert  for  want  of  performance;  and  thus  become 
unfettered.'  R.]  What  is  to  prevent  the  judges,  then,"  adopting  with  regard  to 
•uch  limitations,  the  rule  that  has  been  applied  to  contingent  remainders,  execu- 
t<)rv  devises  and  springing  uses,  and  is  now  considered  as  a  fundamental  and  unf- 
v-  IS  si  princ'ple  of  our  jurisprudence,  vis.  That  the  right  of  barring  such  contin- 
gent -fts,  Rhall  in  no  case  be  extended  beyond  a  life  or  lives  in  being,and  twenty- 
one  yeai-sand  a  few  months  after.?  Only,  it  might  be  proper  to  distinguish  be- 
tween those  cases  where  the  tenant  in  fee  conditional  could  not  bar,  i.e.  where 
there  was  no  issue,  from  those  where  heeould  bar;  vis.  where  there  being 
Issue,  hr  did  not  choose  to  aliene  the  estate  inter  vivos.  In  the  latter,  the  doctrine 
of  f'5e-ta!l  v»'0!ild  apply,  and  tlinrefore  no  difrnus  rindiee.  nodus:  but  the  former 
^fould  deioMiti  the  eitraordinaiy  remedy  of  the  eotirts;  the  tbees  epo  mecbaiiipt,^ 
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S%eaci  of  1778,  requiring  justices  of  the  peace^  before  taking 
upon  themselves  to  exercise  the  office^  to  sign  a  roll^  to  be  lodged 
in  the  secretary  of  staters  office,  has  become  inoperative,  and  is, 
tirtunlly  repealed: 

mind  this,  by  long  disuse;  by  subsequent  laws,  which,  if  not 
directly  inconsistent  with  the  provision,  are  evidently  founds 
4d  on  the  supposition  that  it  does  not  exist;  and  by  change  of 
eircumstanees,  which  have  rendered  the  provision  inapplicabU 
and  unnecessary. 

This  was  a  qui  tarn  action  of  debt,  to  recover  against  the 
dtefi^ndant,  a  penalty  of  £1 ,000  currency,  for  having  taken  upon 
himself  to  exercise  the  office  of  magistrate,  without  being  duly 
^alified.  The  act  of  1778,  Pub.  Laws  301,  after  prescribing 
the  manner  in  which  magistrates  are  to  be  ^jualified,  and  tlie 
oath  of  office,  provides,  that  "  the  said  magistrates  shall,  at  the 
time  of  qualification,  sign  a  roll  which  shall  be  lodged  in  the 
secretary's  office,  that  all  persons  may  resort  thereto  for  theif 
information,  and  thereby  discover  who  are  acting  magistrates," 
and  imposes  the  penalty  of  ;£  1,000  currency  on  any  one  wh0 
.fhall  take  upon  himself  to  act  as  a  magistrate,  without  first 
complying  with  die  directions  of  the  act.  It  appeared  from  the 
evidence  that  the  defendant  had  taken  upon  himself  to  act  as  a.. 
magistrate,  without  having  signed  the  roll,  as  required  by  the. 
act.  The  presiding  judge  was  of  opinion,  and  so  instructed  the 
jury,  tbat  tiie  act,  in  tliis  particular,  was  in  full  force  and  operar 
tion,  and  that  the  defendant's  neglect  or  omission  to  ponform  to 
it,  had  subjected  him  to  the  penalty;  and  they  found  a  verdict 
against  him  for  the  amount.  Misdirection  on  this  point,  wat 
Vjade  one  of  the  grounds  of  a  motion  for  a  new  trial. 

The  opinion  of  the  court  was  delivered  by  Mr.  Justim 
Johnson* 

It  is  not  pretended  that  the  act  on  which  this  acdon  « 
founded,  has  been  repealed  in  express  terms,  and  there  is  no 
doubt  that  signing  the  roll  to  be  kept  in  the  secretary's  offi^ 
was  one  of  the  requisites  prescribed  by  the  act  as  necessary,  prior 
to  entering  on  the  duties  of  the  office  of  ma^strate.  It  is  ob* 
vious  then,  that  the  liability  of  the  defendant  depends  on  the 
question,  whether  this  clause  of  the  act  has  or  has  not  become 
im>perative.  The  following  are  amongst  the  received  mle^  iiaQi; . 
Ae  constr^ctioii  of  status: 
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Ist.  If  a  subsequent  statute  contain  provisions  inconsistent 
with  a  former  statute  on  the  same  subject,  it  operates  as  a  repeal 
of  the  former,  although  it  contain  no  negative  words.    ,  * 

2nd.  If  absurd  consequences,  or  tliose  manifestly  against^ 
Common  reason,  arise  collatercMjf  out  of  a  statute,  it  is  void^a 
tanto* 

3rd:  If  a  statute  be  of  dubious  construction,  loing  usage 
may  be  called  in  to  aid  the  exposition. 

Before  we  proceed  to  the  application  of  these  rules,  it  will 
be  necessary  to  take  a  brief  review  of  the  several  statutory  pro- 
visions on  tiiis  subject,  and  of  the  usages  under  them,  as  far  as. 
j:an  now  be  ascertained.  The  constitution  of  1778,  provides, 
that  all  justices  of  the  peace  shall  be  nominated  by  both  branch- 
es of  the  legislature,  and  commissioned  by  the  governor,  du* 
ring  pleasure.  The  act  of  1778,  on  which  this  action  is  found- 
ed, followed  immediately  after,  and  is  avowedly  predicated  on 
this  provision  pf  the  constitution.  By  this  act,  all  persons  ap* 
pbinted  to  that  office,  are  required  to  take  the  oath  appoint- 
ed by  the  36th  article  of  the  constitution  of  1778,  and  the  oath 
of  office  which  is  prescribed;  and  to  sign  the  roll.  The  next 
stattitory  provision  on  the  subject,  is  to  be  found  in  the  7th  sec- 
tion of  the  provisi(mary  articles  of  the  constitution  of  1790,  by 
which  it  is  ordained,  that  the  legislature  shall,  at  their  next  ses* 
sion,  elect  justices  of  the  peace  throughout  the  state;  that  all 
ibrmer  commissions  of  the  peace  shall  then  cease,  and  fjfiat, 
thereafter,  all  commissions  of  the  peace  shall  expire  at  fixed 
periods,  to  be  declared  by  law.  The  act  of  February  1791 
followed;  by  which  it  is  provided  that  "  all  justices  of  the  peace 
shall  be  appointed  as  heretofore,  and  shall  continue  in  office 
lour  years;'*  1*^  Famt  50.  By  the  act  of  1799, 2nd.  Faust, 
S59,  the  term  of  office  is  extended  to  thimy  days  after  the  ses- 
sion of  the  legislature,  at  or  next  after  the  expiration  of  the  four 
years  for  which  they  were  appointed;  and  the  act  1800,  2nd« 
Fbust,'360,  authorises  two  justices,  whereof  one  shall  be  of  die 
Quorum,  to  administer  to  any  person  die  oath  or  oaths  of 
office,  which  is,  are  or  may  be  required  by  law,  to  be  taken  by 
such  person.  I  'have  not  been  able  to  ascertain,  with  any  de- 
gree of  certaihty,  what  was  the  usage  under  the  act  of  1778, 
prior  tP  the  P,ct  of  1791.    It  is  certain,  however,  that  from  1791  ^ 
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down  to  the  present  day,  commissions  of  the  peace,  as  provided 
for  in  the  constitntiion  of  177S,  have  never  been  issued  by  the 
governors,  and  that  signing  the  roll,  kept  in  the  secretary's  o(* 
fice,  has  never  been  practised,  except  occasionally,  by  magis* 
trates  appointed  for  Charleston  and  its  vicinity.  In  respect  to 
the  state  generally,  it  was  a  dead  letter,  forgotten  and  buriec'^ 
and  is  now  brought  to  light,  no  doubt,  for  the  purpose  of  grati* 
fying  the  worst  passions.  With  these  facts  before,  us,  we  will 
proceed  to  enquire  how  far  the  constitution  and  act  of  1778,  has 
been  rendered  inoperative  by  subsequent  acts  or  statutory  pro* 
visions.  By  this  act^  magistrates  are  required  to  take  the  oadi 
appointed  by  tlic  36th  article  of  the  constitution  of  1 778.  The 
4th  art.  of  the  constitution  of  1790,  also  provides  an  oath  for  all 
persons  appointed  to  offices  of  profit  or  trust.  By  the  constitn* 
tion  of  177S,  they  are  to  be  commissioned  by  the  governor  du« 
ing  pleasure.  By  the  act  of  1791,  the  term  of  office  is  limited 
to  fb4)r  years;  and  from  that  time  commissions  have  been  di»- 
iised.  By  the  act  of  1778,  they  are  required  to  qualify  before 
the  governor,  or  -before  commissioners  duly  appointed  by  hinu 
By  the  act  of  1800,  two  justices,  one  of  whom  shall  be  of  the 
quorum,  are  authorised  to  administer  the  oaths  of  office;  so  that 
according  to  the  most  rigid  application  of  tlie  first  rule  laid  down, 
all  that  remains  of  the  constitution  and  act  of  1778,  is  that 
aiiich  prescribes  the  form  of  the  oath  of  office,  and  that  whicli 
requires  those  who  arc  appointed  to  sign  the  roll.  The  con« 
stitutiooof  1790  evidently  contemplated  an  entirely  new  modi« 
ficatioD  of  the  government,  without  reference  to,  or  dependance 
on  the  constitution  of  1778.  It  professes  to  provide,  of  itself, 
for  all  matters  proper  for  such  an  instrument,  and  the  organic 
aadon  of  the  magistracy  b  expressly  provided  for;  and  it  is 
worthy  of  consideration,  whether  this  circumstance  is  not,  per 
sBj  a  virtual  repeal  of  an  act,  growing,  out  of  a  system  created  by 
it,  and  expressly  referring  to  it,  although  it  may  not  be  in  direct 
opposition,  or  wholly  repugnant  to  its  provisions.  But  sup- 
posing it  to  be  a  doubtful  question;  we  have  the  usage  under 
the  constitution  of  1790  and  act  of  1791,  down  to  the  present 
time,  winch  has  dispensed  with  the  necessity  of  signing  the  roll; 
and  according  to  the  third  rule  laid  down,  they  operate  as  a  vir* 
tual  repeal  9f  the  act  pf  1779«  A^m^  it  iis  in  die  recollection  of 
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iJI  that  are  conversant  with  the  history  of  the  times,  that  the  act 
of  1800,  authorizing  magstrates  to  administer  oaths  of  office, 
grew  oat  of  the  inconvenience  felt  by  those  in  remote  part^  of 
the  state,  in  attending  the  person  of  the  governor  to  qnaliiyii 
and  was  intendcMl  to  remedy  this  evil.  But  if  the  magistrates  are 
now  to  be  summoned  from  Pendleton  or  Horry,  to  enrol  tlirir 
names  in  the  office  of  the  Secretary  of  State  in  Charleston  and 
Columbia,  as  to  them,  this  act  was  of  little  purpose.  They  are 
moreover  required  to  do  this  at  the.  time  of  quaUfication;  and  if 
they  may  take  the  oatli  of  office  before  magistrates,  in  Pendletom 
and  Horry,  literal  compliance  with  the  act  of  1778,  is  impossi«> 
ble,  and  falls  within  the  second  rule. 

There  is  another  view  of  this  subject,  whitch  reconciles  my 
mind  fully  to  the  conclusion,  that  signing  the  roll  is  unnecessa* 
iry,  and  that  so  much  of  the  act  as  acquires  it,  has  become  in* 
operative.  The  avowed  object  in  requiring  it,  was,  that  it 
might  be  known  who  the  magistrates  w^e.  They  are  appoint- 
ed by  resolution  of  the  legislature,  and  their  names  all  enroUed 
in  their  journals.  Their  appointments  are  printed  with  their 
acts,  which  are  put  into  the  hands  of  almost  all  ^!ie  civil  officers' 
of  state,  and  even  into  those  of  the  secretary  of  state,  and  are 
indeed  a  matter  of  as  much  notoriety  as  if  published  from  the 
house  tops  in  every  district  of  the  state;  and  to  say  the  least  of 
the  act,  this  provision  has  become  useless  and  unnecessary,  b 
is  not  intended  to  go  the  length  of  saying  that  the  oath  of  office, 
required  by  the  act,  is  also  superseded.  Its  use  has  been  conse-* 
crated  by  an  usage  even  more  hiveterate  than  that  by  which  tlrar 
other  was  rejected,  and  is,  in  itself,  so  well  adapted  to  the  occa<« 
lion,  that  it  ought  to  be  retained. 

Motion  granted. — Bay^  JSToit^  CoUoek  and  Qnnti,  Jut^ 
'ds^  concurred 

J.  B,  L^are  and  /•  W^  Towg^er,  lor  motioil^ 

^imom^  contra. 


CHARLESTON,  JANUARY  TERM,  1824.       109 

^      John  Glenn,   Trustee,  vs.  Jack  Lopez. 

J}efe.n^antj  toho  was  confined  in  jail,  on  a  recovery  in  an  actioik 

on  the  case,  petitioned  for  the  benefit  of  the  Insolvent  Debtors* 

■'Act.    Held  that  no  other  evidence  than  the  record  itself  could 

'  be  received,  to  shew  the  nature  of  the  trespass,  for  which  the 

recovery  was  had. 

Th^  provision  of  the  Prison  bounds  act,  excluding  from  it^ 
benefits  persons  '*  seen  without  the  walls,^^  or  "  without  the 
rides,^"*  cxtends^  to  applicants  for  the  benefit  of  the  Insolvent 
Debtors'  Act. 

Merely  beinj:^  seen  without  the  walls,  does  not  exclude  from 
^le  benefits  of  the  act*  The  test  is,  whether  defendants  being 
toithout  the  rules,  was  voluntary;  or  the  result  of  causes  which 
he  could  not  control. 

A  fl:ee  person  of  color  receiving  the  benefit  of  the  act,  must 
ia/ce  the  oath  prescribed  by  it. 

Tuc  plaintiff  brougfit  an  action  on  the  case  against  tbd 
ilefendanty  for  harboring  a  slave,  and  recovered  a  verdict  for 
$  damages.     He  was  then  surrendered  by  his  bail^ 

and  he  gave  security  to  keep  the  prison  bounds.  In  this  state 
of  things,  he  presented  his  petition,  accompanied  by  a  schedule 
ef  his  property,,  duly  sworn  to^  praying  the  benefit  of  the-  act 
for  the  relief  of  insolvent  debtors.  On  the  hearing  of  the  ap- 
plication, the  plaintiff,  for  the  purpose  of  excluding  him  from 
tlie  benefit  of  the  act,  offered  to  prove,  by  evidence,  that  the 
injury  on  which  the  action  was  founded,  was  committed  under 
circumstances  of  great  aggravation.  He  also  offered  to  prove, 
that  the  defendant  had,  after  he  had  given  the  security,  been 
3een  without  tlie  prison  rules;  all  of  which  the  presiding  judge 
refused  to  admit* 

In  the  course  of  tlie  examination,  circumstances  appeared 
which  raised  a  presumption  that  the  defendant  had  not  included 
in  his  schedule,  sundry  articles  of  property,  to  which  he  wa* 
i^titled,  and  under  the  circumstances  of  the  case,  he  was  per- 
mitted to  amend  his  schedule  by  inserting  them.  The  defen-, 
dant  being  a  free  person  of  color,  (a  negro)  and  the  presiding 
Judge  being  of  opinion  that  he  was  not  competent  to  take  an 
oath,  orcVred  his  discharge  without  administering  the  oath  re- 
quired by  the  act.  The  appeal  which  was  made  from  this  deci- 
Mon  w  the  part  ©f  the  plaintiff,  involved  the  following  qudfetionsJ 
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Uu  Whether  the  plaintiff  could  resort  to  other  evidence 
than  the  record  itself,  to  shew  the  nature  of  the  injury  on  whict 
the  action  was  founded: 

2d,  Whether  the  act  of  going  without  the  prison  rulet^ 
did  not,  fer  se  exclude  the  defendant  from  the  benefit  of  the 
insolvent  debtor's  act: 

3d.  Whedier  die  court  was  justifiable  in  permitting  the  de-^ 
fendant  to  amend  his  schedule,  after  it  was  sworn  to  and  filed: 

4th.  Whether  the  defendant  ought  to  have  been  discharged 
without  taking  the  oath  prescribed  by  die  act,  although  a  free 
person  of  color. 

T%s  opinion  of  the  Court  wm  delivered  by  Mr,  Jttstict 
Johnson* 

Amongst  the  cases  enumerated  in  the  7th  sec.  of  the  insoU 
vents  debtor's  act,  pub.  laws,  251,  is  that  of  the  defendant's  be- 
ing in  custody  on  a  recovery  for  a  wilful  and  malicious  tres^ 
pass,  or  to  use  the  words  of  the  act,  "  no  person  or  persons 
shall  be  entitled  to  the  benefit  of  this  act,  who  shall  be  sued^ 
impleaded  or  arrested  for  damages  recovered  in  any  action 
for  wilful  maifaem  or  wilful  and,  malicious  trespass,^*  tec.  and 
the  evidence  oBered  was  intended  to  prove  that  the  injury 
for  which  this  action  was  brought  fell  widi  the  class,  and 
its  admissibility  gives  rise  to  the  first  ground  of  the  motion. 
By  way  of  testing  its  admissibility,  let  the  question  be  asked^- 
for  what  cause  is  the  defendant  id  custody?  The^  answer  must 
be,  that  it  is  the  consequence  of  the  recovery  against  him;  and 
this  recovery  is  founded  on  the  case  stated  in  the  record.  In- 
dependendy  of  this  deduction,  there  are  other  conriderationt 
Which  clearly  exclude  any  other  evidence.  There  would  be  no 
possibility  of  attaining  any  thing  like  certainty,  except  by  try- 
ing the  whole  case  de  novo,  and  eiven  then,  it  must  remain  un* 
certain  whether  the  damages  fottnd  were  predicated  on  the  pre- 
cise state  of  the  facts  developed  in  this  new  investigation.  If 
the  record  is  once  departed  from,  there  is  no  limitation,  as  the 
plaintiff  would  be  at  liberty  to  go  into  proof  of  any  other  injury^ 
however  foreign  to  the  action  in  which  the  damages  were  fonnd. 
The  evidence  tendered  on  this  point  was,  therefore,  clearly  in- 
admissible. 

Reading  this  as  an  action  on  the  case,  and  confining  tli^ 
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jdaimiffto  the  record  for  the  evidence  of  its  character,  it  has  not 
been  insisted  that  the  defendant  is  excluded  from  the. benefit  of 
the  act;  and  snch  an  idea  is  clearly  excluded  by  the  opinion  of 
the  court  in  the  case  of  Wailing  vs.  Jennings j  IsL  Jd^Cord  10^ 
which  belonged  to  the  same  class,  that  the  defendant  was  enti* 
tied  to  the  benefit  of  the  act. 

2d.  7%e  insolvent  iehton?  act  contains  no  provision  for 
the  admission  of  persons  confined  on  civil  process  to  the 
prison  rules;  but  it  is  provided  for  in  the  7th  clause  of  the 
act  usually  called  the  prison^s  hounds  actj  Pub.  Lawsy  457; 
by  which  it  is  enacted,  that  no  person  *^shall  be  discharged 
mthout  ftiOy  satisfying  the  action  or  execution  in  which  h^ 
or  she  is  confined,  if  since  his  or  her  confinement,  and  be- 
fore he  or  she  gave  security  as  aforesaid,  he  or  she  has  been 
Men  without  the  prison  walls,  or  if  since  his  or  ber  giving  sueh 
jKCurity,  he  or  she  has  been  seen  without  the  prison  rules,  with* 
out  being  legally  authourised  to  do  so."  On  the  part  of  the 
defendant,  it  was  contended  that  tliis  clause  of  the  act  was  not 
intended  to  apply  to  persons  claiming  the  benefit  of  the  insol- 
Tent  debtors  act,  but  exclusively  to  those  applying  for  the  bene« 
lit  of  the  prison  bounds  act.  In  the  case  of  Peck  vs,  Olover^ 
).st  Jfott  and  Jl^Cord,  582,  it  is  remarked,  perhaps  more  gene- 
rally than  was  justifiable,  and  certainly  more  so  than  was  ne* 
cessary  to  the  case,  that  this  clause  applied  exclusively  to  cases 
under  the  insolvent  debtors'  act.  That  case  turned  upon  the 
question  whether  a  bond  given  by  a  person  confined  on  mesne 
process  could,  if  broken,  be  assigned  to  the  plaintiff,  and  the 
first  member  of  the  section  under  considieration  only  provides  for 
the  assignment  of  a  bond  given  by  one  confined  in  execution;  so 
that  its  applicability  was  not  necessarily  involved;  and  upon 
looking  into  both  the  acts,  it  will  be  clearly  seen,  that  as  appli* 
ed  to  diis  question  it  must  be  retained  as  indispensably  neces- 
sary to  both;  for  without  it,  many  of  their  most  important  pro-' 
vinoos  would  be  whoOy  defeated.  To  return  to  the  question 
made  in  the  second  proposition:  If  a  literal  construction  was  to 
be  adopted,  it  would  seem  that  the  fact  of  being  without  the 
prison  walls  or  bounds  would,  per  se,  exclude  the  defendant 
from  the  benefit  of  the  act;  but  its  operation  would  be  so  un-- 
x^aioubk  that  it  would  lose  its  iDfluence  as  a  law.  Accorduig^ 
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to  this  construction,  if  the  prisou  should  be  ou  fire,  tlic  debtor 
must  either  elect  to  perish  in  the  flames  or  suflbr  perpetual  im^ 
prisonmeut;  or  if  he  should  be  carried  bcyoiid  the  rules  by  force 
.  or  accident,  over  which  he  had  no  control,  he  must  pine  out  hi» 
existence  in  the  four  walls  of  the  jail:  mid  on  the  other  hand,  it 
would  be  destructive  of  the  objects  of  tlie  act,  if  he  was  per- 
mitted to  go  without  and  return  at  his  pleasure.  As  the  best 
means  of  guarding  against  these  extremes,  it  appears  to  me  that 
a  defendant's  right  to  the  benefit  of  tlie  act  ought  to  be  tested 
by  the  issue,  whether  his  being  without  the  rules  was  voluntary, 
0r  the  result  of  causes  which  he  could  not  control.  If  the  forrad- 
er, sound  policy  would  exclude  him  from  it;  if  the  latter,  justice 
and  humanity  strcngtiicns  his  claim  to  them.  The  evidence  on 
this  point  having  been  excluded,  the  court  are  unable  to  make 
the  application;  we  think,  however,  that  it  ought  to  have  been 
admitted,  and  that  its  hifluence  ought  to  have  been  determined 
on  the  foregoing  principles. 

Sd.  The   third  question  is   founded  on  the  15th  clause 
of  the  insolvent  debtors'  act,  wliich  excludes  a  debtor  from 
its   benefits  who   "  shall  conceal   any  part  of  his  estate,  and 
not  make  a  full  surrender  and  delivery  thereof,"  &ic.     It  was 
contended  that   this   provision   would    be    wholly    defeated, 
if  on  being  detected  in  an  attempt  to  conceal  or  keep  back 
a  part  of  his  estate,   the  defendant  should  be   at  liberty   to 
shelter   himself  under  the  privileges  of  an  amendment,  and 
thereby  escape  the  penalties  imposed.     To  this  it  is  with  great 
propriety  replied,  that  a  construction  which  would  incarcerate 
for  ever  an  unfortunate  debtor,  who,  intending  to  deliver  up  his 
all  10  his  creditors,  had,  from  one  of  those  casualties  or  inadver- 
tencies t3  which  the  whole  human  family  are  exposed,  omitted 
in  his  schedule  some  unimportant  article  of  property,  would  be 
too  narrow  and  illiberal  for  practical  purposes.    Such  undoubtr 
edly  would  be  the  consequences  of  tliis  mode  of  construction, 
apd  hence  Uie  necessity  of  the  practice  which  has  been  sane 
tioned  by  repeated  adjudications,  of  permitting   amendments 
even  after  the  schedule  was  filed.     It  ought  not,  however,  to  be 
indiscriminately  admitted,  as  in  its  consequences  the  result  ^» 
prehended  might  be  realized;  and  it  appears  to  me  that  the  only 
rifo  footmg  ou  which  it  cw  be  put,  is  to  ihrow  on  tfce  appliwtt 
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#16  barden  of  showiug  satisfactorily  that  the  omission  was  not- 
designed  to  effect  a  fraudulent  concealment,  or  to  give  some  other 
reasonable  account  why  the  property  was  not  included. 

4th.  The  only  remaining  question  is  as  to  the  legality  of  dis- 
Aafging  the  defendant  witliout  oath.  This  was  not  claimed  as  « 
privilege  by  tlie  defendant,  but  originated  with  the  court.  It  was 
supposed  that  the  same  policy  which  excludes  persons  of  color 
from  giving  evidence,  would  operate  so  as  to  exclude  then^ 
from  taking  an  oath  in  any  case.  As  a  mere  matter  of  policy, 
it  was  always  within  the  control  of  the  legislature,  and  taking 
the  path  prescribed  by  the  act  is  made  a  condition,  s^ine  qua  non^ 
to  entitle  him  to  its  benefits.  There  is  no  exception,  ■  and  to 
carve  out  one  for  this  case,  would  be  to  destroy  t)ne  of  the  seen* 
xities  provided  for  in  the  act,  as  a  guard  against  fraudulent  con« 
cealments.  The  court  are  of  opinion,  therefore,  that  the  defends 
aot  ought  not  to  have  been  discharged  without  taking  the  oa^t^ 

MttgeTj  Kotty  Justices,  concurred* 

Grmke^  for  the  motion. 
Furman^  contra* 


Administrators  ov  Happoldt,  w.  Elias  Jonbsv 

In  an  action  by  the  adminutrator  of  an  insolvent  estate^  d^9nA^ 

ant  is  not  entitled  to  avail  himself  by  way  of  discount,  of  a  ne* 

*  gotiable  note,  made  by  the  irUesiate  and  transferred  to  defend^. 

ant  after  his  death,  to  the  full  amount  due  on  the  note:  but  only[ 

to  a  reduction,  rateably  with  other  creditors. 

Assumpsit,  on  an  account  due  by  the  defendant  to  the 

plaintifiTs  intestate.     Amongst  other  grounds  of  defence,  th« 

defendant  offered,  by  way  of  discount,  a  due  bill  for  $150^ 

made  by  the  intestate,  payable  to  John  Egleston  or  bearer, 

which  had  been  transferred  to  the  defendant  after  tlie  death  oT 

I  the  intestate.  It  was  admitted  that  the  estate  was  insolvent  and 

would  not  pay  more  than  five  shillings  in  the  pound;  and  the 

question  was,  whether  the  defendant  was  entitled  to  the  whoH 

amount  of  this  discount,  or  only  in  average  proportion  with 

creditors  of  the  same  class.    The  presiding  judge  instructed 

the  jury  that  the  defendant  was  entitled  to  the  full  amount  of  tho 

discount,  and  they  found  accordingly;  and  anew  trial  was  mov* 

ed  for  w  the  growd  of  laiedurecttoa  io  tbe  foregoing  particoliqg 
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The  opinion  of  the  Court  trot  delivered  by  Mr.  JuHtee^ 
JohoMon. 

At  the  death  of  the  intestate,  Egleston,  to  whom  the  due 
tin  was  payable  and  who  then  held  it,  stood  in  the.relation  of  a 
creditor  of  the  estate  to  that  amoont;  and  the  act  of  assembly, 
Sub.  LawSf  494,  which  prescribes  the  mode  of  marshalling  as^ 
iets  and  paying  debts^  expressly  provides  that  no  preference  shall 
tie  given  to  creditors  in  equal  degree.  The  debt  due  by  the 
defendant  was  assets;  and  if  is  acknowledged  that  there  were 
Bot  enough  to  pay  the  debts.  The  effect  of  allowing  the  whole 
amount  of  the  discount,  is  the  payment  of  that  entire  demand^ 
ia  exclusion  of  others,  and  is  in  direct  opposition  to  the  pro^ 
"visions  of  the  act.  The  circumstance  that  the  due  biD  wa^ 
transferred  tothe  defendant,  cannot  alter  the rightsof  theparlies» 

In  the  character  of  creditor,  Egleston  could  <HiIy  tra&sfar 

the  rights  which  he  had   as  such,  at  the  time  of  the  intestate's 

death;  which  according  to  the  act,  was  dniy  to  a  rateable  pso-' 

portion,  in  common  with  other  creditors  of  equal  degree;  and 

the  defendant  could  take  no  more.    A  ccmtrary  rule  would  fuiw 

Bsh  the  greater  facilities  for  obtaining  an  undue. preference^  19 

an  extent  that  would  wholly  defeat  the  wise  and  equitable  pnK 

lisions  of  the  act.     The  debtor  of  an  insolvent  estate  would 

find  little  difficulty  in  purchasing  up  demands  against  the  estate, 

flaficient  to  cover  the  amount  due  by  liim,  and  thus  appropriate 

BO  much  to  himself  in  exclusion  of  others.    As  a  matter  of  ex* 

pediency ,  therefore,  the  eourt  would  not  be  inclined  to  ad<^t  it. 

The  case  of  Mayhew  vs.  Flakcy  2ftd.  Nott  &  M^Cord,  398, 
which  is  relied  on  in  opposition  to  the  motion,  is  clearly  recon* 

eileable  with  this  view.     There  the  ^scount  consisted  of  a  debt 

Ate  by  the  intestate  to  the  defendant,  at  the  time  of  his  death, 

and  which  Gfer^teA  as  an  extinguishment,  pro  tanto,  of  the  debt 

dhie  by  lum^  so  that  in  respect  to  this,  he  did  not  stand  in  the  re^ 

lation  of  creditor.    The  discount  in  that  case  was,  therefore|(. 

properly  admitted. 

The  motion  lor  a  new  trial,  is  granted.     Cots/^tk^  GwM^ 

fiichardeon  Sf  Huger^  Justices,  concurredr 

Jhsauisuref  for  the  motion 

Jhmkin,  iroBtrt* 
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Thomas  W.  Pric£,  ada.  John  Justrobe. 

The  granting  of  a  continuance,  is  a  matter  for  the  discretion  of 
4he  judge  before  whom  the  cause  is  brought. 

A  note^  promising  to  deliver  ^'  so  many  barrels  of  rice  a» 
VfUl  amount  to  two  hundred  dollars^  at  one  dollar  per  cwt^ 
another^  for  the  delivery  of  twenty-five  barftls  of  rice,  at  on^ 
dollar  and  twenty-jive  cents,  per  cwt:  Held  that  the  measure 
of  damages,  in  an  action  brought,  was  the  actual  value  oftK^ 
rice,  on  the  day  appointedfor  the  delivery. 

The  possession  of  orders  drawn  by  the  defendant,  for.  goods^ 
were  not  sufficient  evidence  cf  the  delivery  of  the  goods;  the 

flaintiff  being  a  merchant  and  presumed  to   keep  regular 
ooks. 

This  was  an  action  of  asstimpsit  on  the  following  notes, 
Tix.  ^<Charlest<m,  8^  November,  1814.  Sixty  days  after  dat^ 
1  promise  to  deliver  Mr.  Justrobe,  or  order,  £uch  number  of 
barreb  of  new  rice  as  will  amount  to  the  sum  of  two  bundred 
dollars,  value  received  this  day,  at  one  dollar,  per.  cwt*  (Sign* 
^,)  T.  W.  Price."  **Sirty  days  after,  date,  I  {promise  to  deli* 
-ver  Mr«  Justrobe  twenty-five  barrels  of  rice,  at  one  dollar  ami 
ene  quarter  per  cwt.  28th  December,  1814.  (Signed)  T«  W. 
Price."  To  these  was  superadded  an  account  for  goods  sold 
and  delivered,  amounting  to  $99  87-100.  The  only  evidence 
offered  to  jnrove  the  account  were  orders,  drawn  by  the  defen* 
dantf  requesting  the  plaintiff  to  deliver  goods  to  third  personSt 
'but  there  were  neither  book  entries  or  any  other  proof  of  the 
delivery  of  the  goods,  than  the  mere  possession  of  the  orders. 
The  jury,  under  the  direction  of  the  court,  found  a  verdict  for 
die  plaintiff,  estimating  the  rice  at  its  value  at  the  time  it  was  tm 
"be  delivered,  which  exceeded  considerably  the  value  fixed,  bj^ 
the  notes,  and  also  for  the  amount  of  the  account.  Before  the^ 
tase  went  to  the  jury  in  the  circuit  court,  the  delendant  mov^d 
to  continue  it,  on  the  ground  of  the  absefice  of  a  witness  vrhm 
had  been  summoned,  and  whose  materiality  was  sworn  to  bj 
the  defendant;  but  the  conrt  rejected  the  motion,  and  ordered 
the  ease  on  for  trial.  The  defi^ant  moved  for  a  new  trial  €0 
the  foUowing  grounds: 

1st.  Became  the  defendant  was  unprepared  for  trial,  and 
under  the  circumstances,  the  cause  ought  to  have  been  continue 
^  VoA  aompulsory  proc^^i  iiiaufid.  against  the  witaa^; 
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Sd.  Because  the  juf^  erred  in  estimating  the  value  of  the 
rice  at  a  higher  rate  than  that  expressed  on  the  face  of  the  notes* 

3d.  Because  pldntifT  was  not  entitled  to  recover  the 
amount  of  the  account,  as  no  book  of  original  entries  or  other 
Jegal  proof  was  tiffered  of  the  delivery  of  the  goods. 

The  opinion  of  the  Court  was  delivered  by  Mr.  Jvsiice 
Johnson. 

From  the  nature  of  the  thing,  applicathons  for  continuances 
must  alway  be  addressed  to  the  discretion  of  the  court,  and  any- 
fixed  rule  on  the  subject  is  impracticable.  It  may  be  possible, 
and  the  rule  of  court  is  an  effort  to  establish  something  like  a. 
principle,  on  which  to  exercise  it;  but  in  its  application  to  the 
infinity  of  perplexing  questions  to  which  it  gives  rise,  the  pre- 
siding Judge  must  be  left  free  tp  act  in  such  a  manner  as  to  so-  , 
cure  a  speedy  and   fair  trial,  the  great  object  and  end  of  the  4 

rule  itself;  and  this  court,  for  the  most  obvious  reasons,  ought 
not  to  interfere.  It  would  involve  the  absurdity  of  controlling 
a  discretion   by  discretion,  without  the   aid  of  the    circum-  ; 

stances  on  which  it  was  first  exercised.     The  defendant  can,  .  { 

therefore,  take  nothing  on  this  ground  of  the  motion.  I 

2d.  It  is  impossible,  by  the  most  subtile  construction,  to  give 
to  the  notes  on  which  this  action  is  pardally  founded  any  other 
legal  eflect  than  that  of  contracts  for  the  delivery  of  rice,  men« 
tioned  in  them,  on  the  days  stated;  the  price  mentioned,  being 
nothing  more  than  the  consideration  on  m  hich  they  were  found- 
ed; aad  there  is  no  principle  better  established  or  more  univcr^ 
sally  acte4  upon,  than  that  the  measure  of  the  damages  is  the 
value  of  the  thing,  on  the  day  on  which  it  should  be  delivered! 
to  which  there  is  no  legal  objection  to  superadd  by  way  of  dam* 

ages,  also,  the  interest  which  has  since  accrued  on  the  ampunt.- 
The  jury  did  right,  therefore,  in  adopting  it  in  their  estimate  of 

the  damages  in  this  case. 

3d.  The  last  ground  is  not  without  difficulties;  but  after 

considering  the  subject  well,  ray  miwl  has  come  to  the  conclu-' 

^on  that  the  account  was  not  legally  proved.    The  orders  were 

mere  authorities  to  deliver  tlie  goods  to  the  person  in  whose  fa^ 

Vor  they  were  drawn,  and  do  not  contain  any  intrinsic  evidence 

ihat  they  were  delivered;  and  when  it  is  recollected  that  the 

plaintiff  was  a  B^rchanti  and  kepti  or  ought  to  have  kepi 
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regular  books,  in  which  the  goods  delivered  onght  to  Have  been 

entpred,  and  that  he  himself,  or  any  clerk,  was  competent  -to 

prove  them;  keeping  them  back,  or  not  accounting  for  tiie'm^ 

creates  a  strong  suspicion  that  all. was  not  fair.     The  presence 

of  the  book  was  necessary  for  another  purpose)  it  might  have 

appeared  that  the  account  had  been  settled,  or  that  the  good« 

had  only  been  partially  deli  vered;  and  under  the  usage  of  this 

country,  where  slaves  are  the  usual  agents  when  goods  are 

wanted  for  family  use,  it  would  be  impossible  tat  the  defendant 

to  disprove  the  delivery.     I  think,  therefcm,  it  was  incumbent 

on  the  plaintiff  to  prove  the  delivery  of  the  goods  by  other 

means  than  the  mere  production  of  the  orders,  and  a  new  trial 

Is  ordered,  unless  the  plaintiff  enter  a  remittitur  for  the  sum  of 

#99  87-100,  the  amount  of  the  account. 

Ba^j  JSTott,  Gantt,  and  Huger^  Justices^  concurred- 
fFhit€j  for  the  motioo« 
fhiUf^tn^  contra. 


JoHw  Carstew,    m.   Roger  Mumut, 

Afi  Action  on  the  case  cannot  be  maintained  for  an  injury  Am^ 
'  by  beating  the  plaintijps  slave*     Trespass^  •  vt  er  armis^  if  the 
<mly  proper  remedy, 

Trs  pldntiff  declared  in  trespftss  on  the  case,  against  th« 
tiefendttit,  for  beating  his  (Biff's)  slfive«  Defendant  Slemnrred 
generally,  and  plaintiff  joined  h^ue  in  demurrer.  The  ground 
al^ed  in  siqiport  of  the  demarrer  was,  that  the  si^  Jon  of  tre»« 
pads  on  tlie  case  would  not  lie  for  such  an  injury,  and  that  the 
imly  remedy  was  tre^ass,  vi  et  armis;  and  the  honorable,  the 
tecorder  of  the  city  cou^t,  before  whom  the  Cause  was  tried,  be* 
Ing  of  this  opinion,  gave  judgment  for  the  defendant.  Tbm 
plaintiff  moved  this  court  to  reverse  that  judgment,  on  the 
gromid,  that  either  trespoiss  on  the  case^  or  trespass  vi  et  armis^ 
#oald  lie  for^such  av  injury,  and  thai  he  had  a  right  to  elect 
niudi  action  he  would  Imng. 

The  opismm  of  the  Court  was  ddhered  if  Mr.  Jtmtm 
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The  genera}  position,  that  an  action  of  trespass  vi  et  arnu:^, 
will  lie  for  injuries  committed  with  force,  is  not  controverted  by    • 
the  grounds  of  tbis  motion;  nor  was  it  insisted  on  in  the  argu-^ 
ment.    There  can  be  no  doubt  that  it  would  have  lain  in  the 
present,  case;  it  therefore  only  remains  to  be  enquired  whether 
the  proposition  that  an  action  on  tlie  case  would  also  lie,  can 
be  supported  on  principle  or  authority.     There  may  be  cases 
in  wliich  the  line  of  separation  between  these  two  remedies  is 
•o  finelydrawn  as.  to  require  the  nicest  inspection  to  trace  it; 
but  in  most  cases,  the  distincti<m  is  so  marked  as  to  admit  of 
little  doubt  in  its  application.     So  far  back  as  the  case  of  Scoii^ 
vs^rShephardj  3  fVUson^  411,  the  distinction  appears  to  have 
been  well  understood  to  dqiend  on  the  fact,  whether  the  injury 
Complained  off  was  tbe  immediate  consequence  of  tlie  act,7>r 
whether  it  was  remote  or  consequential;  if  the  fortoer,  then  tres-^ 
pass  vi  et  armis,  was  the  proper  remedy ;Jf  the  lattei^case;  and 
C.  X  JDe-Gfrey,  in  delivering  his  opinion  in  tliat  case,  ilhistra-  j 

ting  this  distinction,  remari&s  that  trespass  lies  against  any  per-  | 

ion  fron^  whom  an  injury  is  received  by  force.  So  tliat  the 
questi'dn  is  whether  ^e  injury  was  received  or  resulted  directly 
firom  the  force  of  another,  and  this  distinction  is  kept  up  and 
recogniied  io  all  the  subsequent  cases;  Day  vs.  Edwards^  5  Duru^ 
ford  h^Eoiiy  649;  Ogh  vs.Bames^  8,  Dumfordin  East,  190. 
In  Day  w.'  Eklwards,  the  case  of  throwing  a  log  into  the  high- 
w«iy,  is  put,  by  way  distingaisbing  between  the  presence  or  ab- 
sence of  force.  If  I  am  hurt  by  the  act  of  tliromng,  this  coa- 
fdtutes  force  and  the  injury  is  immediate;  but  if  it  lies  there  and 
l^tumble  over  it,  there  is  an  absence  of  force^  and  the  iii|iiry  ie 
consequential.  The  injury  of  which  the  plaintiff  in  this  case 
complains,  is  that  the  defenctant  beat  Ms  slave;  there  was  thes^ 
Ae  immediate  application  of  f<H*ce,  and  the  injury  proceeded  im-* 
mediately,  from  the  defendant,  and  accorcBng  to  the  rule  laid 
down,  the  remedy  was  trespass  vi  et  armis*  An  argument  ia 
support  of  the  motion  has  been  drawn  from  a  supposed  analogy 
IB  the  rdation  of  piaster  and  savant  in  England,  where  the 
ffemedy  for  an  injury  done  through  the  person  of  the  servant 
Is  ease,  and  that  (rf'  master  and  sl^e  m  this  country;  but  it  will 
oot  hold  good*  In  England  the  master  has  no  immediate  and 
^tfied  interest*  in  the  person  ^  the  servant^  and  consequeatljf 
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^i^an  only  be  mediately  or  consequentially  affected,  by  an  Injury 
done  to  him;  but  in  this  country,  the  master's  property  in  the 
slave,  is  as  absolute  as  in  any  other  article  of  property.  Force 
committed  on  a  slave,  is,  therefore  an  immediate  injury  to  the 
master.  The  case  of  WJute  vs.  Chawibers^  2  Bay,  70, 1  observe* 
was  a  special  action  on  the  case;  but  there  the  great  contest  was, 
whether  any  action  would  lie  for  such  an  ii^ury;  and  the  ques- 
tion, whether  that  was  the  proper  rensedy  was  not  decided,  nor 
did  the  court  throw  out  any  intimation  of  an  opinion  upon  the 
point.  It  is  sometimes  difficult,  if  not  impossible,  to  discover 
clearly  the  philosophy  or  the  necessity  of  the  rules  by  which 
the  difierent  remedies  are  made  to  apply  to  the  various  wrongs 
which  one  man  may  inflict  on  another,  but  the  propriety  of  pra^ 
jierving  them,  when  they  are  distinctly  marked,  wiU  be  univer* 
sally  admitted.  They  partake  not  of  form  oidy^  for,  as  re» 
marked  by  Mr.  /.  £fro«e,  in  the  ease  of  Savignae  vs.  Mo<me^ 
6th  Dumford  &  East^  130,  in  refi»rence  to  these  two  actions^ 
'*they  difler  substantially,  in  the  pleading,  the  eiridenoe,  the 
judgment  and  some  of  the  consequences  irbidi  follow  there* 
from,"  and  indeed  the  diflerence  in  the  amount  necessary  to 
carry  costs,  wo)ild  ct  itself  be  a  sufficient  reasmi  for  pr^servki|^ 
the4istinetioa« 

'     The  motion  is  dismissed.— Ab»,  CefeMk,  CTmtf,  MiAarit 
iHn^  Hugerl  Justices,  concurred. 
*  TToamer^  for  moticm, 
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SiHON  Mag  WOOD,  ads,  Akn  Lmqb,  Admnistratrix  of  SopkMt 
^  Facrrow, 

'    JL  H.  euecotor  qf  S»  P.  deceased,  but  who  wMnotshevmta 

have  ever  proved  the  unUs  or  qmlified,  sold  a  slave  belongins 

to  his  testatrix's  estate,  to  defendant,  "  Aw  executors,  admtnis- 

'  iraiors,  and  assigns  forever  ^  but  did  not  style  himself  executor 

in  the  bill  of  sale. '  By  the  witl  of  testatrix,  the  '^annual  income 

•  of  the  property  was  given  to  the  executor,  U.  H.  in  remainder^ 

•ixpectani  onth^  death  of  a  third  person  person  without  issue. 

Held  that  H.  H.  had  fuU power  to  sell,  as  executor,  though  he 

had  f^ver  proved  the  will,  nor  qualified;  and  having  no  powef 

to  sell  as  legatee,  he  should  be  ta  en  to  have  sold  as  executor, 

though  he  did  not  so  style  himself  in  the  bill  of  sale.      He  who 

,   does' an  act  wUth  he  cannot  do  effectually,  but  by  virtue  of  an 

authority,    shall  be  takin  to  have  acted  in  execution  of  his 

authoriiy^ 

TReVEB  to  recover  the  value  of  a  slave,  mamed  Cuffy .    It 

was  admitted  on  all  sides  that  Cufiy,  origiually  belonged  to 

Sophia  Packrow,  and  the  plaintiff  claimed  as  her  admini^tra* 

tm,  with  the  will  annexed.     The  claim  of  the  defendant  arose 

out  of  the  foUcywing  circumstances:. 

-  In  1 7*^  Sophia  Packrow  made  her  will,  and  died  some- 
liiyie  after.  The  will  contains  the  following  clause,  «  I^ve^ 
devise  and  beqneath  to  my  beloved  grand-son,  Paul  Haiyey 
-:  ^BflHliey,  the  whole 'of  nty  estate;  both  real  and  personal,  to  him 
and  his  lawful  issue  forever.  But  in  c^e  my  grand-sqn  afi^re- 
$a}d,  should  die,  leaving  no  issue  lawfully  begotten,  then  in 
that  case,  my  will  and  desire  is  that  my  personal  property  be 
kept  together,  and  that  my  beloved  son,  Henry  Harvey,  shall 
inhierit  the  annual  income  of  such  property,  and  all  and  every 
species  of  other  property,  without  disposing  of  any  part 
thereof.  But  in  case  my  grand-son,  aforesaid,  should  dici 
leaving  no  issue  lawfully  begotten,  and  my  son,  Henry  Har* 
vey,  should  die,  leaving  lawful  issue,  then  my  will  and  desire 
is,  that  such  issue  shall  inherit  such  estate  both  real  and  per- 
sonal,'' be.  and  in  tHe  event  of  the  failure  of  such  issue,  the 
'  will  contains  a  further  limitation  over  to  others,  and  William 
Warren  and  her  son  Henry  Harvey  are  appointed  execotors.  At 
the  death  of  Sophia  Packrow,  Paul  Harvey  Dudley  was  an 
infant,  and  her  estate  went  into  the  hands  of  Henry  Harvey, 
ker  executor;  and  by  a  bill  of  sale,  dated  in  1798,  he  convey- 
^  ibe  negro  in  dispute^  which  was  a  part  of  that  estate,  to  tbe 
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Magwood,  ads.  Legge. 
present  defendant.  The  bill  of  sale  purports  to  be  executed  by 
Henry  Harvey,  in  his  personal  and  not  in  his  representative, 
character,  as  executor,  nor  does  it  appear  that  he  ever  qualified 
as  such.  Henry  Harvey  died  some  time  after,  and  letters  of 
adnunistration  with  the  will  annexed,  were  granted^ to  the  plain- 
tiff. About  seven  or  eight  years  ago,  Paul  Harvey  Dudley 
died  without  issue. 

The  contest  in  the  court  below  seemed  to  have  turned  on 
the  proof  of  the  identity  of  the  slave,  his  value,  and  the  interest 
which  Henry  Harvey  took  in  him,  as  a  legatee,  under  the  limi- 
tations of  the  will."  The  jury,  under  the  direction  of  tlie 
presiding  judge,  on  the  questions  of  law  arising  out  of  the  facts, 
favorable  to  the  plaintiff's  right  to  recover,  found  a  verdict 
accordingly,  and  the  defendant  moved  for  a  new  trial,  on  the  fol- 
lowing grounds: 

1st.  Because  there  was  no  proof  that  the  slave  in  ques* 
tion  ever  belonged  to  the  plaintiff's  testatrix. 

2d.  Because  the  plaintiff  was  not  entided  to  maintain  the 
action. 

3d.  iThat  the  defendant's  title  was  clearly  proved,   and. 
tinder  the  circumstances  of  the  case,  he  was  entitled  to  a  ver- 
~  diet. 

4th.  That  his  honor  misdirected  the  jury,  in  charging,  that 
by  law  the  plaintiff  was  entitled  to  recover,  unless  they  were  of 
opinion  that  the  slave  never  had   belonged  to  the  estate  of 
,  Packrow^ 

Cbrimke^  for  appellant.     The  executor  had  an  undoubted 

right  to  sell  and  to  make  a  perfect  title.     Whether  he  ever  quar- 

lified  is  immaterial;  if  he  does  any  act  as  executor,  it  fixes'tbe 

cbanurter  upon  him  and  he  cannot  renounce  it.     He  is  compe* 

,.    t^At  to  do  any  act,  before  probate,  which  he  may  do  after  it« 

He  o^y  sell  without  leave  of  the  ordinary;  he  may  sue,  and 

that  in  his  own  oome  and  on  his  own  possession,  without  styling^ 

himself  executor.     It  illustrates  the  power  of  the  executor  over 

.,    the  eslatdy  that  his  assent  vests  a  perfect  title  to  a  legacy;  so 

that  n€»t  even  a  creditor  can  touch  it.     Yet  a  legatee  is  a  mere 

^  .^Toli^i^Mr. .  A  purchaser  for  valuable  consideration  is  more  fa* 

ypred  bv  the  law;  and  as  against  a  volunteer,  his  title  shoiild 

tie  pifelecledt    JJtw-ttf  vs.  JScSSleiton,  2  Bay^  33 1;  Loidw  09 
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Wills,  191;  1  Term.  Rep.  480;  1  Salk,  302;  Cro.  Joe.  113, 
Cro.  EUx.  668- 

When  there  arc  several  executors^  one  alone  may  sell  ani 
bind  the  rest.     1  Atk.  460;   Cro.  Eliz.  496. 

Another  principle  is,  that  if  a  man  do  an  act  which  he  can^ 
not  do  effectually  but  by  an  authority,  it  shall  be  taken  to  be  in 
execution  of  his  authority.  Par/cer,,vs.  Keitf  2  SaJk.  96:  And 
Henry  Harvey  had  no  right  nor  power,  witli  respect  to  thic 
property,  but  from  his  character  of  executor.  The  present  ad- 
ministratrix de  bonis  non  represents^the  former  executor.  In  the 
view  of  tlie  law,  they  are  the  same  person;  tmd  if  the  plaintiff 
should  succeed  iii  the  present  action,  it  will  occasion  the  singii* 
lar  result  of  a  vendor  avoiding  his  own  sale,  on  the  ground  of 
bis  want  of  authority  to  sell. 

Hunt  J  contra.  The  ground  which  Is  now  principally  reliedi 
on,  was  not  taken  in  the  coiut  below;  and  we  fairly  considered 
this  as  equivalent  to  a  concession,  that  Henry  Harvey  had  no 
title  in  his  character  of  executor;  that  is,  that  his  title  bad  been 
divcste^I,  by  a  previous  assent  to  the  legacy  to  Paul  Hairey 
Dudley.  We  may  presume  too,  from  the  verdict  of  the  jury, 
that  they  have  found  such  assent.  It  is  said  that  if  a  man  can  only 
do  aii  act  by  virtfte  of  an  authority,  his  act  shaU  be  referred  to 
that  authority;  but  it  is  equally  true,  that  a  man  shall  not  be 
presumed  to  have  committed  an  act  of  fraud;  he  shall  be  pre* 
sumed  to  have  done  what  lie  wak  nnder  a  moral  and  official  obU« 
gation  to  perform*  The  executor  was  under  such  an  obligatioQ 
to  assent  to  the  legacy,  and  it  was  a  fraud  if  be  sold  as  execu- 
tor. Henry  Harvey  certainly  had  an  interest,  as  legatee,  under 
the  will;  and  the  court  may  jusdy  conclude  that  he  sold  with 
reference  to  that  interest. 

Since  the  act  of  the  legislature  on  the  subject,  it  may  be 
doubted  whether  an  executor  has  the  power  to  sell  without  the 
ordinary^s  permission.  In  the  case  of  Harth  and  Heddlet- 
ton,  permission  had  been  obtsdned,  but  the  executor  did  not  seV 
in  pursuance  of  it.  Much  inconvenience  and  the  ruin  of  estates 
win  result,  if  insolvent  executors  be  authoriied  to  sell  widioul 
restraint. 

Gnnikef  in  reply.  If  there  was  an  assent  to  the  legac^^ 
^  present  plaintiff  cannot  maintm  tbe  actioa:  not  tbe  repre<» 
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fjmtative  of  Sopliia  Packrow,  but  the  remainder  man  of  the 
•state  must  sue.  An  executor  cannot  qualify  his  assent;  if  ha 
Assented  to  tlie  particular  legacy,  he  assented  to  all  that  de- 
pended on  it;  and  the  estate  passed,  never  to  to  return  to  him  in 
his  representative  character. 

The  opinion  of  the  Court  was  delivered  by  Mr*  Justice 
Johnson*  - 

•  The  brief,  on  which  this  case  has  been  argued,  contains 
a  variety  of  grounds,  which  from  the  view  taken  by  tlie  court, 
have  become  unimportant.     It  will,  therefore,  only  b*e  necessa- 
ry to  consider  those  on  which  the  case  turns,  and  which  arise 
OQt  of  the  third  gromid  of  the   brief.      There  is  no   doubt 
^bout  the  fact,  .tliat  Henry  Harvey,  the  executor,  did  sell  the 
negro  m  dispute  to  the  defendant  ^n  1798,  and  if  he  had  the 
power  to  do  so,  tl^erc  are  as  little  doubt  that  the  verdict  i$ 
wrong.     It  is,  therefore,  proposed  to  consider: 
.    1st.  Whether  he  bad  or  had  not  that  power. 
It  is  not  in  proof  whether  either  the  other  executor  or  him- 
self did  prove  the  will  and  qualify:  and  notwithstanding  the 
^1  Ip^^t  length  of  time  which  has  elapsed  since  the  death  of  the 

testator  and  the  sale  of  the  negro,  would,  in  the  absence  of 
^roof,  furnish  a  srong  pi^sumption  in  support  of  the  affirma- 
tive, yet  for  the  purposes  of  this  case,  it  may  be  conceded  that  be 
£d  not.  An  executor,  unlike  an  administrator,  derives  all  his 
interest  in,  and  power  over  an  estate  from  the  will  of  the  testator^ 
and  not  from  the  letters  testamentary  granted  by  the  ordinary.. 
"i  Bacon^s  Ah.  Tit,  Executors  and  Administrators^  E.  14;  an4 
having  mice  elected  to  accept  the  administration,  he  can  never 
afterwards  divest  himself  of  that  character.  Any  act  which  wonU 
coostitate  him  executor  de  son  tort,  as  taking  possession  of  the 
^oods  and  converting  them  to  his  own  use,  or  di^osiag  of 
them  to  another,  or  releasing  debts  due  te  the4e6tator,  and  the 
fike,  is  evidence  of  such  acceptance^  2  BaeonU  Ab*  Tide  Exe^ 
tttiofs  and  Administrators^  E.  10.  It  follows,  therefore,  that 
the  fact  of  selling  the  negro  in  dispate  to  the  defendant  was  an 
bssumpdon  of  the  powers  of  an  executor  and.  invested  him  with 
that  characterr  But  it  is  expressly  hud  down,  Aat  an  executmr 
may,  before  probate,  possess  himself  of  the  goods  of  the  testator- 
He  may  pay  debts  nA  le g^ci^s  wd  give  releases  for  debts  4q& 
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to  tlie.  testator.  He  may,  In  his  own  name,  msuntain  trespa^ 
.trover,  or  detinue,  for  goods  which  he  has  had  in  possession^ 
andr  AS  more  strictly  applioable  to  this  question,  he  may  sell, 
give  away,  or  dispose  of  die  property  of  his  testator  as  he 
.  pleases.  Indeed  with  respect  ^o  his  power  over  chatties  which 
he  has  reduced  to  possession,  I  have  been  unable  to  find  any 
limitation.  2  Bacon's  Ab,  Title  Executors  and  Administrators^ 
£.  14.  As  executor  he  might,  therefore,  lawfully  sell  the  negr» 
to  the  defendant,  even  before  the  will  was  proved.  It  is  true, 
the  bill  of  sale  to  the  defendant  is  in  the  name*  of  Henry  Har« 
Vey,  without  the  addition  of  his  character  as  executor,  and  this 
^cumstance  has  given  rise  to  the  question: 

2.  Whether  this  addition  was  necessary  to  transfer  the  right. 

It  is  4:ertainly  a  matter  of  convenience,  which  ought  never 
i0  be  lost  sight  of  in  conveyancing,  to  recite  the  authorities  and 
exhibit  the  true  characters  in  which  the  parties  act;  as  they  serve 
as  indices  to  circumstances  which  it  would  be  difficult  to  trace 
without  them,  at  a  distant  period;  but  it  is  not  indispensab^  ne* 
cessary.  The  general  rule  is,  that  when  one  does  an  act  which 
he  cannot  do  so  as  to  be  e'fiectual,  otherwise,  tlian  by  virtue  oF 
an  authority,  it  shall  be  taken  to  be  in  exercise  of  that  authori- 
ty, although  it  be  done  in  his  own  name;  Parker^  vs.  Ketty  1  Salk^ 
05;  and  the  good  sense  and  sound  policy  of  the  rule,  is  clearly 
dediicible  from  the  consequences  which  would  result  from  a  dif^ 
lerent  rule  in  the  present  case.  Henry  Harvey  was  in  posses- 
sion of  the  negro,  which  of  itself  was  prima  facie  evidence  of 
INToperty  and  consequently  of  the  right  to  dispose  of  it,  and  hac|^ 
tts  has  heea  before  observed,  the  legal  right  to  do  so;  and  it  does 
aot  appear  that  the  defendant  was  informed  of  the  character  in 
which  be  possessed  these  powers.  If  therefore  the  concealment 
of  bis  authority  was  suiBcieotto  avoid  the  sale,  the  most  detes-- 
table  frauds  might  be  practised,  and  it  would  lead  directly  to 
the  ridiculous  result,  that  one  might  dispose  of  pnqperty  in  his 
own  name  and  recover  it  back  in  a  representative  character. 
There  is  one  qualification  of  this  rule,  which  has  been  dioughi 
^plicable  to  the  present  case  and  which  deserves  ciHisideration* 
It  is,  that  where  one  has  an  interest  and  authority  both,  and  doea 
an  act  without  reciting  the  authority,  it  shall  be  taken  as  done 
Iqr  vidua  of  his  interest.  1st.  5a2fc»  9ft.    Tba  araficalioD  of 
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Ibis  principle  is  supposed  to  be  derived  from  the  circumstance, 
tbat  Henry  Harvey  had  za\  interest  in  this  property,  expectant 
on  the  death  of  Paul  Harvey  Dudley,  without  issue;  from 
whence  it  is  concluded  that  the  sale  to  the  defendant  should  be 
taken  iu  reference  to  that  authority.  It  does  not  appear  to  me, 
that  by  the  terms  of  the  will,  he,  as  legatee,  even  admitting  the 
contingency  to  have  occurred  upon  which  his  interest  depended, 
had  any  power  over,  or  hiterest  in  the  property  itseli*.  The  de- 
vise, to  use  the  words  of  die  will,  is  of  the  "annual  income,'* 
and  riierc  is  moreover  an  express  prohibition  to  his  disposing  of 
any  part  of  the  property.  There  is  another  view  which  to  my 
mind  is  equally  conclusive.  The  bill  of  sale  professes  to  con- 
vey to  the  defendant  an  absolute  and  unconditional  property  in 
the  negro.  The  habendum  is  to  him,  '*his  executors,  adminis- 
trators and  assigns,  and  to* their  own  proper  use  and  behoof  for* 
ever.*'  Give,  therefore,  to  Henry  Harvey,  all  the  interest  which 
he  could,  ))y  the  utmost  liberality  of  construction,  take  as  lega- 
tee under  the. will,  and  it  ftdls  far  short  of  that  he  has  transfer* 
red  to  the  defendant.  The  act  done  by  him,  was  one  which  he 
could  not  do,  so  a$  to  be  effectual,  othenvise  than  by  virtue  of 
hts  authority  as  executor,  and  according  to  the  general  rule,  it 
must  be  referred  to  that  authority. 

On  these  grounds,  the  court  concur  iu  t'.e  opinion,  that  a 
pew  trial  ought  to  be  granted. 

Bmj^  JSTotty  Colcoc.':  fc  Gantt,  Justices,  concurred. 

Grimhey  for  the  ^notion^ 

Huhiy  contra. 

Note:  It  has  been  objected,  ivitli.  some  degree  of  earnestness,  that  the  ques* 
tioiMon  which  the  opinion  of  tbo>  court  has  been  expressed,  ought  not  to  have  enter* 
ed  into  the  case  here,  because  they  were  not  made  in  the  court  below,  and  perhapii 
it  is  due  to  the  occasion,  to  express  the  view  of  the  court  on  tlie  subject.  By  the 
practico  and  rules  of  the  court,  we  are  precluded  from  entering  into  the  case 
dt  noi>Of  anil  it  is  true  that  this  court  will  only  hear  the  case  that  has  been  made 
on  the  circuit.  But  f  apprehend  that  there  has  been  a  misapplication  of  them  to 
the  present  case.  The  facts  were  clearly  proved,  and  tlm  questions  arising  out 
of  them,  are  regarded  as  decbive  of  the  rights  of  the  parties,  and  the  objecttoa 
iQits  9i>lely  on  the  circn instance  that  they  were  over-looked  in  the  circuit  court. 
In  a  triiil  on  the  circuit,  it  is  expected  that  the  counsel  will  bring  to«the  view  of 
the  court,  all  the  fHiints  which  are  calculated  to  incline  the  scale  on  either  side: 
but  without  intending  to  detract  from  the  well  deserved  character  of  the  bar  for 
promptness  and  vs?;iJance,  I  hazard  little  In  sayiu$;,  that  few  have  had  the  cooduot 
md  9MuiBj^eiii9atof  a  ceqapUcatcd  and  perple&ing  Qixse,  who  Uave  d0  on  cv^ 
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Makshall,  ads.  White. 

iWly  reviewing  the  events  of  a  trial  on  circuit,  discovered  tbat  some  little  maU 
ter  has  escaped  his  attention  which  might  possibly  have  had  its  influence;  and  to 
permit  an  inadvertence  of  Uiis  sort  to  fix  and  control  the  rights  of  the  parties, 
would  work  the  most  flagrant  injustice.    The  rights  of  a  party,  so  situated,  stand, 
I  think,  even  on  higher  ground.    The  court  ib  tlic  counsel  of  both  the  portieai 
and  by  it,  the  rules  of  law  are  to  be  applied  to  the  case,  arising  out  of  tiie  evi- 
dence; to  restrain  their  perversion  or  misapplication  on  the  one  hand,  and  to  sup- 
ply a  y  deficiency  on  the  other;  and  to  deny  to  this  court  the  power  of  correcUng 
inadvertences  or  mistakes,  would  be  to  jyervert  its  office,  from  substantially  admi»* 
I8t«^ring  the  Ju^ice  of  the  country,  and  make  it  merely  the  umpire  of  a  contest 
of  dexterity  and  promptness  between  the  counsel 


Mary  Mabshall,  ads.  John  Blake  White. 

The  right  to  the  use  of  a  pew,  the  possession  of  the  church  being 
in  the  corporation ,  is  an  incorporeal  hereditament;  for  disiur- 
lance  in  the  cnj  yment  of  which,  an  action  of  trespass  vi  et 
ftrmis  icill  not  lie:  hut, 

The  declaration  being  in  other  respects  complete  and  perfect. 
as  a  declaration  in  case,  the  words  *«  with  force  and  arms^^  %ciU^ 
after  verdict,  be  rejected  a»  surplusage. 

This  was  an  action  of  trespass,  ri  et  armis,  for  disturbing 
the  plaintiff  in  the  use  of  a  pew  in  St.  Philip's  Church,  in  the 
City  of  Charleston,  and  evicting  and  turning  him  out  of  the 
same.  The  declaration  was  in  every  respect  in  conformity  with 
the  most  approved  precedents  of  declarations  in  an  action  ou 
the  case  for  such  an  injury,  except  that  it  charged  the  act  to 
have  been  done  with  force  and  arms.  The  only  ground  relied 
on,  was  in  arrest  of  judgment,  and  involved  the  question  whe- 
ther the  action  of  trespass,  vi  et  armis,  was  tlie  proper  acdon  t« 
try  the  right  to  the  use  of  a  pew. 

Gadsden,  for  the  motion.  The  possession  of  a  church,  in 
England,  is  in  the  parson;  ancl  upon  the  game  principle  it  is^ 
in  this  country,  in  the  possession  of  the  corporation.  By  the 
old  Church  act  o(  1706,  the  church  and  church  lands  were 
jvested  in  the  rector;  by  the  act  incorporating  the  churches  they 
were  vested  in  the  corporation.  3  Brev.  Dig.  148.  It  follows 
that  the  right  to- the  uge  of  *a  pew  is  an  incorporeal  heredita- 
ment, of  which  there  can  be  no  actual  possession.  But  pos- 
lession  is  indispensably  necessary',  to  maintain  trespass  vi  ei 
emm»    For  an  iiyuiy  of  the  sort  complained  of,  case  is  the  only 
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Marshall,  ad*..  White. 
remedy.  1  CkiL  Plead.  143, 175, 178.  1  T.  R.  430.  2d  CMtiy, 
362,  (precedent.)  8  JVentworth,  55.  3  T.  R.  659.  6  T.  R. 
596.  1  Wils.  233.  1  Lev.  71;  2d.  193;  3J.  73.  1  Sid.  203. 
^  Craach,  45,  292.  3  IVoodeson,  194-6.  2  jBZac.  Cow.  428^9* 
li2  ^q?.  X05. 

Tlie  plaintiff  claims  under  a  grant  from  tlie  corporation; 
and  it  may  be  contended  that  it  conveyg  a  fee  simple.  It  is  to 
be  presumed  that  the  corporation  understood  the  nature  of  the 
property  they  had  in  the  chureh.  Grant  is  the  only  means  of 
transferring  a  property  which  is  incapable  of  manual  delivery; 
and  such  are  incorporeal  hereditaments.  The  grant  was  intended 
fo  convey  oo  more.  2  Bloc.  Com.  317. 

HmUf  contra.  On  motion  in  arrest  of  judgment,  the  Court 
wUl  only  look  to  the  facts  stated  in  the  record.  The  declara- 
tion states,  that  the  defendaat,  with  force  and  arms,  entered  the 
pew  and  expelled  the  plaintiff.  He  must,  therefore,  have  been 
in  possession.  It  is  a  common  case  of  trespass  vi  et  armisy  and 
does  not  come  within  the  principle  contended  for. 

The  opirAon  of  the  court  wa9  delivered  by  Jilr.  Justice 

wfohnson. , 

In  the  solution  of  the  only  question  propounded  in  this 
case,  it  will  be  necessary  to  enquire,  in  the  first  place,  into  the 
ehar&cter  and  nature  of  the  interest  which  the  plaintiff  had  in 
the  pew.  By  the  act  of  incorporation  of  1785,  ("3  Brevard^ 
148.)  the  church  and  all  its  appendages  are  vested  in  the  vestry 
«od  wardens;  and  the  plaintiff  derives  liis  title  to  the  use  of  the 
pew  from  a  ^ant  to  his  ancestor  from  the  corporation. 

Without  entering  into  a  minute  analysis  of  this  grants 
it  will  be  sufficient  to  remark,  that  it  is  evident  from  its  tenor 
and  nature,  that  the  uit  was  all  that  was  intended  to  be  convey- 
ed, aad  the  plaintiff  claims  no  more.  His  interest,  therefore, 
fells  clearly  withm  the  chiss  which  are  denominated  mcorporeal 
hereditaments.  These  are  defined  to  be  «  a  right  issmng  out 
of  a  thing  corporate,  or  concerning,  or  annexed  to,  or  exer- 
eisable  with  thesame.-  Their  existence  is  merely  in  idea  and 
abstract  contemplation  (Ja^V.  Law  Dictianary.  t^tUHeredv^ 
Uments.)     The  absence  of  a  substantial,  tangible  existence,  is 

^^^^^  I-    •••^- «r  iKU  4.«tate      Thev  elude  our  COP- 

ammgst  the  pecuhanttes  of  this  estate,     i  ney 

f^mmJT^lil^  *C  cardiiial  Yinaes,they  wst.  but  are 
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Maushall.  ads.  Wiiitk. 
not  to  be  seen  or  handled.     The  authorities  quoted  hi  argtw 
ment  are  perfectly  satisfactory  on  tliis  subject.  . 

Haviirg  thus  ascertained  the  nature  and  properties  of  the 
interest  which  the  plaintiff  has  in  the  subject  of  the  action,  I 
will  no^v  proceed  to  enquire  whether  the  action  of  trespass  vitt 
ftrmis,  is  applicable  to  the  injury  complained  of.  The  action  of 
trespass  vi  et  armis,  ex  vi  termini,  can  only  lie  where  force  has 
been  used  in  the  act  from  which  the  injury  resulted,  and  it  follows; 
as  a  necessary  consequence,  thatthe  plaintiff  must  be  in  possession, 

either  actually  or  constructively,  to  be  immediately  affected  by 
.  the  force  used  to  the  thing  acted  upon;  for  it  must  be  immedi- 
ately connected  wiUi  him,  or  the  force  employed  does  not  reach 
.    him:  Leame,  vs.  Bray,  3  East.  593;   Reynolds,  vs.   Clarke,  2 
La.  Raymond,   1399;   Green,  vs.  Goddard,  2  SaV',  641.     If 
we  testtlie  aptitude  of  this  remedy  to  the  injury  compbiined  of, 
it  will  clearly  follow  that  it  has  been  misconceived.     The  thing^ 
acted  upon  (the  plaintiff's  right  to  the  use  of  the  pew)  had  no 
actual  substantial  existence;  it  was  incapable  of  manual  posses- 
sion; and  physical  force  could  not  be  applied  t6  it:  the  injury 
wanted,  therefore,  both  the  ingredients,  possession  in  ^he  plain- 
tiff, and  force  by  the  defendant,  necessary  to  wistain  the  action  of 
trespass  vi  et  armis.     It  is  equally  clear,  I  think,  that  the  plahi- 
tiff's  remedy  was  by  an  action  on  the  case.     This  remedy  is 
expressly  provided  for  the  numerous  class  of  cases  which  do  not 
fall  within  the  preceding  rule,  and  lies  in  all  cases  where  the  idh 
jury  results  not  from  force  immediately  applied,  but  where  it  is 
consequential;  and  within  this  class,  are   expressly  included 
injuries  to  incorporeal  rights;  3  Blac.   Com.  122-3:  Stoc:<Sf 
vs.  Booth,  1    Term  Rep.  428. 

It  has  been  stated,  that  the  declaration  in  this  case,  in  every 
respect,  except  the  nse  oi^  the  wovds,  "with  force  and  arms,"  is 
in  case;  and  it  becomes  a  question  of  some  consequence  how  far 
Hhey  ought  to  be  allowed  to  affect  it  after  verdict.  I  am  unable 
to  discover  that  the  defenilant  was  deprived  of  any  advantage 
By  the  use  of  these  words  in  tlie  declaration;  the  case  was  fully 
stated  and  the  same  proof  was  required  of  the  plaintiff  as  if 
they  had  been  omitted;  the  defendo^it's  plea  and  defence  were 
the  same;  and  the  most  that  can  be  said  of  them  is,  that  they 
ffere  idle  surplusage,  inapplicable  and  umneaning,  as  a^|>tiied 
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C.  &  J.  T.  Weyman,  w.  John  MmDocK. 
to  the  case  stated  ou  the  record.     It  was  a  subject  to  which,  as 

has  been  shewn,  force  could  not  be  appHed;  and  it  is  within 
the  rules  of  practice  to  reject  as  surplusage,  useless  and  irrele- 
vant matter.  It  may  be  said  that  these  terms  possess  technical 
and  intrinsic  meaning,  as  distinguishing  between  tlie  different 
forms  of  acdon,  and  cannot  be  regarded  as  unmeaning.  1  ad* 
mit  that,  connected  with  their  subject  matter,  they  are  of  great 
importiince,  but  it  woilld  be  a  folly  to  apply  them  to  subjects 
t*3  which  they  have  no  relation,  as  wlien  tlicy  are  applied  to  the 
the  pnbUcation  o(  slander  and  other  things  of  the  same  nat  ure, 
and  equally  so  when  applied  to  the  case  under  consideration. 
It  's  not  denied  that,  the  defendant  has  a  right,  in  respect  to  form 
as  well  as  substance,  to  have  a  declaration  free  from  exception, 
before  he  can  be  compelled  to  answer  or  plead  to  the  merits;  but 
he  may,  if  he  thinks  proper,  waive  this  privilege;  and  does  so, 
in  many  cases,  by  pleading  to  the  merits.  The  only  mode  of 
taking  advantage  of  these  omissions  is  by  special  demurrer,  or 
on  a  motion  fo  a  non-suit,  as  circumstances' may  justify.  Here 
the  objection  is  rather  to  the  form  than  the  substance;  and  gc^ 
cording  to  settled  rule,  the  objection  comes  too  late  after  ver- 
dict. This  view  of  the  subject  put  the  case  on  the  footnig  of 
an  action  on  the  case,  and  it  may  become  a  question  whether 
the  verdict  found  by  the  jury  will  entitle  the  plaintiff  to  hi$ 
0osts,  but  it  is  umiecessary  now  to  consider  it. 

Motion  refused. 

Gaiitty  Ba^y  JVott,  Colcoc^y  linger ^  justices,  concurred. 
Gadseny  for  the  motion. 
Hunt,  contra. 


C  WimfAK,  &  J.  T.   WBTafAN,   executor-  and  executrix   qf 

S.  Gale,  «>.  John  MuimocK,  executor  Z.  Miller. 

Process  by  attachment  wUi  not  lie  against  an  tAsent  executor  or 
admimstrator. 

An  order  was  made  to  quash  the  proceedings  in  this  case, 
OD  tbe  groimd  that  an  attachment  will  not  lie  against  an  absent 
executor,  for  a  debt  which  was  due  by  tbe  testator;  and  an  a|v« 
jieal  taken  from  that  order.  '  «  ' 

CrUehristy  for  the  motion.  Tbe  attachment  is  a  proceed* 
"fa^in  re%  and  wtHmmtdfii  to  coma  m  stoad  df  tbeproceedntg 


126      SOUTH-CAROLINA   STATE  REPORTS, 

C4  &  J.  T«  Wetman,  tr#»'MuRDocx« 
in  personam,  when  the  defendant  cannot  be  fonnd.  If  the  exe-» 
cutor  were  witltin  the  state,  he  would  be  proceeded  against  per- 
sonally, as  a  debtor,  though  in  a  representative  capacity;  and 
when  absent,  tliere  is  no  reason  why  the  proceeding  by  attache 
Qient  shonld  not  apply  to  him. 

If  tlie  attachment  will  not  lie,  tfiere  is  no  remedy  for  the 
p-editors  of  estates,  in  the  absence  of  the  executor;  for  in  the 
case  of  Grifjith  vs.  Frazier^  8,  Cranchj  9  ro  21,  it  was  decidedly 
that  tlie  ordinary  could  not  gi*ant  administration,  during  the  ab- 
sence of  the  executor. 

King^  contra.  By  the  attachment  act,  the  process  can  oxh 
ly  issue  against  an  absent  debtor.  The  executor  is  not  the  debt- 
or, it  is  the  debt  of  his  testator,  and  he  is  therefore  not  included. 
If  the  plaintiiF  were  without  remedy,  it  would  be  a  matter  to  bn 
regretted,  but  this  court  would  not  strain  it's  powers,  to  give 
him  one.  The  court  of  Equity,  however,  has  the  power  and 
will  relieve;  tliat  court  can  impound  the  property,  until  the  exe- 
cutor account  for  his  administration.  The  courts  of  New-York 
an8  Peusylvania,  have  decided,  that  an  attachment  will  not  He 
against  an  executor.  2  DaUaSy  73,  97;  1  Johns,  ea.  372.  See 
also  the  case  of  Warwick  vs.  the  aimW.  of  Telfair^  decided  in 
this  co.urt,  Jan.  1822.     Journals  Con.  Cottrt, 

According  to  the  adjudications  on  the  sabject,  an  attach^^ 
uient  has  an  effect  in  binding  the  property,  and  giving  a  prefer* 
cnce  to  the  attaching  creditor;  and  if  it  were  allowed  against 
executors,  would  wholly  defeat  the  act  of  the  legislature,  pre* 
scribing  the  mode  of  marshalling  assets.  « 

Clarle^  in  reply.  He  wolrds  of  the  act  of  assembly  are 
very  broad,  and  include  all  descriptions  of  p^sons  who  are,  iii 
Way,  debtors.  It  is  do  objectkm  th«t  this  prpceedfng  will  de-> 
range  the  order  in  which  executors  are  directed  to  pay  debts. 
An  execQtor,  when  be  undertakes  ^  office,  should  know  what 
it  requires  of  him.  It  is  his  own  fanlt,  if  one  credher  obttans  a 
preference  to  the  injury  of  others,  and  no  doubt  he  will  be  bdi* 
▼idually  liable  to  make  it  good.  .  If  EqoiQr  can  give  fehef  m 
each  a  case,  it  is  A€  who  should  be  seat  diereto  seek  it. 

The  opinion  of  the  court,  toas  ddwerBihf  Mr*  Jus^ke  Bas/n, 

The  point  Sttbmttied  inttu»«aae  is,  wielfaer  a  wiit  of  at'' 
isdkineQt  iriSl  li«L  a^nst  an  w^n^h  iH»  VMt  >qC  tiic  Jiiinia«f 
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C.  &c  J.  T.  WryMAN,  vs.  Mubdock. 
the  state.  Upoo  consideration  of  the  ab^ve  case,  I  am  clearly 
of  opinion  that  a  writ  of  attachment  under  our  act,  will  not  lie 
«igaiust  an  executor  or  administrator,  for  they  represent  deceased 
persons,  for  whose  debts  they  are  not  in  any  wise  responsible. 
The  terms  of  our  act,  confine  its  operations  to  absent  debtors 
only,  who  are  originally  responsible  in  their  own  right;  and  the 
attaching  their  estates  and  effects  is  only  a  mode  to  make  there 
come  in  and  answer  for  their  own  debts:  the  whole  of  the  pro- 
4!eediugs  from  the  first  process  to  the  finaljudgment  and  esecutioni 
are  confined  to  the  absent  debtor  only.  On  the  contrary, 
an  executor  or  an  administrator  is  not  the  debtor;  conseqently, 
the  writ  of  attachment  can  never  reach  or  attach  upon  either  of 
them.  In  2d  Dallas^  73  and  97,  it  is  laid  down  that  executors, 
administrators  and  trustees  are  not  liable  to  the  writ  of  attach- 
ment, as  they  all  act.  in  a  representative  capacity;  and  in  this 
eourt,  in  1801,  an  attachment  which  had  been  issued  against  an 
teecutor  was  withdrawn,  because  the  courts  thought  it  would 
tiot  lie;  and  from  that  day  to  the  present  time,  there  is  no  trace 
of  an  attachment  against  an  eiecutor  or  administrator,  to  be 
ibund  on  the  records  of  our  court.  Besides,  it  would  derange 
the  wliole  course  of  administration  and  marshalling  of  assets, 
if  an  attachment  were  permitted  to  bind,  or  take  away  the  pro~ 
perty  of  a  deceased  person  out  of  the  hands  of  %n  executor  or 
administrator,  and  prevent  him  from  paying  the  debts  of  the 
testator  or  intestate  according  to  law.  The  attachment  law  is 
a  proceeding  in  rem,  agreably  to  the  civil  law,  unknown  to  the 
common  law;  and  in  all  such  newly  created  proceedings,  the 
rale  of  law  is,  that  they  shall  be  carried  on  strictly  within  the 
letter  of  the  law,  and  shall  not  be  allowed  any  other  or  further 
powers  by  consti-uction  or  intendment,  than  are  expressly  given 
by  Ae  act  creating  them. 

t  am,  therefore,  of  opinion  that  the  motion  should  be  re* 
(hsedP. —  Cohoekf  JVott,  Gafttt,  Jokmon  ta  Huger^  Justices,  con- 
^rred.' 

Chtr^e  fy  OUchrist^  for  motioa. 
King,  contra. 
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Simon  Maihs  and  sundry  other  creditors ^  vs.  Ei-iza  Smith. 

Petitioner  for  the  benefit  oftlie  "  Insolvent  Debtor^ s  Aci^'^  caused 
her  goods  to  ipe  secretly  removed^  with  intent  to  defraud  her 
creditors.  They  were  afterwards  recovered  by  the  creditors 
and  sold  for  their  benefit.  Held  thitt  the.  attempt  to  defraud 
did  not  deprive  her  of  the  right  to  the  benefit  of  the  act. 

This  was  a  motion  to  discharge  the  defendant  under  the 
act  for  the  relief  of  hisolvent  debtors;  which  wjvs  opposed  by 
the  creditors  on  the  ground  of  fraud:  an^l  th?y  filed  a  snggcstioa 
containuig  various  chiu*ges  against  her,  and  produced  a  number 
of  affidavits  in  support  of  theni,  which  hiduced  the  court  to  send 
the  case  to  a  jury;  who  found  her<^ullty  of  the  second  allega* 
tion  ui  the  suggestion;  namely,  that  she  the  said  Eliza  Smith, 
^^fraudulently,  secretly,  and  in  the  night  time,  and  with  intent 
to  defraud  her  creditors,  caused  a  portion  of  her  goods  to  be 
eloigned  and  removed  from  her  store  in  Ki'ig  strcct,  and  secret- 
ed in  a  distant  part  of  tlie  city  and  placed  under  tlie  direction 
of  others.'^    There  were  other  grounds  stated  In  the  suggestion, 
but  the  jury  only  found  her  guilty  of  the  second  chargx;  or  alie* 
gation*     Several  witnesses  were  produced  and  swom^  on  the 
part  of  die  creditors,  who  proved  substantially,  that  aAer  she 
had  been  taken  and  imprisoned  on  the  diiferent  executions  against 
her  body,  and  while  she  was  in  confinement,  she  sent  one  Phil- 
lips, a  pcrsoi4  in  whom  she  confided  and  with  whom  she  entrust- 
ed the  keys  of  her  house  or  store,  to  take  out  privately  a  quan- 
tity of  her  goods,  to  raise  money  for  Iter  support  and   to  &e 
lawyers.     That  Phillips  did  go  to  tlic  said  store,  at  different 
times,  in  a  private  and  secret  mamier,  and  did  take  out  of  her  store 
six  boxes  of  merchandize,  which  he  carried  to  his  own  house,  on 
Sunday  evening,  about  the  middle  of  Jmie  last,  and  afterwards 
de|M)sited  them  for  safe  keeping  with  a  neighbour.     Afierwards, 
on  Sunday  morning,  about  day  light,  on  or  about  the  4tli  July 
last,  he  packed  up  a  rice  cask  of  goods,  which  he  sent  jto  Mr. 
Sibley's  auction  establishment  in  King^street,  to  be  sold  fi>r  her 
use.     But  it  came  out  in  evidence,  tliat  by  the  vigilance  of  the 
creditors,  these  goods  thus  taken  away,  were  traced  out  and 
found  -by  the  creditors,  before  any  part  of  them  were  diq>osed 
of  for  her  use,  and  the  whole,  uicluding  the  six  boxes  aad  the 
rice  cask  of  goods,  were  delivered  up  to  the  creditors  and  after* 
wards  sold  for  their  account-     Phillips,  who  acted  as  her  ag«Q^ 
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im  the  transaction,  swore  that  every  article  he  took  out*  of  he> 
%8tore,  was  deKvered  tip  for  the  |ise  of  the  creditors  and  nothing 
was  eveataally  withheld  from  them;' and  it  did  not  appear  froiv 
any  part  of  the  testimony  given,  that  any  other  part  of  her  pro* 
perty  had  been  concealed  or  withheld  from  her  creditors;  but 
that  the  whole  had  been  sold  under  various  executions  for  tiieiip 
1>enefit.  The  presiding  jildge,  ordered  her  reconunitment  and' 
iirom  this  order  an  appeal  was  taken. 

Pepoon,  f3r  the  motion,  argued  1st.  That  the  alle^tion 
on  which  the  petitioner  has  been  convicted,  will  not,  if  trite^ 
•xchide  her  from  the  benefit  of  the  act.  An  attempt  to  com) nit 
fraud,  is  not  a  fraud.  If  this  be  termed  a  fraud,  it  is  one  which 
has  occasioned  no  injury  to  creditors,  nor  have  they  on  that* 
ground,  a  claim  to  oppose  the  petitioner'^  discharge. 

2d.  The  judge  before  whom  the  petition  was  brought, 
tbou^t  die  defendant  entitled  to  her  discharge;  but  fell  hi  i* 
#6lf  restrained  from  ordering  it,  by  the  finding  of  the  jury* 
]^t  it  was  unnecessaiy  to  submit  the  matter  to  a  jury.  By  the 
terms  of  the  act,  (Ist.  clause,)  the  judge  is  to  decide.  It  directs; 
Ibat  ^he  conH''  shall  inquire,  and  if  <<tbe  cmirt"  be  sAti^lied 
-jliall  discharge. 

A  misaqiprehcnsidn  has  arisen'  from  confounding  the  provi%> 
ions  of  atkc  Priitm  Bounds  Act  J  with  thosef  of  the  act  under  which 
tbB  appUeatiOQ  is  made.  The  rendering  of  a  false  schedule  ex* 
clndes  from  the.  benefits  of -that  act;  Ae  firaudijlent  withholding 
•f  prop^ty  i$  the  offence  which  prevents  th^  petitioner's  avaiU 
ing  himself  6i  tliis.  That  requires  the  schedule  to  be  sworn  ta, 
which  i«  not  reqdired  hy  this  act. 

Frasiy  amtra.  The  allegation  Ahd  finding  of  the  jury,  are^ 
flrnt  the  gk>ods  were  removed  witii  a  frauduknl  intention.  Upf<^g^ 
the  removal's  beutg  effected,  ihe  fratfd  wad  cfon^plete;  nor  do.{ 
lierceive  bow  a  recovery  of  the  goads  by. the  creditors  c^  an* 
Bul  it.  It  is  taken  for  graiited,  m  argULmeat,  that  the  whole  of 
Ae  goods  iecreted  by  her  were  r^tordd;  bat  this  .was.  a  fact, 
from  it*t  nature  mcapable  of  proof,  and  I  tW^k  the  jury  wero 
well  warraniedf  in'coQcfaiding  otherwise.  FroiB  the  whqte  a<% 
taken  together,  it  is  apparent  that  the  burthen  of  proof  is  tjirgwii 
dh  the  peMoner:  the  coart  mitft'be  Motisfled  that  the  whole  pjT 
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-6f  this,  in  the  present  case?    The  act  considers  fraud  not  as  b 
.  tivil  injury,  for  which  satisfaction  may  be  made  by  a  restoratioa 
of  the  property,  but  as  an  offencej  for  which  the  penalty  of  im- 
prisonment is  inflicted. 

Pepoon,  in  reply.  Referred  again  to  the  act,  for  the  pur- 
.pose  of  shewing  that  the  fact  of  property's  being  jvithheld,  at 
the  time  of  the  application,  furnishes  the  ground  for  remanding 
the  petitioner,  and  diat  after  being  remanded,  he  may  entitle^ 
himself  to  his  discharge,  by  fairly  surrendering  his  property,  to 
the  satisfaction  of  the  coiurt. 

The  opinion  of  the  Court  toas  delivered  by  Mr,  Jtatiee  Bay- 
From  the  view  which  I  have  taken  of  the  case,  I  am  cfear- 
ly  of  opinion  there  is  nothing  now  to  prevent  petidoner's  dis- 
charge under  our  insolvent  debtor's  law,  upon  taking  the  oath 
required  by  the  act  and  complying  wi|h  the  other  usual  requi-  ^ 

sites  of  the  same.     Our  insolvent  debtor's  act,  is  a  remedial  lair  - 

for  unfortunate  debtors  who  are  incapable  of  paying  tbdr  debts 
ttom  misfortunes  and  losses  in  trade  or  otherwise,  and  ought  to  J 

have  a  liberal  construction.  In  all  cases  where  a  debtor  gives 
up  all  his  estate,  real  and  personal,  for  the  benefit  of  these  to 
whom  he  stands  indebted,  he  is  entitled  to  his  discharge.  But 
in  all  cases  where  an  actual  fraud  has  been  coraimtied,  and  « 
a  debtor  has  concealed  or  sent  away  his  goods  or  property,  so 
as  to  place  them  beyond  the  reach  of  his  creditors  and  to  de^ 
prive  them  of  their  value,  the  law  will  not  and  ought  not  to 
screen  him,  or  set  him  at  liberty;  as  was  deternuned  in  this 
court  some  years  ago,  in  the  case  of  JVopter  vs.  Smithy  who  had 
sent  away  twenty  or  thirty  negroes,  to  East  Florida,  to  place 
them  out  of  the  reach  of  his  creditors.  In  that  case,  the  court 
refused  to  discharge  him  until  he  sent  on  an  agent  and  broughl 
them  back,  and  delivered  them  up.  So,  in  the  preseat  easei 
although  Mrs.  Smith  may  have  intended  to  conceal  aad  widihoUi 
from  the  creditors,  the  sir  boxes  and  the  nee  cask  of  merdMUH 
dite,  and  in  a  moral  point  of  view  may  be  said  to  have  commit^ 
ed  a  fraud;  yet  in  a  legal  point  of  view  the  fraud  was  preveated^ 
and  the  whole  of  the  goods  were  given  up  and  sold  tor  the  bene* 
£t  of  the  creditors.  An  intent  to  do  an  illegal  act  wiU  not  ^ 
law  constitute  an  offence,  unless  it  is  eventually  perpetrate^ 
Wd  Ihe  jury  b  this  case  have  only  foasid  by  their  yerdici^  thi»% 
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ibe  had  cansed  these  goods  to  be  taken  away  in  the  night  time 
^ith  intent  to  defraud  her  creditors.    They  have  not  convicted 
her  of  an  actual  fraud,  nor  could  not,  as  the  whole  of  the  goods 
were  eventually  delivered  up.     I  am,  therefore,  of  opinion  that 
this  verdict  of  the  jury,  of  itself,  is  not  such  a  finding  in  law  a^ 
trill' deprive  her  of  the  benefit  of  the  act,  after  the  testimonjr 
which  has  been  given  in  tins  case  in  her  favor. 
Aa^/,  Gantty  Johnson^  Justices,  concurred 
Pepam^  for  the  motioiu 
Frestf  contra.  ; 


Andrew  Miller,  vs,  John  Langtok. 

T%e  death  of  Plaintiff  in  replevin  abate*  the  $uit:  nor  vnU  a 

writ,  de  retomo  habendo,  be  awarded  on  iuch  abatement. 

In  this  case,  a  judgment  was  entered  up  in  the  court  of 
Common  Pleas,  in  £sivor  of  John  Langton,  the  avowant  in  re- 
plevin; but  previously  to  the  verdict  and  after  avowry,  Andrew 
Miller,  the  plaintiff  in  replevin,  had  died«  The  defendant,  con^ 
iSdering  himself  entitled  to  a  verdict,  proved  lis  demand  be* 
fore  the  jury  and  in  due  time  issued  his  writ  de  retomo  habendo. 
-A  motion  was  afterwards  made  before  Judge  Gantt,  in  January 
term,  1823,  to  quash  the  proceedings;  on  the  ground  that  by 
Ae  death  of  the  plaintiff  in  replevin,  the  suit  abated.  The  pre* 
ndingjudge  decided  in  favor  of  the  motion,  and  ordered  the 
Judgment  in  replevin  to  be  set  aside.  A  motion  was  now  made 
to  reverse  the  decision,  on  the  following  grounds: 

1  St.  That  an  action  of  replevin  does  not  abate  by  the  death 
of  the  plaintifi*. 

2nd.  That  the  decision  of  the  presiding  judge  was,  in 
odier  respects,  contrary  to  law. 

The  opinion  of  the  Court  wts  delivered  by  Mr.  Justtee 
Cokodc. 

I  can  Ascover  nothing  in  the  nature  of  this  action,  or  in 
Ae  doctrioe  on  the  subject  of  replevin,  either  under  the  vari« 
0US  statutes,  or  under  the  common  law,  which  will  make  the 
'  acti<m  of  replevin  an  exeeption  to  the  general  rule,  that  where 
a  plaintiff  dies  the  suit  abates;  see  Chitty^  436.  It  is  an  action 
of  trespass,  for  taking  gaod%  which  the  plaintiff  alleges  were 
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lis,  and  were  illegally  taken.     Now  die  merits  of  a  ca^c  baW 
iioAiiig  to  do  with  a  question  of  abatement.    Wlictber  Ae  facir 
alleged  were  true  or  not,  tlie  court  caimot  dcteraiine  in  thi« 
collateral  manner.     When  the  plaintiff  replevies  his  goods,  he 
gives  bond  to  prosecute  his  suit  or  redeliver  the  goods  difr- 
trained.     The  goods  are  restored  and  the  parties  placed  in  th* 
same  situation  in  which  they  were  before  the  distress.     The  de- 
fendant loses  no  right  by  the  abatement  of  the  action;  be  is  only 
in  the  situation  of  any  other  person  prosecuting  a  right.     By 
the  death  of  his  opponent  he  is  delayed,  and  I  can  discover  no 
greater  injury  resulting  to  him  than  results  in  every  otlier  case 
of  abatement.     If  an  action  be  brought  on  his  bond,  no  reco- 
very can  be  had,  for  he  cannot  be  non-suited  after  his  death* 
•♦Plaintiff  in  replevin,  havmg  given  a  bond  to  prosecute  his 
suit  with  effect,  levied  a  plaiat  against  the  defendant,  who  ob- 
l^aiined  an  ijo)  unction  to  stay  proceedings  until  a  certain  day,  on 
Vfhich  the  plauitiff  in  replevin  died;  it  was  adjudged  that  the 
plaintiff  had  prosecuted  his  suit  with  effect;  tliere  not  having 
been  either  a  non-suit  or  a  verdict  agmnst  him;  and  Holt,  C.  J. 
pompared  it  tp  the  case  of  a  recognizance  on  a  writ  of  error, 
vhich  was  tp  prosecute  with  effj?ct;  where,  if  the  plaintiff  was 
not  non-suited,  nor  the  judgment  affirmed,  the  recognixamce  wt» 
not  forfeited.''  Sdwin  JV.  P.  1 1 17,     So  in  the  case  of  CutfidS 
p$.  Cgn^y  ei  oi.  2  JVtUon'n  lUp.  83;  after  plaintiff  in  replevin 
^^  declared,  he  died  before  the  defendant  had  m^de  any  avow- 
ry, so  that  the  suit  was  abated  by  the  act  of  God;  whereupon 
it  was  moved  that  the  defendant  haye  a  writ  de  rttomo  hahendq* 
gat  the  court  decided  tliat  it  woul4  be  unjust;  for  that  writ 
could  only  be  awarded  oh  a  determination  of  the  merits,  aftd 
|ts  being  made  to  appear  that  the  taking  was  lawful.    This  is 
not  like  the  case  of  Talmnde  vs.  Qripps  and  others;  tbf  re  ^e 
defendants  were  substituted;  but  i\\d  cuse  required  no  support 
from  the  peculiar  nature  of  the  action.     It  was  a  case  wbcne 
there  were  two  defendants;  and  the  death  of  one  did  not  abate^ 
Ibje  action.  1st.  CkiUy^  43S;  at  least  this  was  my  view  qf  it* 

The  motion  is  dismissed. 

Bfl!f9  Qwttf  Johnson^  Justices,  concunredU 
CogdeU  t(  Gitchrist^  fqr  motiont* 


Charleston,  January  term,  1824.    is* 

Henby  p.  Holmes,  vs.  Bekjaion  F.  Hard. 

Urover  far  a  boat.  Defence^  that  defendant  had  taken  her- 
up  adrift  and  had  a  lien  for  sahmge  and  repairs;  u^kteh  plau^ 
^ff  had  prminiBed  to  payi  to  the  amouTit  of  forig  dollars.  JVo 
proof  of  defendanfs  having  saved  the  boaij  hut  plainiijps. pro- 
mise. Held  that  defendant  had  no  claim  for  salvage;  that  if  he 
had  J  it  would  not  have  authorized  him  to  repair  y  and  that  plain' 
Hff^s  promise  gave  him  no  lien. 

This  was  an  action  of  trover,  to  recover  the  value  of  a 
^row-boat.  Jt  was  proved  that  plaintiff  had  been  seen  in  poSi- 
lession  of  the  boat  and  that  her  value  was  from  $150  to  $200. 
.A  letter  from  defendant  to  plaintiff  was  produced  in  evidence, 
to  supersede  the  necessity  of  proving  demand  and  refusal.  The 
letter  required  plaintiff  to  pay  what  he  had  promised  as  sal* 
Tage  and  repairs  on  the  boat,  or  she  should  be  sold.  The  de* 
fence  was,  that  defendant,  after  the  severe  gale  of  18il3,  found 
the  boat  Bear}y  stove  to  pieces,  and  in  a  very  perilous  situation, 
on  an  nmnhabited  hammock;  that  he  gpt  her  off;  put  repairs  on 
}ier  sufficient  to  float  her  to  Charleston  and  advertised  her;  that 
plaintiff  called  to  see  her,  and  said  the  boat  was  the  property  of 
a  ifidow  lady;  that  he  would  pay  for  the  salvage  and  repairs, 
which  was  agreed  upon  at  $40,  and  would  recefVe  the  boat. 
That  haying  neglected  to  pay  for  a  tong  time,  defendant  by  let-* 
ter  informed  him  he  must  pay  immediately  or  the  boat  would 
l^e  sold  to  defray  expenses.  Plaintiff  again  promised,  but  did 
not  pay;  and  the  boat  was  sold  at  public  auction  for  $25.  The 
defendant,  contended  that  he  had  a  lien  for  salvage  and  repairs 
qq  tlie  boat;  that  if  he  had  hot  such  lien  by  law*  that  the  con* 
Iract  with  plaintiff  for  $40  gave  him  a  lien;  that  there  was  no^ 
sufficient  evidence  of  plaintiff's  right  of  property  in  the  boat, 
nor  of  her  value,  npr  evidence  of  a  demand  and  refusal.  The 
presiding  judge  charged  on  all  the  grounds  in  favor  of  the 
.  plaintiff,  and  the  jury  found  a  verdict  for  plauitiff  for  $ — .  A 
motion  for  a  new  trial  was  now  made  on  the  following  grounds: 

ls<.  That  the  presiding  judge  misdirected  the  jury,  Iq 
charing  that  the  defendant  had  no  right  of  salvage  in  this 
^ase. 

2d^  That  he  misdirected  them,  in  charging  that  defendant 
Iiad  no  lien  on  the  boat  in  question,  and  liad  no  rig;bt  to  sell  hfr 
for  tb^  sasi^9i;tioa  pC  %  Uen« 


l^      SOUTH-CAROLINA  STATE  REPORTS^  ' 

Holmes,  vt.  Habo. 

3rd.  That  he  misdirected  them,  in  cbar^g  that  the  eH* 
deuce  of  conversion  was  not  rebutted  by  the  lien. 

4th.  That  the  verdict  was  contrary  to  the  preponderance 
of  testimony,  as  to  the  value  of  the  boat,  and  otherwise  coo* 
traryto  law. 

The  opinion  of  the  Court  wa3  ddivored  by  Mr.  Jushee 
Colcock* 

Upon  the  first  ground,  little  need  \}c  said>  I  tliink  it  must 
1>c  the  first  time  that  ever  a  claim  of  salvage  was  set  up  for  tafc* 
ing  up  a  drifted  canoe.  Salvage  is  a  reward  for  saving  a  vessel 
or  cargo  abandoned  at  sea  or  shipwrecked.  But  if  llie  cause 
had  been  a  subject  of  salvage,  the  first  point  to  be  decided  would 
be,  that  the  defendant  had  saved  the  canoe.  Now  the  only  tes- 
timony on  diis  point  was,  that  the  ndtness  saw  a  canal  boat  high 
and  dry  on  Lightwood^s  Island,  which  he  seemed  to  say,  or 
whicii  it  was  contended,  was  the  canoe  in  question.  The  jury 
were,  however,  to  determine  on  this  point.  1  suppose  they  view- 
ed it  as  I  did,  as  a  feeble  efibrt  of  the  defendant  to  shew  thai 
he  came  properly  into  the  possession  of  the  boat.  On  the  se- 
cond ground^  the  law  is  equally  clear  against  the  defendant; 
where  goods  are  placed  in  the  hands  of  a  person  which  lie  is 
obliged  to  receive,  there  he  is  entitled  to  retain  them  for  his 
indemnity;  upon  which  principle  it  is  that  conunon  carriers  and 
inn-keepers  have  a  lien  on  the  goods  delivered  to  them.  Sd  if 
work  is  to  be  done  or  performed,  and  tlicre  is  no  special  agree- 
ment as  to  price,  they  may  be  retained.  But  here,  it  is  not  evea 
pretended  that  the  boat  was  placed  in  defendant's  hands;  his 
only  pretence  is  that  he  found  her  adrift.  Now  tliis  would  not 
^ve  him  a  right  to  repair,  not  even  if  it  was  a  subject  of  sal- 
vage. The  subsequent  agreement  to  pay  ^40  might  have  en- 
titled the  defendant  to  an  action  for  so  much,  but  did  not  give 
him  a  lien.  The  third  ground  is  disposed  of  by  shewing  that 
the  defendant  had  no  lien  on  the  boat.  Sut  little  was  said  on  - 
this  point;  for  the  conversion  was  too  clear  to  admit  a  donbt. 
The  taking  was  unauthorized,  and  consequently  the  sale  illegal*  j 

As  to  the  last  ground,  one  witness  swore  that  the  boat  was  worth  ^ 

$150,  or  $200,  and  of  course  the  jury  are  authorized  by  that 
evidence  to  find  the  verdict.  But  I  have  no  doubt  they  thought 
the  defendant's  conduct  improper  and  vexatious,  and  wer^ 
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therelbre,  disposed  to  make  him  pay  the  full  amount  of  damages 
which  the  plaintiff  had  sustained.     The  motion  is  dismissed. 

Richardson*     J. 

I  concur  on  the  ground,  that  supposing  the  d«fendant  to 
have  bad  a  lien  on  the  boat,  yet  he  had  no  right  to  sell  her. 
JVb^,  Johnson^  Oantt^  Justices,  concurred. 
Huger,  Justice. — ^I  dissent,  there  was  no  right  of  property 
in  the  plaintiff. 

Ford  and  Desaussure^  for  motion. 
HolmcBy  contra. 


-•Joseph  D.  Nicks,  administrator  of  Richard  Fair^  v^.  Jaucs 

C.  Martindalew 

The  statute  of  limitations j  which  Imd  begun  to  run  against  an  in-* 
testate^  is  not,  after  his  death,  suspended  until  administration 
grmnted. 

Thxs  was  an  action  on  an  open  account,  the  last  item  of 
wMch  i» dated  the  7th  October,  1815.  The  defendant  filed  his 
pleas  of  the  general  issue  and  the  statute  of  limitations.  To  the 
former  plea  the  plaintiff  joined  issue,  and  to  the  latter  replied, 
Aat  although  it  was  more  than  four  years  between  the  date  of 
the  last  item  of  the  account  and  the  day  of  the  commehce^neat 
of  the  suit,  yet  that  the  said  Richard  Fair  departed  this  life  on 
tlfte  17th  day  of  October,  1817,  and  no  administration  was 
granted  on  his  estate  until  the  7th  day  of  November  following, 
dnring  which  period  of  twenty-three  days,  no  suit  could  be  cora^ 
meoced  against  the  defendant;  and  that  the  defendant,  during 
a  part  <yf  the  period  between  the  date  of  the  last  item  ih  the  ac« 
count  and  the  commencement  of  the  action,  to  wlt^  from  Do^* 
cember  24th,  1818,  to  29th  February,  1820,  was  himself  ad- 
mimstrator  of  aB  and  singular. the  goods  and  chattels,  rights 
and  credits  which  were  of  the  said  Richard  at  the  time  of  his 
death,  and  which  had  been  left  unadministered  by  Elizabeth 
Fair,  administratrix  thereof;  within  which  said  interval,  no  suit 
oonld  be  commenced  by  the  said  defendant,  as  administrator, 
•gaiast  Umself,  npon  his  said  promises  and  assumptions  to  tha 
jmd  Bidiatdy  wd  tb«t  ho,  tb«  mi  Iwf^  ^din^tratqr  m 
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aforesaid,  commenced  his -suit  thereupon  against  die  said  Ja!ni^ 
C.  Mardndalc,  mthin  four  j^earsBQXt  after  the  said  promises 
and  assumptions  of  die  said  James  C.  (the  said  period  of  twenty* 
three  days,  and  the  furdier  period  of  die  said  James  C's  admi* 
Bistradon  being  excepted  out  of  the  four  years,  within  which  a 
auit  miglit  have  and  ought  to  have  been  commenced  against 
the  said  James  C.)     To  this  replicadon,   defendant   demur-^ 

.  red  and  plaintifl*  joined  in  demurrer,  and  the  same  were  filed  oa 
29th  March,  1822.  Upon  the  argument,  the  presiding  judge 
decided  in  favor  of  the  demurrer,  and  a  motion  to  reverse  diai 
decision  was  now  made  on  the  following  grounds: 

.  1  St.  Because  by  law,  the  representative  of  a  deceased  cre- 
ditor is  allowed  a  reasonable  time  to  commence  suits  for  the  re« 
covery  of  debts  due  the  estate,  and  that  this  dme,  therefore,  19 
to  be  deducted  from  the  four  years  limited  by  the  statute. 

2d.  Because  it  is  the  setded  law,  that  no  action  can  be  com-* 
naehced  uli  administration,  and  as  die  law  prohibits  die  brings 
ing  of  the  action  during  this  period,  it  must  be  excepted  out  of 
the  calculation  of  die  said  four  years  limited  by  statnte. 

3d.  That  it  is  immaterial  at  what  dme  within  die  four 
years  the  creditor  dies,  whether  at  the  beginning,  the  middle  or 
the  close  of  the  'same* 

Grimke^  for  the  motion.     The  rcpresentadve  of  a  deceasip* 
ed  creditor,  is  alwaj's  allowed  a  reasonable  time  t&  brittg  sijkitff 
Tid4Ps  Prac.  26,  27}  Bull,  JTu  Pri.  150;  6  Co.  Rvp.  10,  Sper^ 
eer^gcdse;  Ctnvp.  738,  746;  2  Vcm^  695.     If  tbereisno  exccnw 

«  tor  nor  administrator,  the  statute  will  not  ran  agaaist  tlie  cre- 
ditor of  an  estate;  and  what  makes  the  dislmctibn  batween^an  es^ 
tateplaintifF  or  defendant?  3Caf»e«206;  1  Waihdm;2  8ir. 
907;2i/atfw,  147. 

The  rule  is,  if  there  is  a  disabiKty  to  nze,  the  statute  shall 
be  suspended.  Now  certainly  the  defendaat  during  his  adminis^ 
ti^tion  could  not  sue  himself,  though  it  was  his  duty  to  hava 
paid  the  debt.  (Dunkin,  We  concede  that  the  period  of  de^ 
fendant's  admimstradon  shall  be  left  ont  of  the  calndadoD;  tlMi 
atiUaie  will  &tin  have  run,  mdess  yon  can  /show  thitf  the  twebt;f 
Ibihee  days,  during  vrtiich  diere'was  nd  admimstradon,  sboidd  ids* 
^  excepted.)  There  is  a  difference  between  the  caae  ef  an 
^fecaior  andatf  wtmrnrnmrnt.-  If  tiutf  htm.  :wmcnt»;  i» 
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may  sne,  though  he  have  liot  qualified  or  proved  the  wHI.     If 
DO  executor,  there  is  no  one  qualified  to  sue,  until  admiuistratioii 
granted. 

,  This  court  has  decided  that  the  act  of  '89,  exempting  exe* 
tutors  and  administrators  from  suit  for  nine  months,  suspend 
the  act  of  limitations  as  to  creditors  of  estates.  Yet  that  act 
does  not  expressly  repeal  or  modify  the  statute  of  limitations, 
Bnch  modification  is  inferred  from  the  -  disability  imposed  on 
creditors.  And  even  that  disability  is  not  absolute:  the  credi«. 
tor  may  sue  if  he  will,  and.  the  suit  will  be  sustained,  unless 
the  executor  or  administrator  avail  himself  of  his  exemption 
by  a  particular  plea.  And  in  some  cases  he  is  permitted  to. 
«ue  indirectly,  and  recover  his  demand  by  way  of  discount,  in 
a  suit  brought  by  the  executor  or  administrator.  So  war  sus- 
pends the  statute  as  to  alien  enemies:  yet  these  are  not  abso*- 
Intely  disabled;  the  defendant  may  avail  himself  of  their  hostile 
liBlatioii  if  he  will.  2  J^Tott  ^  JI'  Cord,  498* 

In  all  these  cases,  the  court  has  held  the  statute  to  be  sus* 
pended,  by  construction,  from  the  inability  to  sue.  But  whert 
fliere  is  no  executor  nor  administration  granted,  the  estate  is  not 
represented  at  all;  the  inability  to  sue  is  absolute  and  total. 

Dun\tny  contra.  Many  of  the  cases  cited  shew  that  aa 
^xecntor  or  administrator  may,  within  a  reasonable  period,  r^ 
liew  a  suit  which  has  been  commenced  by  the  testator  or  intes* 
tate,  and  that  the  statute  shall  not  run  in  the  mean  time.  But 
that  is  considered  a  continuation  of  the  same  suit,  and  has  no 
^  ,  relation  to  the  question  before  the  court.  The  case  ofAdamscm 
9s.  Smithy  2  Con.  Rep.  269,  has  settled,  that  when  the  statute 
once  begins  to  ran,  it  shall  not  be  suspended  by  any  superven- 
ing incapacity.  The  court  has,  in  some  eases,  construed  th^ 
statute  to  be  suspended,  where  there  was  a  disability  to  sue  on 
the  pai't  of  the  plaintiff:  but  here  there  was  no  disability;  fof 
udministratioii  might  have  been  taken  out  and  a  suit  commence^ 
in  proper  time;  and  it  was  the  fault  of  those  interested  in  tfa^ 
I  estate  if  they  neglected  to  do  so.    The  objects  of  the  statute 

\  would  be  in  a  good  measure'  defeated,  if  demands  mighc  b# 

kept  alire  an  indefinite  number  of  years,  by  negl^tiog'to  talbi 
^  4iit  aamiidKtratiM 
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7[%e  opinion  of  the  Court  was  delivered  by  Mr.  Jutiiice 
CoUock. 

The  general  rule  on  this  subject  is,  that  when  the  statute 
be^ns  to  run,  it  shall  not  be  impeded  in  its  operation  by  any 
disabilities.  But  to  this,  rule  there  are  exceptions,  some  of 
tvbich  are  enumerated  in  the  statute,  and  one  or  two  which 
arise  from  a  •construction  of  the  statute.  There  is  certainly 
nothing  in  the  act  itself  which  will  authorize  the  court  in  sayr 
ing  that  its  operation  shall  be  suspended  until  administration 
granted;  nor  can  this  be  brought  within  any  resbsonable  or  just 
construction  of  the  act.  Where,  by  positive  enactment,  one  i« 
prevented  from  suing  or  being  sued,  it  is  reasonable  to  say  the 
operation  of  the  statute  shall  be  suspended;  but  where  the  fault 
lies  with  the  party  himself  whose  rights  are  affected,  this  rea-r 
son  does  not  operate.  This  court  has  decided  that  th<^  clause 
in  the  executor^s  act  wliich  says,  an  action  shall  not  be  brought 
against  the  estate  of  a  deceased  person  for  nine  montl^s,  is  a 
suspension  for  that  time  of  the  statute;  and  so  where,  by  the 
common  law,  an  alien  enemy  is  prevented  from  suing,  the  sta- 
tute is  su^)ended  'during  the  war;  and  so  upon  an  equitable 
construction  ;of  the  statute  of  James,  it  has  been  held,  that  an 
executor  or  administrator  ^ay  be  permitted  to  renew  a  suit 
withui  a'year  after  the  death  of  testator  or  intestate  who  ba^ 
sued  >n  his  life  time,  even  if  the  six  year's  expire  during  that 
time;  in  all  of  which  cases,  it  is  clear  the  law  only  suspends  the 
operation  of  the  statute,  where  the  party  has  iieen  prevented 
from,  or  delayed  in  the  prosecution  of  a  suit.  It  was  contended 
for  the  plaintiff,  that  there  is  an  analogy  between  the  case  of  the 
plaintiff  and  those  cases  which  arise  under  the  statute  of  4  Anne^ 
€.  16.,  where  a  reasonable  time  is  allowed  to  the  plaintiff  after 
the  return  of  his  debtor;  but  the  analogy  fiirnisbes  an  argument 
against  the  plaintiff;  for  in  such  cases  he  is  required  to  sue  a« 
soon  as  he  learns  that  the  debtor  is  returned;  and  here  it  is  clear 
that  the  plaintiff  might  have  proceeded  earlier  than  he  did.  He 
might  have  administered  sooner,  and  he  failed  to  sue  for  nine 
months  and  more  after  administration  granted  to  him.  But 
to  what  consequences  mighrthis  lead?  Administration  might 
not  be  tnken  out  for  years,  and  thus  claims  kept  alive  contrary 
t0  the  very  policy  of  the  statute,  until  all  evidence  of  payment 
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he  lost.  I  am  not  incliped  to  multiply  the  except! !>ns  to  the> 
statute^  1  think  it  has  been  very  properly  called  a  statute  of 
repose,  and  that  it  is  a  good  shield  against. dishonest  claims.  !( 
occasionally  a  just  debt  is  lost  by  its  operation,  it  can  only  b^ 
by  the  inattention  of  those  to  whom,  it  is  due. 

■The  motion  is  dismissed. 

JVbW,  Ganity  Johnson^  Richardson^  Muger,  Justices^  coi>- 
cjured. 

Hayne  and  Grtmkey  for  motion.  *  ...     . 

Dunkirij  contra. 


Thk  State  vs.  Chakles  Hug«in9. 

Of  eighteen  managers  of  elections^  appointed  by  the  legislature 
in  the  District  of  Georgetovm^  two  had  rtfu^ed  to  qualify;  oms 
tffos  decLdf  and  one  disqualified  to  serve  by  being  a  candid" 
ate:  Held  that  eight  of  the  remaining  fourteen,  properly form^ 
ed  a  board  to  determine  on  the  validity  of  a  contested  election 
of  sheriff;  a  majority  of  the  managers  qualified  to  gerve,  being 
all  that  is  required  by  the  act  of  the  legislature.  * 

This  was  a  motion  for  a  rule  against  the  defendant,  to  shew 
.cause  why  an  information  in  the  nature  of  a  writ  of  Quo 
Warranto,  to  enquire  by  what  authority  he  exercised  the  office 
of  sheriff  of  Georgetown  District,  should  not  be  issued  against 
him.  The  facts  on  which  the  motion  rests  are  these.  That 
there  are  six  places  of  election,  established  by  law,  ki  the  judi- 
cial district  of  Georgetown,  viz:  Georgetown,  Santee,  Sampit, 
Pee-Dee,  All-Saints  and  China  Grove.  That  three  managers 
were  nominated  by  the  legislature  for  each  of  these  places,  mak- 
ing  in  all  eighteen.  That  Benjamin  Grove,  senr;  one  of  those 
nominated  for  the  place  at  All-Saihts,  was  dead,  and  had  died 
before  the  election.  That  John  White,  who  was  abo  non^ina-^ 
ed  as  a  manager,  was  a  candidate  for  the  office  of  sheriff,  and. 
was  disqualified  by  the  provisions  of  the  act,  regulating  the  m?m-«^ 
ner  and  mode  of  electing  sheriffs,  and  that  William  F-  Heriot 
and  B.  Green,  jr.  two  others  of  those  who  were  nominated  as 
managers,  refused  to  act  some  time  before  the  election.  De- 
ducting Uiese  from  the  eighteen  nominated  as  managers  by  the 
k^latare^  theife  remained  fourteen  acting  managers  for  Urn 
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district,     That  the  election  was  con4«cted  by  two  ipanagers  n$ 
Georgetown,  two  at  Santee,  two  at   Sarapit,  two  at  Pee-Dee, 
one  at  All  Ssdnts  and  two  at  China  Grove,  including  Mr.  Dan- 
iel G.  Scott,  who  was  not  nominated  by  the  legislature  and  had 
no  authority  to  act,  .   Of  which  number,  eight  besides  Mr. 
Scott,  met  to  co^nt  the  votes  and  declare  the  election.     Upon 
which  Robert  Thurston,  who  had  been  a  candidate,  gav©  notice 
of  appeal  as  die  law  directs.     The    said  eight  managers  then 
f  rmed  a  board  to  hear  and  determine  the  said  appeal,  and  after 
a  full  and  deliberate  hearing,  determined  that  Charles  Huggins 
was  duly  elected;  seven  of  the  eight  signed  that  return,  which 
Was  forthwith  transmitted  to  the  governor,  who  commissioned 
tiK  incumbent.     On  hearing  argument  in  the  coui^t  below,  the 
prr«siding  judge  dismissed  the  rule.     A  motion  was  now  made, 
to  reverse  tliat  decision  on  the  following  ground: 

I  St.  That  the  board  of  managers  was  not  properly  organ- 
ised, and  ought  to  have  consisted  of,  at  least,  a  majority  of  the 
whole  number  of  managers. 

2d.  Because  the  contesting  candidate  had  not  waived  his 
right  to  object  to  tlie  competency  of  the  board,  by  submitting 
ih^case  to  them. 

King,  for  the  motion.  This  court  exercises  a  general  su- 
pervising power  over  all  inferior  jurisd>tions;  and  however 
ample  may  be  the  the  powers  of  the  board  of  managers,  it  must 
appear  that  the  board  was  properly  organized;  btlicrwise  it  ia 
not  the  tribunal  constituted  by  the  legislature,  but  a  set  of  unau** 
tiiorized  individuals  which  decided. 

The  rule  is,  that  of  bodies  organized  for  private  purposee^ 
all  the  members  must  join;  of  those  for  public  purposes,  a  ma-< 
jority  is  sufficient  to  act.  Zinn  and  Wife  iw.  Burddl  et  al^ 
J'fer  vs.  the  Commissioners  for  Tobacco  Inspection,  1  Bay^s 
Jtep.  348. 

In  theca^eof  The  State  vs.  Delessidine,  1  MCordf  62,  it 
i^  laid  down,  that  a  majority  of  the  managers  shall  form  a 
boari  to  decide  ojQ  contested  elections;  not  of  cicting  managersi 
but,  as  I  understand  it,  of  the  managers  appointed  by  the  legis* 
lature:  of  this  quorum,  a  majority  shall  decide.  In  the  pre- 
sent case,  eighteen  managers  were  appwited  by  the  legislature 
af  wbom  eiffbt  fonnftd  Uie  board;  and  a  maiority  of  (hasorit  !| 
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contended,  had  a  right  to  decide.     Upon  the  same  grounds,  if 
but  six  managers  had  acted,  (mie  at  each  place  of  election,)  four 
might  formed  the  board,  and  the  decision  of  three  would  have 
been  final — one-sixth  of  the  number  originally  appoiated. 

Dunkiuj  contra.  Eighteen  managers  were  originally  ap» 
pointed  in  the  district;  of  these  two  refused  to  qualify,  and  never 
Were  managers;  one  was  dead,  and  one  was  disqualified  to  acf 
by  being  a  candidate:  so  that,  at  the  time  of  the  election,  ther^ 
were  but  fourteen  managers  in  the  district^  of  whom  a  majority 
formed  the  board:  and  this  was  sufiicicnt,  according  to  tlie  dcr 
vision  in  the  case  of  the  State,  vs.  Delessieline. 

If  necessary,  I  should  contend  that  a  majority  of  the  ma> 
fiagers  who,  in  fact,  held  the  election,  are  sufficient.  <<A  umf^ 
Jority  of  managers  shall  constitute  the  board."  Of  what  ma^ 
Hagers?  Those  who  acted  in  holding  the  election.  Nor  do  I 
perceive  what  inconvenience  is  likely  to  result  from  a  small 
number  having  the  power  to  decide.  Less,  unquestionably,  thao 
lirom  requiring  a  majority  of  the  whole  wbere  a  very  Iwrgt 
number  has  been  appointed  for  a  district:  As  -in  Charle&n 
ton,  where  of  thirty-nine  managers,  twenty  would  be  requi* 
fite  to  form  a  board.  This  absurdity  top,  might  result:  If  ninet 
t^ea  should  meet  and  unamimously  declare  the  election  valid, 
Ihcir  decision  would  be  null:  if  the  twenty  meet,  the  decision  pf 
(eleven  will  be  conclusive. 

The  opinion  of  the  Court  was  delivered  by  Mr,  Jusiim 
Colcoek.  #  ' 

This  fruitful  source  of  litigation,  I  hope,  is  now  nearly  ex* 
hiiast)ed,.and  that  at  length  the  intention  of  the  legislature,  tp 
give  th^.  elections  to  the  people,  and  the  final  determination  as  to 
their  validity  to  the  managers,  is  like  to  be  accomplished.  The 
objection  now  made  to  the  competency  of  the  court  is,  that  a 
majority  of  the  whole  number  of  managers  nominated  by  the 
legtsla^re,  did  not  sit  and  determine  the*  election.  In  the  first 
place,!  ask  on  what  principle  is  it, that  where  a  publick  authori- 
ty is  dekgate4  to  any  number,  less  than  the  whqle  may  act? 
The  answer  is  obvious,  necessity  md  public  cotivenience. 
Now  if  necessity  and  publick  convenience  may  require  that 
where  all  the  man9ger$  of  these  elections  are  .ali\i^  and  have 
Vifdified,  a  minority  ma^  act$  dees  not  tbe^Mme  reaMui  cffnug 
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to  authorize  the  managers  of  an  election  to  act,  where  some  of 
those  .who  have  been  nominated,  are  dead  or  have  not  qualified. 
The  elaborate  opinion  which  was  delivered  by  my  brother  Notf, 
in  the  case  of  Deliesseline,  renders  it  unnecessary  for  me  to 
go  at  large  into  the  investigation  of  this  doctrine.  He  has  there 
shewn ^  that  where  a  quorum  is  fixed  by  law,  in  many  cases,  less 
than  a  majority  have  been  deemed  sufficient  to  constitute  such 
quorum,  and  also  the  consent  of  those  who  do  not  act  is  sonie^ 
times  implied.  In  short,  that  the  doctrine  is  not  settled  upon 
fixed  and  established  principles.  But  if  the  general  rule  could 
be  considered  as  established,  there  .certainly  may  be  cascs^ 
where  from  the  provisions  of  the  law,  the  nature  of  the  duty  to 
be  performed  and  a  variety  of  other  circumstances,  it  might  be 
clearly  shewn  that  it  was  not  intended  that  a  majority  should  be 
required;  and  such  is  unquestionably  the  case  now  presented  for' 
consideration.  The  act  regulating  the  mode  of  electing  sherifis, 
declares  that  the  elections  shall  be  conducted  in  the  same  man-* 
ner  as  those  for  members  of  the  general  assembly,  and  by  the 
same  managers.  In  the  act,  77  section  oj  Brevard,  Title  Sher^ 
^,  it  is  laid  down  ^'tliat  all  laws  regulating  the  election  of  mem- 
bers to  the  general  assecnbly,  shall  apply  to  the  elections  by  this 
act  prescribed  to  be  held  for  the  office  <^  sherifif,'^  and  the  pow« 
er  is  given  generally  to  tlie  managers  of  each  district,  although 
in  somc^  the  number  is  twice  as  great  as  in  others:  and  although 
the  legislature  have  appointed  three  managers  to  each  place  of 
election,  it  has  been  repeatedly  decided  that  one  manager  is  su^ 
ficient  to  hold  a  poll,  and  that  the  only  object  in  appointing  three, 
was  to  ensure  to  the  people  an  opportunity  to  vote.  In  the 
execution  of  this  power,  it  is  well  known  to  every  member  of 
the  legislature,  that  all  the  managers  of  a  district  never  meet 
at  the  counting  of  the  votes.  Sometimes  the  votes  of  one  place 
are  sent  to  the  place  of  general  meeting  by  an  indifllerent  person, 
not  one  of  the  managers  of  the  poll  attending;  and,  further, 
that  members  of  that  body  are  daily  sufiered  to  take  their  seats, 
with  a  return  of  one  third,  or  even  less  of  the  managers.  From 
all  which  it  may  be  deduced; 

1st.  That  the  legislature,  in  passing  the  act,  had  no  regard 
to  numbers;  that  they  meant  to  comxmt  tb«  matter  Co  the  manv^ 
|^er%  or  so  many  as  should  acij^ 
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^d.  That  they  uitCDfded  the  elections  of  sherifTs  to  be  cbiw 
ittcted  as  they  well  knew  the  elections  for  members  to  the  legis^i- 
lature  were  condacted;  and  again,  ttiat  they  meant  that  tlie  final 
determination  should  be  made  by  those  who  should  meet  to 
eoont-the  votes  and  declare  the  election.  For  the  act  further 
provides,  tliat  when  tliey  meet  to  declare  the  election,  if  any  one 
is  dissatisfied,  he  shall  on  that  day,  and  in  writing,  give  notice  to 
the  said  managers:  What  managers?  To  whom  could  he  give 
notice  in  writing,  and  on  that  day,  but  to  those  who  were  pre* 
dent'^  Which  said  managers  shall  form  tiiemselvcs  into  a  boards 
to  hear  and  determine  the  matten  What  managers?  Those  who 
are  present  and  notified.  I  might  descend  to  other  particulars^ 
the  season  of  the  year;  the  usual  mihealthiness  of  that  season; 
the  time  which  it  requires  for  the  managers  to  collect  on  the  day 
on  which  the  votes  are  counted,  &c.  But,  I  think,  enough  has 
been  said  to  shew  the  intention  of  the  legislature.  The  objec-- 
tion  to  diis  reason  is,  that  it  may  give  to  a  very  few  of  the  man* 
dgers,  the  final  determination  of  this  matter,  and  the  objection  is 
jt^ted  with  great  earnestness  and  some  appearance  of  alarm« , 
For  my  own  part,  lead  where  it  may,  I  "am  ready  to  follow;  nor 
do  I  stand  alone.  I  am  satisfied- that  the  legislature  intended  to 
provide  a  speedy  determination  of  the  matter,  and  that  they 
ihonght  it  of  more  importance  that  there  should  be  a  determina'- 
tion,  than  that  that  determination  should  be  right.  But  what  cause 
of  alarm  can  exist^  When  we  look  to  the  duty  to  be  performed, 
I  venture  to  say,  it  is  one  of  the  most  simple  in  which  any  opera^ 
tion  of  mind  can  be  required.  In  fact,  it  is  a  duty  which  might 
be  as  well  performed  by  any  one  plain  man  as  by  forty,  and  J 
have  no  doubt  witli  as  much  security  to  the  public  welfare.  But 
a  majority  of  my  brethren  think  it  sufficient  to  determine  th«  - 
case  before  us;  I  shall  therefore,  say  nothing  as  to  the  number 
chichi  think  may  determine  on  the  validity  of  an  election.  By 
law,  the  managers  of  elections  are  required  to  take  an'oaith  be- 
fore they  act.  The  mere  nomination  of  the  legislature,  there- 
fore, ddesnot^make  one  a  manager.  There  were  then  inxeali* 
ty  only  fourteen  managers  in  this  district  at  the  time  of  the  elec- 
tion; so  tl)at  upon  the  whole,  it  is  manifest  that  the  legislature 
meant  at  least  to  commit  this  matter  to  the  acting  managers  in 
each  district;  a  msyority  9f  whom  baving  in  tliQ  Qa^e  before  vis 
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formed  themselves  into  a  board,  were  legally  authorized  to  hear 
and  determioe  the  case.  But  as  I  suggested  below,  if  this  view 
were  not  taken,  I  am  at  a  loss  to  perceive  any  reason  for  grant- 
ing a  rule  in  this  case.  For  this  court  could  not  pronounce  a 
judgment  of  ouster  against  the  incumbent,  who  is  in  office  by 
the  commission  of  the  governor,  without  some  evidence  that  he 
had  not  been  duly  elected;  and  after  the  decision  in  the  oase  of 
Green  &l  Shackleford,  I  am  at  a  loss  to  perceive  how  that  infor- 
mation could  be  obtained. 

Motion    dismissed. — Gantt^    Johnson^    Riehardson    and 
Huger,  Justices,  concurred, 

£ing-,  for  motion. 

Dunkitiy  contra. 


John  Wallis  vs.  Nelson. 

Action  hy  indorsee  against  indbrser  of  a  note*  Defendccnt  gate 
notice  of  an'  intention  to  offer  himself  as  a  toitncss^  to  protfe 
usury.  To  prevent  this^  plaintiff  offered  himself  as  a  witness^ 
and  swore  that  he  obtained  the  note  for  a  full  consideration  of 
one  D.  Defendant  was  then  examined  and  swore  that  he  c»- 
dorsed  the  note,  for  the  accommodation  of  the  maker^  andpas^ 
ged  it  to  Dj  at  an  usurious  discount.  Dj  beir^ihen  examined^ 
denied  the  usury  sworn  to  by  defendant.  Heldj  that  under  thir 
provisions  of  the  statute  qf  usury ^  defendant  was  an  ineompe-i 
tent  udtnesSf  and  new  trial  granted  for  that  cattse. 

This  was  an  action  of  assumpsit,  on  a  note  drawn  by  one 

Happoldt  and  made  payable  to  the  defendant.  Nelson,  who  en-s 

dorsed  it;  and  it  was  afterwards  indorsed  by  one  Christopher 

Happoldt.     Plaintiff  afterwards  got  it  into  his  possession  an4 

brought  this  action  for  its  recovery.     The  defence  was  usury ^ 

'  and  the  usual  notice  was  given  to  the  plaintiff  by  defendant^  that 

be  should  avail  himself  of  the  benefit  of  the  provisions  of  the 

Usury  act,  and  offer  his  own  evidence  at  the  trial.     The  plain-. 

tiff,  to  prevent  the  defendant's  being  sworn,  tendered,  under  the 

provisions  of  the  act,  his  own  evidence,  and  was  accordingly 

gWorn. 

He  swore  diat  he  got  the  note  in  question  firom  one  Dunn, 

td  whom  he  had  paid  the  full  value,  and  that  there  was  no  usury, 

a^  his  knowledge,  in  the  transaction^  but  that  he  was  ignoraot^ 


f 
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of  what  had  passed  between  the  parties  to  the  original  tiraAsao 
tioii*  The  defendant  then  offered  his  own  evidence^  which  was 
objected  to,  on  the  ground  that  the  plaintiff  having  sworn  there 
was  no  usury  to  his  Imo^ledge  in  the  transaction,  the  defend- 
ant could  not  be  swoni  under  the  provisions  of  the  act.  The 
court  overrukd  the  objection  and  permitted  the  defendant  to  be 
sworn,  who  stated  that  tlie  note  had  been  drawn  by  Happoldt 
and  endorse^  by  himself,  to  raise  money,  and  that  it  was  taken 
at  an  uMinous  discount  by  Dunn;  who  refused  positively  to  ad- 
vance the  money,  nntil  the  note  was  endorsed  by  the  witness* 
Dunn  was  then  called  by  the  plaintiff  and  sworn.  He  stated 
that  he  had  got  full  value  for  the  note  from  the  plaintiff  and  had 
given  full  value  for  it  to  the  defendant,  for  Happoldt,  and  there 
was  no  usury  in  any  stage  of  the  transaction.  Dunn's  name 
was  not  on  the  note.  Under  the  charge  of  the  court,  the  jury 
found  a  verdict  for  defendant.  The  plaintiff  now  moved  for  a 
new  trial  on  the  ground,  that  the  defendant's  evidence  was  im* 
properly  received*  -• 

Huntf  for  the  motion.  It  is  evident,  diat  thd  statute  of 
usury  only  4iad  reference  to  actions,  between  the  original  box^  - 
power  and  lender,  and  intended  to  permit  the  defendant  to  give 
evidence,  in  cases  where  the  truth  of  the  transaction  was  sup- 
posed* to  be  known  to  the  plaintiff,  and  he  refesed  to  swear« 
The  terms  of  die  act  are  *^as  such  transactions  are  generally 
carried  on  where  only  borrower  and  lender  arc  present  togeth- 
er," &c.  "be  it  enacted,"  &c.  "tliat  the  borrower  or  party," 
which  by  a  very  natural  construction  may  be  made  "borrowef 
who  is  a  party,"  shall  be  a  good  witness.  "Unless  the  person  ow 
persons  against  whom  such  evidence  is  offered,  will  deny  upon 
oath  in  open  court,  the  truth  of  what  such  evidence  offers  to 
-ewear  against  him.?'  What  else  can  the  defendant  in  any  such 
action  swear  c^ainsi  the  pUnmtiff^  but  the  fact  of  usury?  Which 
if  the  plaintiff  wiU  deny;  will  deny  that  he  has  practised  usury; 
the  defendunt  ^  incompetent. 

Tlicie  b  reason  to  believe  that  Waltia,  was  the  original 

4ender  of  the  money  in  this  case,  and  that  Dunn  was  only  the 

broker  who  negotiated;  it  does  not  appear,  that  Dunn  paid  the 

money  to  Happoldt,  'till  h0  had    discounted  the  note    with 

Wallb.     Certidnly  Dnnn  is  not  a  party  to  the  note,  which  i^ 
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Ifie  contract'ki  the  case.  If  this  be  the  fact,  it  will  not  make 
usury  in  Wallis,  that  Dunn  retained  fifty  doUars  of  tlii  money 
ia  it's  passage  through  his  hands. 

[JVb^/,  Justice.  As  Dunn's  name  does  not  appear  on  the 
note,  may  not  Nelson  be  regarded  as  the  endorser  to  Wallisf 
And  if  as  betfvccn  them,- die  contrfictwas  fair,  is  not  WalHsen« 
titled  to  recover  Against  Awn,  though  there  may  have  been  usury 
between  Happoldt  and  Dunn,  as  if  a  note  be  drawn  by  A.  aisd 
endorsed,  upon  a  usurious  consideration,  by  B*  to  C,  who  en- 
dorses and  discounts  it  bona  €de,  in  bank;  is  not  C.  liable  da  his 
indorsement  as  a  new  and  valid  contract?]^ 

Even  admitting  however,  that  the  transaction  was  BsurioiM 
an  the  part  of  Wallis,  and  diat  he  committed  perjury,  yet  if  h#  wasr- 
the  lender,  the  defendant  Nelson  was  an  incompetent  witness,  for  j 

Wallis  denied  the  usury.  In  such  case,  if  plaintiff  swewr  falsely,  \ 

defendant  has  no  remedy  but  to  prosecute' for  per|ufy.  If -Wallis 
was  notthe  lender,  still  the  defendant  was  incompeteni;  for  I  h«ve^ 
endeavoured  to  shew  tliat  by  tlieact,  only  theporly  to  the  jusnriour 
eoDtraet,  defendant,  is  permitted  to  give  evidence  against  the 
pftrty  plaintiff.  The  Consistent  and  sensible  construction  of  the 
act  iii,  that  if  the  plaintiff  will  deny  usury  ov^hk-fartf  the  de« 
fendant  shall  not  be  admitted  to  prove  it.     The  result  will  be^  ^ 

that  although  an  assignable  instruqiient,  like  the  one  now  sued 
Oil,  is  void  as  against  those  who  became  partfes  to  it  on  a  tM^- 
rious  transaction,  yet  in  the  hands  of  an  innocent  and  bona  fide>^ 
holder,  it  cannot  be.  proved  so  by  the  defendant's  own  testimony^ 

Tn  the   case  of  the  executors  of  Thomcu  vs.  Broum^  1  ' 

JIf ^  Cordf  557,  the  defendant  was.  admitted  to  prove  the  usury^. 
where  the  party  to  the  usurious  contract  was  dead.  There  th^^ 
plaintiffs  neither  did  nor  could  offer  to  deny  the  usury,  on  the 
part  of  him  they  represented.  Here  the  pai'ty  to  the  contract 
charged  to  be  usurious,  whether  it  were  Wallis  or  Dunn,  was- 
Bving,  and  was  examined  on  oath,  and  denied  the  usury.  Wem 
cited,  Ptttoani  vs.  Churchill^  4^' Mass.  Rep.  516;  Binney  vs. 
Merchant,  6  Mass.  /lep.  190f  3  Day's  cMe«,  268;  Wittiie  vs. 
JtoseveU,  3  Johns.  Rep.  206. 

Desaussurej  contra.  The  defendant  Nelson,  was  certafailjr 
not  the  endorser  to  Wallis,  for  there  is  a  subsequent  endorser 
Christopher  Happoldt.    In  cases  of  this  sort,  the  court  will  look 
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Arottgh  appearBBces.  Nelson  became  a:  party  to  this  note  ona 
asurious  transaction.  No  doubt  a  party  who  takes  a  note,  which 
is  void  for  usury,  may  indorse  it,  bona  fide,  and  become  liable 
on  the  new  contract,  which Js  not  infected  with  the  original  taint 
Such  was  ,the  case  of  Fleming  and  Mulligan,  2  M'  Cord,  176. 
If  Wallis  obtained  die  note  bona  fide,  he  obtained  it  of  Dunn, 
and  against  him  no  doubt  he  had  a  good  right  of  action. 

The  legislature  manifestly  regarded  the  statute  against 
usnty  as  a  remedial  act;  and  it  must  bi^  liberally  construed  in 
fuppression  of  the  mischief  intended  to  be  remedied.  It  makes 
the  ''borrower  or  party,"  a  competent  witness;  that  is,  the  party 
from  whom  the  usurious  rate  of  interest  is  demanded.  -^Im  not 
th^Hflnrious  rate  of^ interest  demanded  of  die  defendant  in'  this 
case?  By  his  indorsement,  be  became  liable  to  pay  six  hun- 
dred ddUars  and  received  five  hundred  and  fifty.  The  law  re* 
moves  in -thifr  instance,  the  general  incompetency  of  a  ^tness 
in  his  own  caose.  This,  the  case-of  the  executors  of  Thomas 
or.  Brown,  shears;  defendant  is  competent,  uidess  plaintiff  knows 
the  transaction,  and  will  .^eny  all  the  circumstances  which  lia 
offers  to  sweai^  not  deny  generally  that  he  know  of  or  practised 
qsnry,  tejfc  submit  to  examination  and  deny  in  detaiL 

'It  is-  arg«ed  that  if  Wallis  was  Qot  the iendev^^Tknm  was; 
that  he  knew  ^1  the  facts  and  denied  what  defendant  swore« 
This  argument  wovid  have  been  applicable,  if  when  Nelson 
ofifered  to  swear,  Oonn  had  been  ofiered  to  contradict  him. 
But  tins  was  not  done,  -i^id  ^Kelsmi  was^  certainly  a  com* 
petent  witness  when  he  was  sworn;  he  was  not  objected  to, 
on  the  ground  that  Dunn  was  the  proper  witness  to  pie- 
dude*  him.  The  testimony  of  both  went  td  the  jury,  tq 
whom  it  belonged  to  decide  between  them,  and  they  found,  no 
doi9]l>t  most  correctly,  that  it  was  a  case  of  usuiy.'  Were  cited, 
Janes  vs.  Haltf  2  Johnt.  ea.  «i ,  Ldghtner  vs.  Hagoodj  2  Bay, 
178;  W'tBterys.  Brummer  ^^fi,  2  M*^Cord,  178^ 

Huni^  in  teply.  Nelson  was  inm>duced  to  msdce  himself 
a-eompetent  witness,  first  to  prove  DumHthe 'lender  and  then  to 
prove  Ae  osury.  Bat  for  Us  testimony  Wallis  w<»dd  have  ap^ 
jpeaied  ilie  lender. 

Thit  opimon  of  ^  Gouri  wd9  ddivered^  hy'Mr»'Juittee 
*  ^JBbiger. 
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The  usury  act  declares  *Hhat  whereas  it  is  to  be  feared  thttl 
evil  minded  persons"  fiic.  may  violate  that  act,  "from  the  hope, 
that  their  offences  may  not  ''be  discovered  for  want  of  proot 
as  such  transactions  are  generally  carried  on  where  only  borrow- 
er and  lender  are  present  together;  for  femedy  whereof,  it  is 
enacted,  that  whenever  any  suit  is  depending  touching  any  usu- 
rious bond,  specialty,  contract,  promise  or  agrt  ement  or  taking 
of  usury,  the  borrower  or  party  to  such  usurious  bond  &c.  &c. 
shall  be  a  good  and  sufficient  mtncss  &c.  fcc.  provided  that  if 
the  person  or  persons,  against  whom  such  evidence  is  offered^ 
will  deny  upon  oath,  in  open  court,  the  truth  of  what  such  evi- 
dence offer*  to  swear  against  him,  then  such  evidence  shall  not 
be  admitted  to  be  sworn."  Formerly  this  act  was  regarded  wWi 
peculiar  favour.     Usury  was  thought  an  offence  not  only  against  ^ 

the  laws  of  the  state,  but  the  laws  of  Heavai.     On  this  sujeetV  .  :| 

however,  public  opinion  has  undergone  a  most  thorough  change. 
It  is  now  only  regarded,  as  malum  prohibitum,  and  meets  with 
no  other  denunciation  than  is  justly  and  properly  due  to  every 
,  offence  against  the  laws  of  the  country. 

Whatever,  therefore,  may  have  been  the  rules  formerly 
adopted  for  the  construction  of  tliis  act,  1  cannot  give  my  sanction 
now,  to  any  other  mode  of  interpretation  than  that  which  is  adopt* 
cd  in  the  construction  of  the  other  acts  of  the  legislature.  I  cannot 
consent  to  inflict  the  penalties  of  this  act  in  a  doubtful  case.  It 
is  highly  penal  and  no  one  should  suffer  under  it,  unless  he  be 
proved,  in  the  mode  prescribed  by  the  laws,  to  have  violated  it» 
If  a  new  mode  of  proceeding  be  prescribed  by  statute,  it  must 
be  followed,  but  no  further  than  is  necessary  to  give  etkct  to 
tlie  plain  intention  of  tlie  legislature.  It  is,  to  say  no  more, 
in  opposition  to  all  our  received  notions  of  propriety,  to  permit 
a  defendant  to  swear  off  his  debt.  The  act,  however,  does,  pjer- 
mit  this,  under  particular  circumstances.  Bat  the  very  circum- 
stances under  which  the  defendant  is  permitted  to  swear,  shews 
the  jealousy  with  which  the  legislature  itself  regarded  the  pri- 
vilege it  was  conferring.  The  borrower,  or  party  to  the  con- 
tract, is  not  to  give  evidence,  if  the  person  against  whom  such 
evidence  is  offered,  will  deny  upon  oath  the  truth  of  what  such 
evidence  offers  to  swear  against  him.  The  evidence  of  the  bor- 
tuwer  appears  to  have  beeu  intended  to  act  in  tcrrorcm*    Th^ 
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fender  is  forewarned  that  if  he  does  lend,  it  is  at  the  risk  of 
losing  his  money  by  the  evidence  of  defendant,  or  of  adding  the 
crime  of  perjury  to  the  offence  of  Usury;  the  allernative  is^ 
fcowever,  with  him;  if  he  choose  to  deny  on  oath  the  truth  of 
What  such  evidence  offers  to  swear,  the  borrower  shall  not  be 
permitted  to  s^ear.  It  is  immaterial  to  tha  admission  of  the 
borrower's  evidence,  whether  the  lender  swear  falsely  or  not« 
The  plaintiff,  in  consequence  of  the  notice  given,  that  the  de- 
fendant would  give  his  evidence  if  the  plaintiff  did  not,  was 
twom,  Aid  he  denied  the  usnry ;  but  it  was  said  that  as  th«  cir-* 
wmstances  stated  by  the  defendant  were  not  denied,  he  could 
he  admitted  to  his  evidence.  It  was  certainly  not  the  intention 
ef  the  act  to  permit  the  borrower  to  swear,  unless  the  fender  re* 
fused  to  exculpate  himself  on  oath.  In  this*  case  the  plaintiff,  if 
he  were  the  lender,  did  exculpate  himself;  if  he  were,  however^ 
not  the  lender  on  usury,  Dunn  was;  and  Dumi  did  exculpate- 
himself  on  oath  in  open  court  as  the  act  requires. 

It  is  said  that  Dunn's  evidence  was  not  offered  until  the 
defendant  had  been  sworn.  He  was,  however,  objected  to  as 
an  incompetent  witness  before  he  was  sworn;  but  this,  at  most^ 
is  but  contending  for  a  form,  which  may  embarrass  but  cannot 
aid  the  administration  of  justice.  It  is  very  much  like  the  old 
mle  which  required  every  objection  to  the  competency  of  a  wit* 
ness  to  be  made  on  the  voire  dire,  and  if  once  examined  in  chie( 
however  flagrant  his  incompetency  might  appear,  he  could  not 
be  ifisposed  of.  The  courts  have  long  since  adopted  a  different 
rule,  uiore  convenient  and  much  better  calculated,  in  every  re- 
spect, to  aid  the  advance  of  justice.  If  at  any  time  the  iucom* 
petency  of  a  witness  appear,  his  evidence  must  be  rejected;  sec^ 
Dunford  and  East^  710;  and  Phillips^  96.  Substantially,  the 
provisions  of  the  act  were  complied  with  on  the  part  of  the 
plaintiff.r  The  lender  did  exculpate  himself  on  oath,  and  the 
defendant  was,  therefore,  incompetent  and  ought  not  to  have 
been  received. 

The  motion  must,  therefore^  be  granted. 

Ab^,  Justice,  concurred. 

Richard$on^  J.  I  concur;  because  my  understanding  of 
the  evideoce  of  Wallts  is,  that  he  denied  the  usury  e&presslyj 
and,  therefore,  the  defendant^  NeUon^  wa9  ao  incompetent  wi^ 
ness  nnder  the  actp 
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Colcoc\  Justice. — ^in  this  case,  there  is  a  diflerence  of  opt* 

Qion,  and  it  is  thought  important  that  the  view  which  is  mUboPr. 

tained  of  the  law,  hy  those  of  the  bench  wfao«re  opposed  iOt 

"the  decision,  should  be  expressed:    1st*  Because  tlie  decision, 

:  it  is  believed^is  in  opposidon  to  the  adjudi^d  cases  of  our  own- 
courts:  2ndly,  Because  the  decision,  as  1  ttiink  1  aball  clearly 

«^dhewy  destroys  the  act  against  usury. 

.    The  pluiniff  moves  for  a  new  trial  on  tlie  grounds: 
JsL  That  his  oath  should  have  been  taken  as  conclusive^ 
gnd  Qonsequently  that  the  defenchtot  «bo«ld  not  haice  hten  per- 
mitted to  give  evidence: 

2nd.  That  he  hei^g  an  innocent  indorsee,  ignorant  of  ibe 
'  ..condderadon  for- which  the  note  way  givee,  cannot  be  affected 
by  tlie  usury,  (a.) 

I  shall  consider  the  last  ground,  first:    For  if  it  be  esta» 
Uished  that  the  plaintiff  cannot  recover  on  the  endorsement  of 
Nelson,  which  endorsement  was  on  the  note  from  the  first,  and 
0Q  which  the   money  was  lent,  it  follows  of  course,  as  I  sliall 
filiew,  that  the  defendant  was  properly  admitted  acirarding  to 
*  the  provisions  of  the  act.     In  the  consideration  of  tlie  case,  die 
/  'fiict  of  usury  is  taken  for  granted;  because  it  is  too  clear  under 
all  the  testimony  to  be  doubted  by  any  oneand  because  tlie  jury 
have  so  found.     The  doctrine  ^4ipon  this  siribject,   so  far  as^l 
has  been  decided  by  our  courts,  being  foftifd'  in  a  numbei:  jpf  ad- 
judged cases,  I  will  take  a  view  of  the  whole  subject;  and  I  am 
fiirther  inclined  to  this  course,  because  I  think   on  questioi^ 
-^  whore  there  i&  such  a  serious  division  of  the  bench,  too  much 
labour  cannot  be  expended  on  a  case. 

The  act  against  usury^  declares  that  <<  no  person  or  per- 
sons whatsover,  upon  any  ccmtract,  shall  take  directly  -or  indi« 
-rectlyi  for  loan  of  any  money,  wares,  or  merchandize,  <or  other 
commodities  whq^ever,  above  the  value  of  seven  pounds,  for  the 
forbearance  of  one  hundred  pounds  for  one  year,  and  ^so  after 
«  that  rate  for  a  greater  or  a  less  sum,  or  for  a-*larger,  or  a  shorter 
time;  and  that  all  bonds  and  specialities,  contracts,  promiseil 
and  assurances  whatsoever,  made  after  the  time   libresaid. 


(a)  This  grotuid  does  not  tfipew  on  the  hrief,  or  In  the  opinion  of  the 
coort.  The  impreMton  thnt  snch  n  ground  #■•  tdcen,  jKt^nMj  orighnted  frm 
minestum  pvi  lijr  one  of  ^  coort  iatbe^«o«ie  of  the  nxprnnH. 
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i^ereopoii  or  whereby  a  greatejf  rate  of  intcvest  shall  be  rcsefv-. 
ed  or  taken,  shall  be  utterly  void  and  of  none  effect. -* "  What 
was  tjie  contract  here,  and  by  whom  was  it  made?  It  was  for 
die  loan  of  money,  at  the  rtite  of  50  per  cent,  per  annum,  and 
it  wais^made  by  the  defendant;  it  is  acontract  whereby  a  greater 
ranf  of  interest  than  that  which  the  law  allows  has  been  obtain* 
ed  and  consequently,,  by  the  provisions  of  the  act,  utterly  void 
and  of  none  effect^  and  yet  upon  .this  contract  it  is  sajd  Nelson 
is  to  be*  AadI  to  pay  the  debt. 

The  object  of  the  statute  being  to'  prevent  the  taking  a 
greater  rate  of  interest  than  that  allowed  by  law.  The'  most 
efiectual  mode,  of  accomplishing  the  purpose,  was  to  declare 
the  coBCract  void;  that  Jis  to-  say,  no  one  shall  be  made  an- 
kwerable  for  a  debt  contracted  under  such  circumstances.     But 

■ 

it  is  said  the  law  only  means  tliat  this  shall  be  the  case  as*io  t£ie 
parties  tfaemselVes,  and  to  them. alone  who  make  the  contract* 
This  excepttOB-  or  limitation  is  not  to  be  found  in  the  act  itsel£ 
Whete  then  is  it  to  be  found?  It  is  answered  m  the  policy  of 
the  law.  This  cannot  be;  for  it  is  clear  to  demonstration  that 
tins  would  at  once  destroy  the  law  itself;  fpr  it  is  easy  ta  pass 
rack  notes  at  full  value  as  any  others,  when  it  is  understood  that* 
in  the'<  hands  of  a  person,  ignordAit  of  the  usury,  they  would"' 
be  bkiduig.  Let  the  usurer  pui^iis  notes  into  circulation,  and 
l&Hl^safe^  again,  it  is  said,  it  is  mijust  that' a  man  who  pays^the 

.  fiiB  value  of  a  note,  without  a  knowledge  of  the  usury,  should 
lose  Ms  debt.  The  first  answer  to  this,  is,  he  does  not  lose  his 
debt,  he  who  has  passed  the  note  to  him  is  responsible  to  him.-  - 
But  he  may  be  insolvent?^  This  is  a  common  risk  against  whicli 
dief  law  does  not  protect.  Every-man  is  left  free  to  contract 
with  whom  he  pleases.  If  he  gives  credit  to  an  insolvent  man, 
die  fault  is  his  own;  and  the  case  o(  a'  bad  note  }s  like  the  case 
of  a  blind  hors^the  purchaser  is  not  only  not  protected 
against  sttch  an  imposition,  but  he  is  not  entitled  to  commise- 
MCion;  for  the  exercise  of  the  faeuiim  which  he  possesses  may 

'  protect  him  against  it.  h  is  as  easy  to  inquire  of  the  maker^ 
and  indbrsers  of  a  note,  whether .  it  was  given*  for  a  valuable 
ctnUideratieD,  ai  to'try  li  lMine.i* 

The  plaintiff  dien  can  find  no  protection  in  die  law  itself, 
in  itsi^policy,  nor  anjr.in  the  commott  prolectioa  wbiefa  llie 


ted      SOUTH^AROLINA  STATE  REPORTS, 

Wallis,  vs.  Nelsok* 
law  thinks  proper  to  afford.    Now  let  us  see  what  the  adjudged 
cases  "say  on  this  subject;  and  1  begin  with  our  own.     In  2  Bay 
SO,  in  the  case  of  Payne  k,  Trezevan^  this  very  point  was  made 
and  determined;  and  the  plaintiff  was  ignorant,  as  the  witnes|i 

m 

Stated,  of  tlie  ori^nal  contract  between  the  defendant  and  Sarce* 
daSy  made  through  the  medium  of  House,  the  Broker.  The 
court  say,  admitting  Payne  to  have  been  an  innocent  holder, 
for  a  valuable  consideration;  yet  as  the  note  was  absolutely 
void  in  its  creation,  he  cannot  recover  against  the  dra^r.  Li  2 
Jtf'Cord^p.  178,  in  the  case  of  JVil^s  vs.  Brunmer  and  Wife^ 
the  same  principle  applied,  even  to  one  of  the  original  parties 
to  the  note,  is  maintained;  that  ignorance  of  the  usury  shall  not 
aher  the  law;  and  again  in  a  subsequent  case  of  Flemimi^  vs^ 
Mulligan^  the  very  ground,  was  taken  (die  fifth)  and  tttf 
opinion  on  that  ground  (whether  arising  out  of  tiie  facts 
of  that  particular  case  can  make  no  difierence,  because  it  is  ex-^ 
pressly  taken  and  expressly  decided  on,)  is  thus  e:^ire88ed, '« ac- 
cording to  the  settled  construction  of  the  statute  against  uMry^ 
where  unrestricted  by  any  subsequent  enactments,  a  negotiable 
instrument,  if  usurious  in  its  original  concoction,  is  void  in  the 
hands  of  a  bona  fide  holder;''  and  besides  the  case  already  no- 
ticed from  2d.  Bay,  other  authorities  are  referred  to,  in  support 
of  this  position;  the  first  of  which  is  in  15  Johnson,  p.  50,  whert 
it  was  recognized  as  law,  though  in  the  case  the  doctrine  di4 
not  apply-  The  next  was  the  case  of  Janes  ^  Hake^.  2  Johns  ^ 
Ca.  60,  where  the  plaintiff  was,  as  far  as  appears,  an  iunocetit 
indorsee,  and  yet  the  court  held  that  he  ougbtmot  to  recover;^ 
die  next  was  the  case  of  Ackland^  vs.  Ptaree^  2  CampbdU  59% 
where  it  was  held  that  the  drawer's  ignorance  should  not  alter 
the  law;  and  lastly,  2  Phillips  on  Ev%den4ie^  page  13,  fiofe,  and 
Comyn  on  Usury ^  161  to  182,  where  alt  the  cases  on  this  subject 
are  collected,  and  where  it  is  said,  in  totidem  verbis,  that  <'  a 
^onafide  holder  cannot  recover  oa  a  bill  founded  in  usury."  S« 
neither  can  he  recover  upon  a  bill  where  the  payee's  indorsemenl^ 
tiurougfa  which  he  must  claim,  has  been  made  ou  an  usuriou<» 
contract;  and  there  too  will  be  found  the  distinction  between; 
cases  arising  under  common  law,  and  cases  of  usury  and  other 
cases  arising  under  statutes,  declaring  such  instruments  void  in 
(heir  crefttion,    A  wvit  of  attention  to  this  distinction  is»  nfi  ] 


> 
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conceive,  the  r ansc  of  the  difference  of  opinion.  "  Independ«* 
ently,'*  says  Mr.  Phillips,  «  of  statute  provisions,  where  a  ne^ 
gotinblc  instrument  is  voidable  between  the  original  parties, 
either  by  its  being  founded  on  a  consideration  prohibited  by  thd 
common  law,  or  where  it  was  without  consideration  at  its  com- 
mencement, it  is  notwithstanding  good  in  the  hands  of  an  indor- 
see for  valuable  consideration,  without not-ce."  As  between  im- 
mediate parties,  those  parties  between  whom  there  is  A  privity 
of  contract,  the  want  of  consideration  or  the  subsequent  dis— 
diarge  of  the  debt  is  a  valid  defence,  but  an  indorsee  without 
notice  ana  for  valuable  consideration  is  not  affected  by  fraud  or 
ether  transactions  between  the  original  parties,  (to  which  there 
dre  exceptions  which  arc  pointed  out;)  one  of  the  cases  referred 
tb  will  be  sufficient;  in  5  Mass.  286,  a  case  which  the  judge  sup- 
posed to  be  analOfTOU55to  the  cases  of  usury  and  gaming,  he  sayg, 
I  *     "thwigh  in  an  action  by  an  innocent  indorsee,  against  the  maker 

of  a  note,  want  of  consideration  or  an  illegal  one,  if  unknown 
L  to  the  plaintiff,  forms  no  legal  defence  at  common  law,  yet  be- 

tween the  same  parties,  a  consideration  illegal  by  statute  and  a 
Icgislath'c  declaration  that  the  instrument  declared  on,  shall  be 
deemed  utterly  void,  will  certainly  defeat  the  action,"  I  refer 
*  merely  to  a  few  English  cases,  collected  in  order,  on  usury^ 
Vhere  the  same  position  is  laid  down.     See  page  105,  106. 

It  has  been  said,  that  in  the  argument  of  the  case  of  Flem* 
ing  and  Mulligan,  it  was  conceded  that  the  bank  where  the  note 
had  been  discounted  by  Fleming,  could  have  recovered.     The 
concession  is  again  made,  and  it  was  therefore  that  the  note, 
eamc  back  into  the  hands  of  Fleming.     His  indorsement  to  the 
bank,  was  a  new  contract  for  a  fiill  consideration,   and  though 
written  on  the  back  of  an  usurious  note,  was  not  therefore  void- 
But  the  bank  could  not  have'recovered  against  any  of  the  par» 
ties  to  the  original  contract,   nlor  would  they  ever  discount  a 
note  under  the  cbrcumstances  under  which  this  plaintiff  di8cbunt<r 
•d  this.     If  Mr.  Dunn  had  applied  to  tliem,  1  have  no  hesitation 
.in  saying  they  never  would  have  discounted  it  for  hiin,  withoug 
his  endorsement,  nor  indeed  can  I  bring  my  mind  to  the  belief 
that  any  man  would  do  so  in  an  honest  transaction.     I  have  said 
iJiat  if  it  ^crc  shewn  that  the  plaindff  could  not  mainfain  hi^ 
action  against  the  defendant,  altho'  con&iderQ4  V  m  innocei^ 

X 
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bdorsee,  that  it  would  follow  that  the  defendant  was  properly, 
admitted  as  a  witness,  and  I  think  it  has  been  satisfactorily  shewn 
that  both  on  principle  and  authority,  an  innocent  indorsee  cannot, 
maintain  an  action  on  an  usurious  note,  agahist  any  of  the  par« 
ties  to  the  usurious  contract*  I  proceed  then  to  the  second 
ground. 

The  plaintiff  did  not  ^eny  but  that  the  note  may  have 
been  thu^  illegally  made;  all  he  knew,  as  he  said,  ^as  that  hcj, 
gave  Dunn  a  full  consideration;  he  did  not  know  whether  there 
was  usury  or  not.  The  subject  then  was  open  for  investigation 
and  the  defendant  was  offered  as  a  witness.  How  could  the 
court  refuse  him.'*  The  act  says,  he  shall  be  a  competent  wit- 
ness and  shall  be  sworn.  The  words  are  "the  borrower  or  par- 
ty to  such  usurious  bond,  &c.  shall  be  and  is  hereby  declared  ta 
be  a  good  and  sufficient  witness  in  law,  provided,  that  if  th«  ^ 

penon  or  persons  against  whom  such  evidence  is  offered,  wiU 
deny  upon  oath  in  open  court  to  be  administered,  the  truth  of  | 

what  such  evidence  offers  to  swear  against  him,  then  such  wit-  I 

ness  shalfnot  be  sworn."  Now,  as  there  was  no  denial  of  what 
the  borrower  or  party  (if  he  can  be  distinguished  as  only  aparty,) 
wa$  willing  to  swear,  it  follows  that  he  was  rightly  admitted^ 
a£id  his  evidence  was  considered  as  out- weighing  ^at  of  Dunn's^ 
and  in  my  opinion  very  properly.     It  is  said,  his  (Nekon's)  in.  < 

competency  appeared  afterwards,  and  therefore  hb  testimony  1 

ought  to   have  been  rejected;  but  that  incompetency  can  be  ! 

shewn  in  no  other  way  dian  by  saying  that  Wallis  denied  the 
usury.  If  that  is  a  denial  of  the  usury,  words  have  lost  their  / 
meaning.  If  this  is  to  satisfy  the  provisions  of  the  statute 
agamst  usury,  it  is  a  repeal  of  the  statute.  Now  admitting  thai 
th^  statute  is  impolitic,  which  I  by  no  means  think  is  the  case,  - 
I  diink  it  better  to  leave  it  to  the  legislature  to  act,  than  in  thif 
way  to  remove  what  has  been  for  ages  considered  as  a  ne» 
eessary  shield  against  the  practices  of  the  fraudulent  and 
against  the  destruction  of  the  circulating  mediilm  of  the  coun- 
tryi  and  what  in  the  language  of  the  preamble  to  tip  act  ««the 
constant  experience  of  all  states  and  nations  for  ages  past  haa 
deemed  necessary." 

But  another  objection  is  suggested,  that  it  appears  that 
Dium  was  the  real  lender,  and  therefore  his  testimony  wilL 
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exclude  Wallis.  The  amount  of  this  is,  that  the  court  will  direct 
a  plaintiff  to  conduct  his  cause  so  as  to  shield  himself  against 
the  operation  of  the  statute.  Dunn  was  not  offered  until  Nebon 
was  sworn,  the  plaintiff  and  his  counsel  certainly  knevv  the  case 
and  were  at  liberty  to  conduct  it  as  they  thought  best.  If  they 
did  not  choose  to  bring  forward  the  lender,  the  court,  under  the 
provisions  of  the  act,  could  not  refuse  the  oath  of  the  borrower. 
The  court  could  not  divine  who  the  lender  was.  The  natiural 
(HPesumption  was  that  which  ocxurs  in  all  such  cases,  when  the 
lender  is  not  produced,  that  is,  that  be  conld  not  contradict  what 
the  borrower  was  willing  to  swear  to.  If  the  argument  meant 
to  say,  that  the  court  should  have  directed  the  jury  to  believe 
Dunn  in  preference  to  Nelson;  I  can  only  reply,  that  I  have  no 
doubt  that  sudb  a  recommendation  would  have  been  considered 
as  an  insult  to  them  and  dereliction  of  duty  in  the  presiding 
judge.  Lastly,  this  is  an  appeal  to  the  discretion  of  the  court; 
no  rule  of  law  has  been  violated,  the  plaintiff,  as  he  had  a  right 
to  do^  was  permitted  to  conduct  his  cause  as  he  pleased,  lind  if 
he  has,  by  his  9wn  management,  laid  open  to  this  court  the  ille^ 
gality  of  his  cause  of  action;  is  it  the  duty  of  the  court  to  help 
him  out  of  the  cfifficulty?  Is  the  aid  of  this  court  to  be  lent  to 
assist  usury?  WUkti  vs.  Rasevelt^  3  Johnson  306.  I  presume 
not*  I  at  leastj  will  prefer  to  say  to  them  in  the  language  of 
Ijord  Mansfield,  in  die  casa  of  Hoyer  &  Edwards,  Cowper  1 14, 
that  where  the  real  truth  is  an  usurious  loan  of  money,  the  wit 
«f  man  sbaU  nof  find  a  shift  to  take  it  out  of  the  statute. 


( 


^ 


156      SOUTH-CAROLINA  STATE  REPORTS, 

John  Stoney,  vs.  John  P.  McNeill. 
Jfter  pleading  to  the  merits,  it  is  too  late  to  iaU  advantage  o//^ 
plaintiff's  omissson  to  make  oath  of  the  debt  or  sim  d^manded^. 
at  the  time  of  filing  his  declaration,  in  a  proceeding  by  attache 

A  person  who  is  in  possession  of  a  bond,  ass^ncdin  blank, 
is  in  law,  prima  facie,  the  onmcr;  and  the  obligor  making  pay- 
ment  to  such  holder,  bond  fide,  will  be  discharged. 

Any  evidence  which  went  to  sAcw?  tluit  the  payment  was  made 
bona  fide,' should  have  been  admitted;  itrithoui  regard  to  the  in- 
'  Untion  of  the  obligee,  at  the  time  of  making  the  assignment. 
One  who  Imd  guarantied  the  ultimate  payment  of  a  bond, 
soas  held  an  incompetent  witness  to  prove  that  it  had  not  been 
paid  to  himself,  whUe  it  was  in  his  possession,  assigned  in  blanks 
This  was  an  action  of  debt,  by  process  of  attachment, 
brought   by   the  plaintiff,  as   assignee  of  Alcxandc^  Henrj^, 
against  the  defendant,  one  of  three  co-obligors.     The  plaintiff 
made  no  affidavit  of  the  subsistence  of  the  debt,  upon  filing  hlft 
declaration,  as  the  attachment  act  requures.     On  the  suggestion 
of  the  plaintiff's  attoruies,  that  the  defendant  had  an  attort^cy 
in  fact,  residing  in  Charleston,  a  rule  was   issued  and  ser\'ed 
on  him,  requiring  the  defendant  to  plead  within  two  months,  or 
puffer  judgment  by  default.     In  pursuance  of  this  rule,  the  de- 
fendant pleaded,  first:  That  there  had  been  no  assignment  made 
of  this  bond  by  Alexander  Henry,  the  obligee,  to  the  plaintiflj . 
and  secondly,  that  an  assignment  had  been  made  by  Alexander 
Henry,  the  obligee,  to  Joshua  Brown,  to  whom  the  defendant 
had  satisfied  his  obligation,  and  was  discharged.     The  bond-in 
question  was  the  joint  and  several  obligation  of.  William  Walton, 
John  Walton,  and  John  P.  M*Neil,  bearing  date  the  llth  De- 
cember, 1811.     On  the  back  of  tliis  bond,  Alexander  Henry 
the  obligee,   had  endorsed  his  name,  in  blank,  and    annexed 
thereto   his  seal.     The  following  special  guarantee  was  also 
placed  upon  the  back  of  the  bond:  <<  I,  Josluia  Brown,  do  here- 
by bind  myself,  my  heirs,  executors,    and   admuiistrators,  to 
guarantee  to  the  within  named  Alexander  Henry,  his  heirs,  ex- 
ec: Drs,  and  administrators,  and  assigns,  the  ultimate  payment 
of  the  within  bond,  on  which  has  been  made  no  payment  wbat- 
over,  together  Vith  the  interest  to  grow  due  thereon,  according 
to  the  tenor  and  effect  of  the  within  bond.     Given  under  my 
Jwid  and  seal,  this  the  fourth  day  of  June,  18}2." 

(Signed}  Josbva  Bj^wn,  IL.  6.) 
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In  tMs  ftkaation  the  bond  had  passed  into  the  possession  of 
Joshua  Brown,  by  delivery,  with  whom  it  had  remained  for  the 
space  of  two  years,  during  which  period,  McNeill,  the  defim- 
dant,  in  a  settlement  made  with  Brown,  the  holder  of  the  bond^' 
obtained  from  him  the  following  receipt,  which  was  endorsed 
upon  the  bond:  <^  Received  at  Charleston,  the  25th  May,  18 13^ 
firoBBi  Mr.  John  P.  McNeill,  the  sum  of  eight  thousand  five 
tmndred  and  fifteen  dollars,  in  consideration  of  which  ptiyment^ 
I  do  hereby  exonerate  him  from  miy  further  responsibility  *oif 
account  of  the  within  bond.'' 

(Signed)  -  JosnuA  Brown. 

Subsequently  to  these  proceedings,  to  wit,  in  the  year  1 8 1 T, 
the  blank  above  the  name  of  ^A.  Henry,  on  the  back  of  the 
bond,  was  filled  up  it  these  words:  ^*  I  assign  and  set  over  the 
within  bond  and  all  my  right  and  interest  therein,  to  John 
Sfoney,  bis  etecutors  and  administrators,  for  value  received.'' 

Mr.  Joseph  Bennett  testified  that  the  bond  was  brought  to 
htm  by  Mr.  Stoney,  to  be  sued  for  the  benefit  of  all  concei*ned« 
That  the  words  over  the  name  **  A.  Henry"  were  not  thea 
written,  but  tliat  a  receipt,  signed  by  Joshua  Brown,  was  then 
on  the  bond;  that  the  assignment  was  filled  up  by  the  clerk  iq 
the  ofike,  when  the  declaration  against  Walton,  one  of  the 
obligors,  was  idrawn.  This  declaration  had  been  filed  in  July 
1817,  and  the  present  suit  was  commenced  in  March,  1817. 
The  defendant  gave  in  evidence,  an  answer  of  Mr.  Stoney,  in 
the  cotirt  of  equity,  in  which  he  avers  the  assignment  to  have 
been  to  him  and  three  others,  and  that  he  had  no  exclusive  in* 
terest  iu  the  bond,  and  that  he  received  the  bond  from  Joshua 
Brown,  in  1814.  On  the  adduction  of  this  evidence,  a  non*sui| 
was  flMMTod  for,^hich  was  overruled. 

Mt.  John  Robinson  was  called  by  the  defendant,  to  prove 
that  Joslma  Brown  mnA  Alexander  Henry,  who  had  been  pkrt* 
ners  in  trade,  had  given  public  notice  in  the  papers,  upon  the 
dissolution  of  their  partnership,  that  all  debts  due  to  ihcm  were 
transfen^d  to  Joshua  Brown,  and  to  show  that  this  bond  wa« 
given  for  a  partnership  debt;  but  the  admissibility  of  this  evi« 
deuce  was  overruled;  as  also  evidence  which  was  oflered  of 
an  arbknition  between  Brown  and  Henry,  respecting  the 
property:  ^  tkis  bond,  Md  evidence  to  prove  a  contract 
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Wtween  Brown  and  Henry,  respecting  tbe  aarignaaeiit  of  this, 
bond. 

General  John  Geddes  was  called,  by  the  defiendant,  and 
proved  that  he  delivered  this  bond,  with  Henry^s  napie 
on  the  back  of  it,  to  Joshoa  Brown,  on  the  4tb  Jtme,  1812»  He 
ilAted  that  it  had  been  agreed,  by  arbitration,  to  assign  the 
bond,  as  a  collateral  security,  to  Fitxsinions,  Stoncy,  WilBam*. 
s<m,  and  Cohen,  and  that  it  was  part  of  the  agreenent  that  they 
ibouU  give  a  receipt;  that  Brown  brought  their  receipt,  and  he 
(witness)  delivered  the  bond  to  him;  that  the  assignment'  waa^ 
made  in  parsnancc  of  an  arUtratioo,  and  was  left  in  bluik  for 
the  parties  to  fill  up  as  they  pleased.  A  Sf r.  Burke  proved,  thall 
the  consideration  of  the  discharge  by  Brown,  was  cotton  and 
produce,  delivered  by  McNeill  to  him;  and  he  stated  that  whev 
'M'Neill  made  this  satisfaction,  he  and  the  Wahons  had  failed, 
and  that  all  his  estate  would  not  have  padd  5s.  in  the  pound. 

To  rebut  the  force  of  the  evidence  ofered  by  the  defen- 
dant, the  plaintifi*  called  Joshua  Brown;  to  whom  the  dcfewlant 
ob^cted  on  the  ground  of  interest;  but  the  presiding  jttdge  nded 
that  his  interest  and  the  defendant's  were  the  same,  and  that  be* 
ing  called  by  tbe  plaintiff,  he  was  competent  to  swear  agahisl 
bis  interest.  Mr.  Brown  was  first  interrogated  on  his  vwt  dire^ 
and  said  he  was  not  interested,  because  he  was  insolvent;  ami 
whatever  the  event  of  the  suit  might  be,  he  could  lose  nothing* 
He  was  sworn  in  chief,  and  stated  that  the  bond  was  defivered 
to  him  <Hi  the  4th  June,  1812,  to  carry  to  the  parties,  who  had 
given  a  receipt  ibr  it;  but  that  neither  Mr.  Stoney,  nor  aay  of 
them  would  receive  it,  and  he  kept  it  two  years:  that  McNeill  ol^ 
Jbred  to  pay  him  one-third  for  a  discharge;  that  witness  told  him, 
he  had  no  right  to  receive  it,  and  that  the  bond  did  notl^eWng  to 
him;  that  he  wa$  a  mefe  carrier;  but  McNeill  said  he  dM  not 
care,  and  gave  him  the  draft  of  a  receipt,  and  sidd  that  if  he 
would  put  that  receipt  on  the  bond,  he  would  pay  him,  in  pro- 
duce, one-third  of  the  bond.  He  said  M'NeiU  had  cheated 
him,  and  that  he  had  lost  $2,800  on  the  prodnoe;  but  that  he 
paid  over  the  fuU  amount  towards  satisfiM^tiim  of  Mr.  Henry's 
.potes. 

The  preuding.  judge  stated  to  the  juy,  m  tbe  charge  made 
19  tbemi.  that  tha assigwagntte  Si9fM{y  had  betti  ful^  finmi^ 
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«lid  that  be  was  aitilled  in  l«ir  to  recover  the  Ml  amoniit-caned' 

> 

liir  by  the  bond:,  that  the  jnry  could  not  and  ought  not  to  respect 
the  plea  of  satisfaction  to  Brown,  to  whom  the  evidence  show- 
ed no  assignment  had  been  made;  that  it  was  not  the  intention 
of  Henry  to  assign  to  him,  and,  therefore,  the  assignment  in' 
blank  operated  no  transfer  to  hun,  with  otiier  views  taken  o^ 
the  sribject,  all  tending  to  shew  that  the  right  ot  tlie  ptaintilT  td*" 
recover  was  undoabted.    The  jury  found  a  verdict,  correspond- 
ing wilh  tfa^  charge,  to  the  amount  of  the  bond.  The  defendant 
now  moves  to  set  aside  the  verdict,  and  that  a  non-suit  be  en« 
tered,  lor  the  following  reasons: 

Ist*  That  the  affidavit  of  debt  was  mdispensable  by  the  at« 
^adunent  act. 

2d.  That  if  the  affidavit  be  not  positively  necessary  in  an 
attachment  cause,  it  is  at  least  essential  that  the  contrary  should' 
not  appear;  but  the  answer  which  was  put  in  as  evidence,  express-^ 
ly  negatived  the  assertion  of  debt  due  to  the  plaintifis. 

3d.  Because  if  any  assignment  was  proved,  it  was  an  as- 
sigmneot  to  four  persons  jointly,  and  not  to  one  severally.     In  . 
the  event  of  dus  motion  fiuling,  then  a  new  trial  is  moved  for^ 

1st.  Because  the  presiding  judge  excluded  evidence  ma* 
lerial  to  prove  a  joint  assignment. 

2d.  Becaose  he  refected  evidence,  material  to  shew  that  A. 
Henry  and  John  Stoney  had  enabled  Brownto  hold  himself  out  as- 
the  owner  of  the  bond,  with  all  the  exte.  nal  indicia  of  property* 

Sd.  Because  he  admitted  the  testimony  of  Mr.  Brown,  who  * 
was  directfy  interested  in  the  event  of  the  suit,  and  was  mistaken  - 
in  siqqmmg  Blown  was  swearing  against  his  interest. 

The  4th  and  5lh  grounds  relate  specifically  to  the  charge 
of  the  judge,  wUdi  has  already  been  taken  notice  of. 

Orimttj  for  motion.  The  affidavit  in  this  case  was  certain-  • 
ly  matiar  of  substance,  being  positively  directed  by  the  attach^ 
ment  act.  If  on  the  trial  of  a  cause,  it  appear  that  the  plaintidfis 
anaficn  or  a  slave,  be  will  fail,  though  the  matter  may  not  have 
been  pkaded.  Sncb  an  one  Is  inciqpable  to  sue.  The  statute 
andioxiief  this  process;  on  condition  at  making  the  affidavit;  mad  ' 
if  an  the  paogress  <^tlie  cause,  it  appear  that  die  affidavit  was 
1^  made,^  tlM  defendant  may  avail  hims^of  the  defect. 

▲i.4#tht  fMignmaat  of  tfak  boa4  io  pfadntifl^  h  is  ig* 
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evidence  that  the  assignment  in  blapk,  on  the  back  of  tlie  boii4f 
wa$  made  with  a  view  of  transferring  the  property  to  four.  The 
rule  is  that  all  who  are  legally  interested  on  the  subject  matter 
'  of  the  action  must  join.  How  is  it  that  Stoney  has  sued  akmeP 
He  might  perhaps  have  maintsuned  trover  for  the  boiid,  if  it  had 
got  out  of  his  possession;  bat  this  would  have  been  fovQdcd  qq 
his  possession  alone,  and  has  no  relation,  to  the  present  question. 
A  blank  indorsement  may  beiQUed  up  after  action. brot^ht,  but 
it  must  be  according  to  the  riglits  of  the  parties.  Stau^  it 
'Seems  sues  for  the  benefit  of  all  concerned,  but  whence  does  be 
derive  his  authority  to  do  so?  Those  who  arc  interested  in  a 
contract  or  piece  of  property,  may  appoint  An  agent,  whose 
acts  will  bind  them,  but  this  will  not  autliorize  him  to  sue  io  tus  - 
own  name.  Or  admitting  that  the  assignees  of  this  bond  might, 
by  mutual  consent,  fill  it  up  in  the  name  of  cither,  is  there  any 
evidence*  of  such  consent?  Could  a  judgment  in  favour  of  this 
*plaintifi*,  be  pleaded  in  bar  to  a  suit  by  the  four?  Might  a  pa^^- 
ment  to  the  four  be  pleaded,  so  as  to  defeat  tlic  action  of  the 
present  plaintifi?  A  question  may  well  be  made  too,  whether  the 
whole  of  the  assignees  had  a  right  to  sue,  as  the  bond  was  only 
transferred  to  them  in  pledge. 

Petigruj  atVy,  gen,  for  motion.  The  evidence  establishes, 
tiiat  the  bond  was  placed  in  the  possession  of  Brown,  by  Henry; 
that  the  plaintiff  and  tliose  interested  with  him,  refused  to  receive 
it  of  Brown,  and  permitted  it  to  remain  in  his  possenon  for 
two  years,  and  that  while  in  the  possession  of  Brown,  the  pay- 
ment was  made  by  McNeill,  and  the  discharge  given,  which  ap- 
peals on  the  back  of  the  bond.  With  respect  to  .this  part  of 
the  case,  our  proposition  is,  that  if  one  person  fomishes  another 
with  the  means  of  exhibiting  himself  as  the  owner  of  his  pro<» 
pcrty ,  he  will  be  bound  by  his  acts,  so  far  as  third  pertons  with- 
out notice,  are  concerned.  This  is  the  hinge  on  which  the  case 
turns,  and  will  be  examined  particularly. 

An  example  may  be  given  in  the  case  of  sales  noiaide  by  ft 
Ikctor:  <<Whcn  a  factor  deals  for  a  principal  who  does  not  ap- 
pear, and  the  factor  delivers  the  goods  in..|ns  own  name,  if  tfan- 
person  dealing  with  the  factor  on  his  own  account,  hwt  any  de» 
mand  against  the  factor,  he  has-  a  right  (o  eonsidef  thd  factor  a^ 
f|ie  princip^lf  and  .to  sett. off  any  demand  be  n^y  Jbttv^  againsjs 
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die  Taiac  of  the  goods  so  soki,  and  such  would  be  a  good  answer 
to  any  action  by  the  priucipal  for  the  price  of  the  goods.** 
George  vs.  Claggett^  2  Espin,  Rep.  557.  So  in  Delira  vs.  Ed^ 
pards^  "where  a  factor,  by  assent  of  his  principal  exhibits  him* 
self  as  owner,  and  by  that  means  obtains  credit,  the  principal 
will  be  liable  who  furnished  the  means.  1  Maule  &  S.  147«. 
The  case  of  a  factor  pledging,  is  treated  as  an  exception  froaa 
the  geoeiU  rule;  yet  wherever  a  person  furnishes  another  with 
the  means  to  exhibit  himself  as  owner,  be  shall  be  responsible* 
See  Habone  vs.  fVittiamt,  7  T.  R.  ^5Q.    - 

The  transfer  of  a  bill  of  lading,  by  a  general  assignment|» 
is  a  case  in  point.  In  Wright  vs.  CampbeUi  4  Bur.  2046,  tha 
owner  had  assigned  the  bill  in  blank  and  sent  it  to  his  lactor^ 
for  the  purpose*  of  receiving  tlie  goods  for  him.  The  factor  dis- 
posed the  bill  of  lading  br  his  own  use,  in  payment  of  his  debt^ 
the  owner  seised  the  gpods.  Per,  Ld.  Mansfield  "if  there  be 
an  authority  never  so  general  by  indorsement  on  a  bill  of  lading,' 
without  disclosing  that  the  endorsee  is  a  factor,  die  owner  aa 
feetwetti  him  and  the  factor,  retains  alien  'till  the  delivery  of  the 
goods  and'faefore  they  are  actually  sold  and  converted  into  mo*- 
uey.  If  the  factor  pay  it  over  to  a  third  person,  wifdi  notice,  it 
iDuy  be  followed  in  the  bands  of  such  third  person,  for  in  such 
case,  it  remains  in  his  hands  just  as  it  did  in  the  hands  of  tha 
factor  himself.*  But  if  they  are  bona  fide  sold  by  the  factor, 
the  vendee  shall  bold  them  by  virtue  of  the  bill  of  sale.  If  so^ 
then  the  whole  of  this  case  turns  on  the  question  whether  thig 
was  a  fair  tsaosaction,  without  notice,  or  a  trick  and  contrivai  c»' 
ta  chefil  the  owner."  In  Solomom  vs.  JVuien,  2  T.  R*  678,  it 
is  again  laid  down,  that  ii^  alt  those  cases,  between  the  real 
owner  and  third  persons,  the  question  is  bona  fides*  But  this  is- 
a*  question  which  wasuot  submitted  to  the  jury  in  the  present 
aase.  His  honor  the  presiding  judge,  mstructed  them  that 
Brown  had  no  right  to  receive  the  money,  because  the  blank  is* 
sigiiflient  was  not  aiadt  with  a  view  of  transferring  the  prop  ny 
of  the 'bond  to  Inm,  aodthat  McNeil  could  not  be  protected  ia 
hk  payment,  vheffa^  wamde  iomofide  or  no«  Had  it  hew  other* 
a4sa,  we  ate  very  strongly  persuaded,  that,  notwiAstandiiig  the 
HMmmy  rf  Mr-  Jfcwws,  *»  j»ry,  upon  all  the  ckeuttttaiWet' 
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of  the  case,  would  have  decided  for  the  fwrness  of  the  transac- 
tiori  OD  the  part  of  the  dofendant. 

The  rule  itself  is  founded  upon  a  general  principle,  th« 
*«where  one  of  two  innocent  persons  roust  suffer,  by  the  act  of 
a  third,  he  who  has  enabled  such  third  person  to  occasion  the 
loss,  must  sustain  it.     Per.  AsUwrsiy  J.  in  iMkharrowys.  Ma^ 

son,  2  T.  R.  63. 

But  did  Mr.  Stoney  and  Mr.  Henry,  furnish  Brown  widt 
the  means  of  exhibiting  himself  as  the  owner  of  this  bondf 
They  permitted  it  to  go  into  his  possession  and  reniain  there^ 
with  an  assignment  in  blank  indorsed.  What  is  <he  efiect  of  a 
general  or  blank  assignment?  and  in  what  does  it  differ' from  a 
special  assignment^  As  between  the  parties  themselves,  the  ac- 
tual owner  still  retains  his  right,  in  whatever  terms  the  assign* 
ment  may  be  drawn.  But  as  to  third  person,  the  question  is 
bona  fide  or  not.  It  is  a  general  rule  that  there  is  no  difference 
between  a  general  and  a  blank  assignment.  In  the  celebrated 
case  of  Lickbarrow  w.  Mason,  this  distinction  would  have  been 
Very  material,  but  was  abandoned.  Per.  Bnller,  J.  "Lord 
Hardwick  thought  there  was  a  distinction  between  biBs  of  ladings 
indorsed  In  blank  and  those  indorsed  to  particular  persons,  but 
it  was  properly  admitted  at  the  bar  that  the  distincUon  could 
riot  be  supported."  2T.  R.'73.  If  we  may  rely  on  this  au- 
thority, our  case  is  as  strong  as  it  would  have  been,  had  Henry 
written  above  his  signature,  "I  assign  to  Joshua  Brown.'' 

In  this  very  case,  his  honour  laid  down,  that  Stoney  might 
fawjEuDy  fill  up  the  blank  assignment.  And  why  is  this  lawful.'^ 
because  the  assignment  in  blank  is  equal  to  an  assignment  t^^ 
a  particular  person.  So  as  to  bills  of  lading:  after  establishing* 
the  principle,  that  bills  of  lading  may  be  transferred  by  indorse* 
ment  of  the  owners  name,  it  was  held,  and  so  die  jinry  foimd, 
on  the  second  trial  of  the  case  of  Lickbarrow  vs.  Mason,  <Hhat 
indorsements  in  blank,  that  is  to  say,  by  the  shipper  or  shippers, 
with  their  names  only,  may  be  filled  up  by  the  person  or  per*- 
sons  to  whom  they  are  so  delivered.  5  T.  R.  683*  On  no 
other  ground  can  the  right  of  the  holder  to  fill  up  the  assign* 
ment  be  sustained;  It  is  one  of  the  incidents  of  an  assigiinieiR 
in  blank?  that  it  gives  to  the  person  to  whom  it  is  deKvercd,  the 
Tight  of  Sklkog  it  up;  and  it  gives  him  that  right,  becaiase  it  b  a 
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traaier  of  the  property  of  itself.  If  it  did  not  of  itself  transfet 
tbe  property,  the  alteration  made  by  filling  up  the  blank  would 
be  forgery.  The  strictness  of  the  common  law,  with  respect  to 
altering  deeds  is  weH  known.  PigoiVs  ease^  11  co.  27.  The 
rule  is  the  same  as  to  other  writings.  Maatyn  vs.  MUler^  2  £fy« 
Bl.  141.  Bnlkley  vs.  HoweQ,  1  Nott  &  JfrCord,  249,  was  the 
case  of  an  assignment  in  blank. 

But  if  will  be  said  Broion  acquired  no  right  to  fill  up  the 
blank;  which  is  as  much  as  to  say,  Brown  did  not  acquire  the 
real  ownership  by  the  assignment  in  blank.  Neither  would  he 
)iave  done  so  by  a  special  assignment  in  his  name,  if  it  had  been 
made  for  the  use  of  Henry  or  any  other  person.  Let  it  be  ad- 
mitted, however,  that  he  was  only  the  apparent  owner.  The 
generid  rule  applies  to  the  case  "that  if  one  of  two  innocent  per» 
ions  mast  suffer,  he  shall  bear  the  loss  who  enabled  a  third  per* 
0on  to  occasion  h. 
^.  But  it  may  be  objected  that  tliere  was  in  fact  no  assign>> 

ment  to  Brown.  Though  Stoney  may  be  bound  by  his  acts,  in 
consequence  of  permitting  him  to  exercise  an  apparent  owner- 
ship;  yet  he  himself  still  remained  the  real  owner.  In  order  to 
a:vail  ourselves  of  the  satisfaction  made  by  Afr.  McNeill,  we 
should  have  pleaded  payment  generally  or  satisfaction  to  thf 
pltuntifTf  and  that  our  plea  of  assignment  to  Brown,  cannot  be 
supported.  In  pleading,  it  is  sufficient  to  alledge  things  accord* 
ing  to  their  legal  effect.  If  McNeill,  without  notice,  paid  to 
Brown  as  assignee,  it  supports  the  plea,  because  virtually  he  was 
asdgnee. 

Yet  how  can  it  be  concluded  that  there  was  no  assignment 
to  Brown,  when  our  evidence  was  stopped.  The  bond  was  hU 
property,  and  certainly  it  is  possible  that  we  might  have  shewn 
it.  The  court,  not  knowing  the  circumstances,  look  upon  him 
as  a  joint  obligor.  The  rejection  of  the  evidence  is  supported 
by  the  decision  in  this  case,  when  formerly  before  the  court. 
1  M^Card^  85.  The  case  only  decides  that  payment  to  apart** 
ner,  who  does  not  appear  in  tbe  bond,  cannot  Ije  pleaded.  It 
does  not  fc^ow  that  partnership  may  not  be  an  important  fact 
in  the  proof  that  the  payment  was  bona  fide— or  in  proof  of  an 
assignment,  if  all  partnership  debts  be  assigned.  But  the  judg- 
ment 10  in  our  favor,  as  it  lays  down  expressly  that  every  thing 
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which  cQuld  be  proved  under  that  plea,  might  be  given  in  eyi- 
dcnce  under  tlie  general  issue. 

Priohau,  against  tlie  motion.     I  shall  first  inquire  as  t^ 
the  necessity  of  the  affidavit,  wliicb  was  omitted  to  be  filed  with^ 
the  declaration;  next,  examine  the  sufficiency  of  the  proofs,  atf 
applioabk  to  the  issues  in  the  case,  and  last,  die  competency  of 
Brown's  testimony; 

First,  as  to  the  affidavit.  The  attachment  act  requires 
that  an  affidavit  shall  be  made,  upon  filing  the  declaration;  it 
is  not  required  that  it  shall  be  filed,  or  shall  be  in  writing.  The 
presumption  is  that  an  officer,  intrusted  with  a  public  duty,  hai 
discharged  it;  and  if  the  affidavit  were  necessary,  we  ought  t^ 
pre<$ume  that  tlie  clerk  of  the  court  did  not  file  tlie  declara^^ 
rntil  it  was  made  But  is  it  necessary,  now,  that  the  affidavit 
should  have  been  made?  The  party  defendant  has  appeared, 
and  pleaded  to  the  declaration,  which  he  alledges  to  have  been 
*  thus  irregularly  filed.  (Here  Mr.  Prioleau  was  stopped  Ijy 
the  court,  who  were  satisfied  as  to  this  point.) 

The  questions  presented  by  the  issues  are,  did  Henry 
assign  to  Stoney?  did  he  assign  to  Brownf  The  assignment 
on  the  back  of  the  bond,  produced  in  court,  was  regular  and 
perfect,  and  furnished  complete  evidence  of  tlie  assignment  to 
Stoney.  Parol  testimony  should  not  have  been  received  to 
contradict  this  evidence.  It  is  true,  that  pai'ol  testimony  m^ 
"be  g^ven,  to  shew  for  whom  a  blank  endorsement  wass  intended: 
t)ut  when  the  blank  is  filled  up,  according  to  the  intention  of 
the  parties,  it  is  regarded  in  law  as  tliough  it  had  been  written 
in  full,  from  the  beginning;  and  can  be  no  more  explained,  con*- 
tradicted,  or  altered,  by  parol  testimony,  than  any  other  writ? 
ten  instrunient.  For  whom  the  assignment  was  intended,  is  a 
matter  of  fact^  which  was  submitted  to  the  jury;  and  (hey  bav« 
.found  an  assignment  to  Stoney,  and  no  assignoaeut  to.  Brown. 

Admitting  all  the  force  of  the  argument^  that  he  who  en^ 
ables  another  to  hold  himself  out,  as  the  owner  of  his  property, 
will  be  bound  by  his  acts,  it  cannot  avail  the  d^efendai^  under 
his  pleas,  in  the  present  case.  Brown  was  not  assignee.  It  is 
clearly  proved  that  the  bond  was  delivered  to,bijD9Li^  an  agent* 
His  guaranty,  written  on  the  bond,  rebuts  zjay  pIes^mption  of 
lui&  having  an  interest  in  it^  for  why  guait^nty  this  f^yuffaajL  q(  %, 
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4ebt  dbe^o  hhnself?  If  be  had  any  mtera^t,  previous  to  tli« 
Iraa&fer  to  Stonejr,  lie  coald  not  h31¥  assert  it;  foi*  he  was  privy 
to  that  transfer,  and  sanctioned  it  by  his  acquiescence.  Any 
shiag  which  passed  between  Ilenry  and  Brown,  is,  as  to  tiie  pre-^- 
•em  pl^in^iff,  re^  mier  alios  acta.  If  it  was.  the  defendant 'stob- 
ject  U>  shew  that  the  plaintiffs  acts,  or  his  negligence,  gave 
£i*owB  astbority  to  receive  payment,  lie  should  hxve  jpleaded 
payment  geB^r«tlly.  Payment  to  an  agent  would  have  sasCain* 
fdliiat  plea,  hut  cannot  sustain  those  which  are  pleaded. 

The  ^aranty  of  Brown  must  have  had  the  effect  of  putting  ' 
the  defieadaot  on  his  guard*  He  could  scarcely  suppose  him 
the  owner  of  abend,  for  the  payment  of  which  he  had  bound 
himself  to  a  tlurd  person:  and  he  who  pays  money  must  see  to 
die  application  of  it,  and  be  certain  that  be  gays  to  his  credkei^ 
Was  Brown  a  competent  witness.^  To  rendw  a  witness  ii^ 
(Competent,  his  interest  must  be  direct;  he  must  gain  or  lose  hf 

,^  the  event  pf  the  suit.     A  iritness  may  be  sworn  against  his  ii^  ! 

f.  tcrcat;  oar  if  be  is  equally  liable  to  both  parties^  he  is  compe^ 

tait.  (\  M'Cord,  285;  1  T.  R.  164;  1  Eifin.  Rep.  12% 
fhU.  Ev^  56. j  Brown  swore  against  his  interest,  if  he  bad 
ynoved  the  bond  lawfully  paid,  his  guaranty  -weald  have  been 
discharged:  by  proving  it  uapaod,  his  liability,  in  the  event  of 
M^NeiU's  inability  to  pay,  continued;  and  he  moreover  render* 
ed  biaiself  answerable  to  McNeill  ibr  the  amoont  which  he  had 
teceived  of  bini» 

Ibmt^  against  the  notioii.  This  we^ms  to  be  a  case  do* 
pftndilig  on  facta;  and  the  facts  were  fairly  submitted  to  the  jury« 
The  qnestiwi  was,  Co  whom  was  the  bond  aasi^gBed.  ^  The  as* 
ngaufent  was  oiMide  in  Uank,  Mid  all  tesdmony  was  adsntted^ 
which  wem  to  skew  for  wltoa  it  was  intended. 

Wka4  efed  copktthe  te^^mony,  wUeh  was  i^eeted,  hav« 
had  cm  thb  «|Dn«tion.  It  was  attempted  to  be  ahewn  Aat  this 
bond,  in  the  name  of  Hcttpy,  was  the  propeiHy  fit  Brown—ot 
was  partnership  property.  Even  if  this  were  the  (act,  dnd  It 
were  eiMfeipeleiitto  shew  it. by  paco)^  Brown,  wha]»<8aid  to  have 
oil^ed  ifa»  bpnd  *at  tlie  time  the  payment  wa^  made,  would  be 
€iat»pfMd'froai«eitii%  up  the  claim.  The  ^testimeoi^  of  Gen. 
Geddes  shews  that  the  gu^^enty  of  Bfo^m^and  the  asaigiimeiii 
^  Stoney,  were  cotemporaneous;  thejr  were  part  of  the  sdn^ 
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dransacdoti.     Brown  then  in  effect,  guarantied  the  payment  to 
Stoney ;  and  how  can  it  be  pretended  that  he  was  the  owner,  a» 
agmnst  SteneyP 

But  it  is  said  that'Stoney,  by  permitting  the  bond,  with 
UaidL  assignment,  to  remain  in  the  hands  of  Brown,  enabled 
,him  to  hold  himself  put  as  the  omier,  and  is  answerable  for  his 
acts.  It  does  not  appear,  however,  that  Stoney  knew  the  assigto* 
meat  to  have  been  in  blank.  He  knew  that  it  had  been  agreed 
that  the  bond  should  be  assigned  to  him:  he  was  informed  that 
it  was  assigned,  and  ddtvered  to  his  agent;  and  natorally  sup- 
posed that  the  obligor  would  take  care  to  seethe  assignment  and 
ascertain  the  \  older's  right  to  receive,  before  he  made  payment. 

Harper 9  in  reply.  1st.  As  to  the  affidavit,  which  is  re^ 
^iredby  the  attachment  act,  and  which  was  omitted  to  be  filed 
with  the  declaration.  It  is  said  that  this  provision  of  the  act 
was-  intended  for  the  benefit  of  the  defendant,  and  has  been 
waived  by  pleadmg  to  the  merits.  The  distinction  is,  that  an 
irregviarity  may  be  waived,  by  the  opposite  party's  failing  to 
take  advantage  of  it  at  the  earliest  opportunity',  or  proceeding 
after  it  has  been  committed;  a  defect  connot  be  so  cured* 
Tidd,  435,  Is  this  a  defect^  Under  a  statutory  {M*oceeding, 
the  omission  of  any  thing  which  the  statute  positively  enjoins^ 
is  adefect.  The  stat.  27,  Geo.  3,  c.  I,  gives  an  action  of  debt, 
to  recover  certain  penalties  under  the  lottery  act,  and  direct* 
process  to  issue  "  specifying  therein  the  amount  of  the  pena^f 
or  penalties  sued  for;  whereof  an  affidavit  shall  first  be  made 
and  filed."  In  the  case  oS  King,  Q.  T.  vs.  Home,  A  T.  R. 
349,  itw^  coDtended  that  the  legislature  had  ^ven  the  com- 
mon law  action  of  debt,  and  tiiat  if  any  irregularity  bad  been 
committed,  by  failing  to  make  and  file  the  affidavit,  it  had 
been  waived  by  taking  out  the  declaratic^,  but  the  court  said, 
'<  the  act  of  parliament  is  imperative.*'  Our  statute  is  nearly 
in  the  same  words.  See  also  Goodwyn,  Q*  T*  vs.  Parry,  4 
T.  R.  577. 

We  ar^to  enquire,  under  oar  issues,  whether  there  has  been 
an  assignment  of  this  bond  to  the  plaintiff,  so  as  to  enabkUm 
to  su(';  and  next,  whether  there  was  an  assignmeBt  to  Browiv 
a>  whom  we  have  pleaded  satisfacticp* 
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It  may  aid  these  inquiries,  if  we  caii  ascertain  in  what  mfin« 
aer  the  assigntnent  of  a  bond  is  to  be  made.  By  the  commoB 
law,  any  i^operty  in  possession  might  be  transferred,  or  assign^ 
ed:  choses  in  action,  in  general,  could  not;  but  th^re  was  an 
exception,  with  respect  to  a  particular  sort  of  choses  in  action,  by 
the  law  merchant.  Our  statute,  which  authorises  the  assign^ 
ment  of  bonds,  prescribes        mode  of  efiecting  it;  and  it  is. 

fof  the  court  to  determine  whether  thev  are  to  be  transferred 

•I* 

like  aay  oth^r  personal  property;  or  wliether  their  transfer  is 
to  be  governed  by  tlie  rules  which  apply  to  negoilabh  papery 
the  tMily  asdgnable  choses  ifk  action  heretofore  known  to  our 
\sLW,  It  is  perhaps  not  very  material  to  our  case/  how  this  may 
be  settled;  but  our  defence  will  stand  in  a  different  point  of 
view,  as  we  regai^  the  assignqient  to  have  been  made  in  one 
or  other  of  these  modes. 

Things  in  possession  may  be  assigned  by  deed,  or  by 
writing  without  seal,  or  by  words  expressing  the  intention,  ac« 
companied  by  delivery. 

As  this  assignment  now  appears  on  the  bond,  it  seems  to 
have  been  made  by  de^d.  But  the  testimony  informs  us  of  cir«* 
cumstanc^,  which  will  prevent  its  operating  as  a  deed.  A 
blank  signature  and  seal  were  first  put  on  the  back  of  the  bond 
and  the  body  of  die  instrument  afterwards  written  above  it. 
The  slightest  alteration  of  a  deed  will  vitiate  it.  11  Co.  27. 
FrencA  vs.  Walton^  9  East,  251.  PotrcZZys.  Duff^S  Camp. 
181*  A  blank  signature  with  a  seal  was  decided  to  be  no  bond 
under  our  attachment  law.  Boyd  vs.  Bogd,  2  JVott  fy  M^Cordf 
126.  Judge  Gantt,  in  that  case  quotes  from  4  Com.  Dig.  Tit, 
OiKg.  B.  3.  <<lf  a  blank  be  signed  and  sealed  and  afterwards 
written,  itis  no  deed.'^ 

•  The  same  doctrhae  is  equally  true  of  any  other  writing; 
apartirom  the  law  merchant.  A  blank  signature  delivered  and 
aAerwards  filled  up  as  a  bill  of  sale  for  a  horse  or  a  slave^ 
would  be  as  much  a  nullity  as  a  seal,  delivered  to  be  filled  up  as 
a  hood.  There  is  do  such  thing  known  to  our  law  as  the  filling 
lip  of  blaak  contracts,  except  under  the  custom  of  merchants. 

This  bond  then  was  not  transferred  by  deed  or  written  as- 
«igniiieift,  was  it  transferred  by  delivery?  The  plaintiff  is  in 
{>oss€tssion,  but  b«  has  not  sb^wu  h#w  he  «ai3Qe  by  it,,    it  is  said 
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mbavebccn  delivered  to  Brown,  as  his  agent.  We  rniglit,  if  k- 
Were  necessary,  fairly  contest  the  fact  of  Brown^s  agency,  for 
the  plaintiff  sii*ears  that  he  refused  to  receive  the  bond  from 
Brown-and  disavowed  him  as  bis  agetit.  But  waiving  this  ob-i 
Jection,  if  Brown  was  the  agent  of  the  plaintiff,  he  was  als^tbe 
agent  of  three  others.  The  title  of  the  bond  was  vested  in  (bnr^ 
K  it  was  transferred  like  other  personal  property,  and  all  the 
owners  ought  to  have  joined  in  the  suit.     1  Chit.  Fl.  7. 

The  only  ground  on  whicli  the  plaintiff  can  sustain  diis^ 
suit  is,  that  being  in  possession  of  tlie  bond,  with  an  assign- 
naent  in  blank,  he  had  a  right  to  fill  it  up  in  his  own  name^ 
tfiat  is,  that  it^s  transfer  is  to  be  governed  by  the  custom  of 
merchants* 

We  might  argue  against  tbis  position,  that  the  instrument 
is  a  specialty;  and  that  to  alter  or  release,  and  by  parity  of  reason, 
to  assign  a  specialty,  an  instrument  of  as  solemn  a  fiature  is  re- 
quired. The  authority  to  make  a  deed  must  be  fay  deed.  Tbii 
court  however  has  departed  from  the  rigour  of  the- ancient  pria- 
Ciplo,  and  in  the  case  of  HbuieK  ads.  Bulkley^  1  JSTott  t^JtiPCardf 
240,  it  was  decided  that  a  bond  might  be  assigned  by  writtng* 
without  seal.  It  is  necessary  however,  to  qualify  a  coaclosioir 
which  is  drawn  in  that  case.  The  case  of  Noke  m.  Awder,  Cro.- 
Eliz.  37d,  436,  is  cited,  for  the  purpose  of  sheraig  that  a  cove- 
nant might  be  assigned  by  parol.  The  case  ouly  decides  that 
where  a  term  was  created  by  deed,  which  contahied  coveniin{» 
nmning  with  the  estate,  as  the  term  might  be  asngned  witboof 
deed,  the  covenants  should  follow  by  operation  of  law.  It  i» 
ratlier  opposed  to  the  inference  which  was  drawn  from  U. 

Admitting  however,  that  the  assignment  may  be  made  Irf 
a  signature  in  blank,  it  does  not  follow  that  it  may  be  mftde-b^ 
a  signature  and  seal.     When  it  is  filled  up,  itbecontes  a  deed^ 
if  «iy  thing;  and  we  have  shewn  that  a  deed  camiot  be  so  adade. 
Negotiable  paper'  may  be  assigned  by  a  blank  ittdorsemgp^  bi*^ 
I  apprehend  not  by  a  Uank  indorsement,  with  a  seal  snneied. 
If  a  signature  be  deHvered^  for  the  purpose  of  having  a  note^fo^- 
the  paynient  of  moneys .  written  above,  it  wiH  be  gooA  ythew 
fiSed  np^     Not  s^  if  it  be  under  st-aL     The  assigaor  miiempiei 
tif  transfer  by  d^edy  ami  it  must  operate  an  a  deed  or  not  wt  dlr 
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Conceding  however,  what  the  plaintiff  contends  for;  that 
being  in  possession,  he  had  a  right  to  fill  up  the  hlank,  and  that 
we  roust  resort  tb  the  law  merchant,  for  th^rtdes  which  are  to 
govern  the  transaction;  let  ns  see  how  our  defence  will  stand  in 
that  view  of  the  case.  Perhaps  this  is  the  correct  view,  wh^re 
a  bond  has  heen  transferred  by  blank  indorsement.  So  the 
case  of  Howell  and  Bulkley  seems  to  regard  it,  and  it  acpordi 
with  wliat  we  know  of  the  intention  of  the  legislature.  It  is 
irell  known,  that  long  previous  to  the  passing  of  our  statute, 
there  was  a  custom,  in  this  state,  of  transferring  bonds  as  ne* 
gotiable  paper.  In  reference  to  this  established  practice,  the 
act  was  passed. 

By  the  law  merchant,  a  note  or  bill,  indorsed  in  blank,  may 

be  afterwards  transferred  by  mere  delivery,  and  any  one  into 

whose  hands  it  may  come,  may  fill  up  the  blank  in  his  own 

name.     On  this  and  nothing  else,  rests  the  plaintiff's  right  to* 

sostaun  this  suit.     But  had  not  Brown  the  same  right  to  fill  up 

the  blank  and  bring  a  suit,  or  receive  payment,  when  the  bond 

was  in  his  possession?     Our  case  is  surely  not  different  fi-om 

what  it  would  have  been  if  Brown  had  actually  filled  up  the 

blank,  previous  to  receiving  payment.  -  It  was  contended  that 

he  had  not  such  right,  and  so  the  jury  were  instructed  on  the 

trial,  because  the  blank  assignment  was  not  made  with  the  in* 

iention  of  transferring  the  bond  to  him.     Without  insisting  on 

the  answer,  that  neither  was  there  any  intention  of  transferring 

to  the  plaintiff  alone;  we  say  that  such  intention  was  not  neces^ 

sary.     Tlie  rule  if,  that  he  who  i$  in  possession  of  a  negoliabla 

papeTf  with  a  blank  indorsement^  u,  prima  fade,  the  owner*     If 

he  tame  into  possession,  bona  fide,  and  for  valuable  consideration^ 

he  is  ovmer  against  aU  the  worldx  Aough  not  bona  fide,  non 

for  valuable  consideration,  yet  he  shaU  be  considered  the  owi^^ 

as  to  all  who  deal  with  him  bo^ia  fide:  those  who  mane  pay* 

meat   or    taU  a   transfer    of  the  paper  from  him,  in  good 

faith  and  for  valuable  consideration,  will  be  protected  againsi 

off  the  world.      If  the  holder   of  a  note  or   bill,  indorsed 

in  blank,  or  transferrable  by  delivery,  lose  it  or  be  robbed  of  it, 

and  it  come  into  the  hands  of  a  bona  fide  holder,  for  valuable 

consideration,  he  may  maintain  an  action  on  it;  or  if  paymenl 

fee  made  t6.^wie  who  stole  or  fou^tit,  the  perswi  making  P«J- 

V     . 
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Xiimt  will  be:  discharged.     ChiU  BUhj  190.     See  Putnam  ys. 
SuUiwrn^  4  Mass.  Rep.  45. 

This  is  established  for  tlie  protection  of  commerce,  and  on 
the  principle  which  has  been  brought  so  fully  to  the  vie^  of  the 
court,  "Uiat  if  one  of  two  innocent  persons  must  suffer,  he  shall 
bear  the  loss,  who  enabled  a  third  person  to  occasion  it-'* 

In  our  case  however,  tlie  bond  was  not  stolen  nor  found  by 
.  the  hojderi  but  w  as  put  into  his  possession  and  suffered  to  re- 
main there  for  two  years,  by  die  person  who  claims  to  be  the 
o^^Tier.  It  is  difficult  not  to  infer  an  intention  that  Brown 
should  have  autliority  to  receive  payment  or  make  a  settlement 
of  the  bond.  If  such  intention  did  not  exist,  no  conduct  could 
be  better  calculated  to  enable  Brown  to  commit  a  fraud.  Even 
ja  England,  it  has  been  held  that  one  making  payment  in  good 
fahh,  to  the  holder  of  a  bond  or  note  not  negotiable,  should  be 
protected.     1  Bos.  fa  Pul.  N.  R.  103.  Eq.  Ca.  Ab.  144,  5. 

But  if  the  plaintiff  is  owner  of  the  bond  now,  it  can  scarce- 
ly be  thought  that  eitlier  he  alone,  or  together  with  the  other 
three  persons  for  whose  benefit  the  assignment  was  made,  wa« 
owner  at  the  time  of  this  payment.     Tlie  bond  was  assigned  as 

/a  collateral  security  and  delivered  to  Brown,  as  the  agent  of 
this  assig^[iees,  who  refused  to  receive  it  of  him..  This  refusal 

,  caa  only  be  interpreted  into  a  determinaticm  of  his  agency  and 

a.  rejUqqiiishment  of  their  security.     During  the  two  years  that 

.   it  was  in  Birown's  possession,  none  of  them  could  have  received 

^  pSbyment.  But  was  no  other  person  audiorized  to  receive  pay- 
ment!^ was  the  bond  struck  out  of  legal  existance  and  in  abey- 
ance all  that  time? 

The  apswer  perhaps  wHl  be,  that  Henry,  in  whom  the  le* 
tgal  tide  of  die  bond  ^vas,  previous  to  the  attempt  to  assign,  was 
die  proper  person  to  receive.  If.  so,  it  will  be  decisive  of  the 
adrriissibility  of  part  of  the  testimony  which  was  offered  on  our 

j.part  and  rejected.  Evidence  was  offered  of  an  agreement  and 
an'  arbitration,  between  Henry  and  Brawn,  on  the  subject  of 

:  tbe'prkiperty  of  this  bond;  a$  also  that  Brown  and  Henry. had 

.  1ie6a>  pawners,  that  this  bond  was  given  for  a  partnership  debt, 
end  ^hat  upon  the  dissolution,  Henry  had  -  advertised  in  the 

.  Bew8p^>ers  dmt  Browir^as  authorized  tp  receive  all.partner- 
fbip  debts.     The  evidence  was  rejected  on  the  ground,  as  I  on-  ~ 
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derstand  it,  that  Brown,  Iiaving  sanctioned  the  assignment  to 
Stoney  and  the  rest,  should  not  be  permitted  to  set  up  a  title 
against  them.  But  if  tlieir  title  at  that  time,  is  oat  of  the  ques* 
tion,  we  may  certainly  shew  tliat  he  had  a  title  as  against  Henry* 
The  agreement  may  have  been  to  assign;  the  award  may  of  It- 
self have  operated  an  assignment. 

With  respect  to  the  competency  erf  shewing  by  parol,  that 
the  bond  was  given  for  a  partnership  debt;  we  ihay  produce  nu- 
merous authorities  to  shew  that  courts  of  law  will  look  into  the^ 
equitable  interests  of  parties,  whose  names  do  not  appear  on  the. 
bond;  some  of'the  cases  having  the  closet  analogjr  to  the  present* 
Leghy  vs.  Legh,  1  Sos.  ^  PuL  446;  Winch,  vs.  Keely,  1  T.  R. 
619,  Bottdmly,  vs.  Broo^e^  (cited  in  the  last  case.)  1  Johns. 
Rep.  531;  3  Johns.  Rep.  425.  At  all  events,  that  circumstance, 
together  with  tlie  advertisement  by  Henry,  would  have  been  the 
most  material  evidence  that  could  be  given,  to  shew  the  good 
Jhith  of  M'Npill,  and  that  he  had  cause  to  believe  Brown  author- 
ixed  to  receive  payment.  It  would  be  entirely  conclusive  but  for 

Brown's  tc.-stinfibny.  The  argument  in  favor  of  his  compe-:. 
tency,  and  tliat  he  was  indifferent  in  interest  between  the  par- 
ties, seems  to  suppose  that  he  guarantied  nothing  but  the  sol- 
vency of  M'Neill.  But  this  is  not  so;  he  guarafatied  the  ultimate 
payment  of  the  bond;  which  includes  two.  things;  that  there  wa# 
a  good  right  of  action  on  the  bond,  and  that  M'Nell  would  be 
solvent.  If  the  bond  had  been  forged,  the  g  -aranty  would  still " 
have  beeti  binding.  He  warranted  against  the  obligor's  having 
any  defence  at  that  time,  and  against  any  defence  which  might 
afterwards  arise,  by  the  act  of  him,  (Brown.)  If  McNeill  can 
defend  the  action,  on  the  ground  of  payment  to  Brown,  the 
verdict  will  be  conclusive  evidence  against  Brown,  in  an  action 
on  his  guaranty,  for  the  whole  amount  of  the  bond.  If  M^Ifetll 
should  (ail,  he  can,  at  most,  recover  but  the  money  which  he  ac- 
tually paid;  or,  if  Brown  tells  the  truth,  that  they  were  partici- 
pes  fraudisy  nothing  at  all. 

Brown  himself  seems  to  have  been  conscious  of  this,  for 
he  puts  his  disinterestedness  on  the  ground  of  insolvency.  This 
is  a  new  source  of  competency;  but  before  it  can  avail  the  Wit- 
pess,  the  coi^rt  n^ust  determine  that  he  will  always  continue  in- 
«olveilt. 
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The  opimon  of  the  Court  wcu  delivered  by  Mr,  Justkt 
CarUL 

The  first  ground  taken  for  a  nonsuit  is,  Aat  tbe  plaintifT 
fsuled,  when  called  on,  to  produce  tbe  affidavit  or  the  oath  re* 
quired  by  law,  of  the  debt  due.  By  the  fifth  section  of  the  act 
of  assembly,  passed  in  1744,  the  plaintiiTis  required,  on  filing 
his  declaration,  to  make  oath  to  the  debt  or  sum  demanded.  In 
this  case,  it  appears  tliat  on  the  suggestion  of  the  attorneys  of  the 
plaintiff,  that  the  defendant  had  an  attorney  in  fact,  residing  in 
Charleston;  an  order  was  obtained  that  a  rule  should  bsue,  di- 
recting him  to  plead  within  two  months  from  the  date  hereof,  or 
that  judgment  by  default  should  go.  Under  this  order,  the  plead- 
ings were  regularly  made  up,  and  the  parties  were  at  issue  on 
the  merits. 

By  St  clause  of  the  act  of  1785,  all  attachments  ^hall  be 
repleviable  by  appearance,  and  putting  in  special  bail,  if  by 
the  court  ruled  so  to  do.  (Public  Laws  368.)  Here  then  was 
an  appearance  on  the  part  of  the  defendant,  and  he  pleaded  to 
issue.  No  special  bail  was  required  or  ruled  by  tlie  coiurt.  Af- 
ter these  proceedings,  the  court  think  that  it  was  too  late  for  the 
defendant  to  take  advantage  of  such  an  omission;  pleading  to 
issue  amounted  to  a  waiver  of  such  exception.  The  exception 
might  have  been  taken  advantage  of  by  motion  to  dissolve  the 
attachment,  had  the  plaintifi*  in  fact  failed  to  comply  with  what 
t^ie  law  required  of  him;  which  is  notto  be  presumed  under  all 
the  circumstance  t)f  the  case.  This  motion  must,  therefore,  fail. 

On  the  last  ground  taken  for  a  non-suit,  it  is  certain  that 
the  assignment  as  fiUed  up,  seems  to  be  at  variance  with  the 
proof  offered,  as  to  the  right  intended  to  be  transferred.  The 
to>timony  of  Gen.  Geddes  is  express,  that  the  bond  was  to  be 
assigned  as  a  collateral  security  to  Fitzsimons,  Stoney,  William- 
son and  Cohen;  and  the  answer  of  Mr.  Stoney,  in  equity~(be- 
fore  alluded  to)  is  equally  express,  that  it  was  not  to  be  for  his 
exclusive  benefit.  But  although  others,  besides  Mr.  Stoney^  - 
were  interested  in  this  bond,  which  was  to  be  lodged  as  a  colla-* 
Upral  security,  fi)r  tlieir  joint  benefit;  still  from  the  testimony  of 
General  Geddes,  it  appears  that  the  assignmoit  wa$  left  in 
blank,  for  the  parties  to  fill  up  as  they  pleased.  There  can  be 
'«>  doubt  that  an  aoion  upon  a  contract,  either  express  pr 
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implied,  by  parol  or  under  seal,  must  be  brought  in  the  name  of 
the  party  in  whom  the  legal  interest  is  vested;  and  that  in  all 
cjtses,  if  it  appear  on  the  face  of  the  pleadings,  that  there  are 
t>ther  obligees,  covenantees  or  parties  to  the  contract,  who  ought 
to  be,  \>ut  are  not  joined  in  the  action,  it  is  fatal  on  demurrer 
or  on  motion  in  arrest  of  Judgment;  and  though  the  objectloa 
may  not  appear  oh  tlie  face  of  the  pleadings,  the  defendant  may 
avail  hknself  of  it,  either  by  plea  in  abatement,  or  as  a  ground 
of  non-suit  on  the  trial,  upon  the  plea  of  general  issue,  1st 
Chitty  on  Pleading,  3.  7.  Notwithstanding  such  is  the  law, 
^ill  the  court  think  that  as  to  such  an  endorsement  as  was  made 
upon  this  bond,  it  is  competent  in  the  holder  to  £11  it  up  as  he 
pleases. 

Q|i  the  ground  taken  for  a  new  trial,  I  shall  briefly  eoxi>- 
ment:  first,  upon  the  admissibility  of  Joshua  Brown,  as  a  wit- 
ness, and  conclude  by  referring  to  the  nature  of  this  a8sign-> 
ment,  and  what  took  place  under  it. 

IVIr.  Brown  was  certainly  an  interested  witness,  and  such 
its  ought  to  have  been  excluded.  He  had  guarantied  the  pay<^ 
ttient  of  this  bond  to  Henry,  and  his  assigns;  consequently  ia 
the  event  of  its  not  being  recovered  from  McNeill,  he.  Brown, 
would  on  his  guarantee,  have  been  liable  to  the  assignee  of  Hen- 
ry, for  the  amount  of  the  bond.  By  fixing,  therefore,  a  respon* 
fiibility  upon  M'Neill,  he  would  at  the  same  time  free  himself 
from  the  liability  produced  by  his  special  guarantee,  tt  is  not 
denied  but  that  this  circumstance,  if  it  stood  alone,  would  have 
render^  him  incompetent;  but  it  is  urged  that  he  is  also  liable  19 
the  same  extent  to  McNeill,  on  the  receipt  and  discharge  given 
to  him  on  the  bond,  and  that  this  equal  liability  to  the  parties 
litigant,  went  to  remove  the  objection  of  interest  and  rendered 
him  competent.  But  if  what  he  has  stated  be  a  fact,  it  may 
well  be  questioned  whether  Brown  would  be  liable  in  any  man* 
ner  to  McNeill,  who  would  in  such  case  have  made  himself 
particeps  criminis;  and  in  no  event  could  he  be  liable  \M 
McNeill,  for  morethan  be  received.  So  that  it  follows  very  clear-' 
ly  that  Brown  was  altogether  interested  in  Stoney's  recovery,' 
and,  therefore,  was  in  law  an  incompetent  witness. 

As  to  the  assignment  made  by  Henry,  in  blank,  accom* 
panied  with  the  solewbity  or  a*  seal  and  delivery  ofpossesMi 
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fQ  BrowOy  of  the  bond,  ho.  other  correct  inference  can  be  drawn . 
from  itf  bat  that  he.  Brown,  ipso  facto,  became  in  legal  con- 
templatioo  th^  assignee  and  owner  of  the  bond,  and  that  an 
obUgox  making  payment,  without  fraud,  to  such  holder  and  os* 
lensible  sussignee,  i$  and  ought  to  be  protected  against  tlie  real 
oisnoer,  whoever  he  may  be.  The  circumstance  of  the  special 
guarantee  \ipon  the  back  of  the  bond  by  Bro^^n,  would,  in  con* 
JunctioA  y^'itb  the  possession  of  the  bond  in  him,  strengthen  the 
presumptioii  of  his  ownership.  What  other  fail*  inference  could 
be  drawn,  but  that  in  consequence  of  his  liabHity,  be  had  taken 
np  the  bojad  and  made  it  his  own;  and  when  we  add  therelOy 
,  the  circumstaace  of  tlie  assignment  in  blank  under  seal,  no  pos« 
aible  doubt  -could  remain  on  the  mind  of  any  man,  but  ttiat 
Brown  was  not  oiily  the  ostensible  but  the  real  and  bona  fide 
owner  of  the  bond,  and  might  do  widi  it  as  he  pleased.  It  is 
certain  that  ]V&Neill,  tlie  obligor,  bad  no  hand  in  placing  the 
bond  in  the  possession  of  Brown,  nor  had  he  any  in  its  remain- 
mg  with  him  for  so  long  a  space  of  time  as  two  years.  No 
person,  tlierefore,  concerned  in  interest,  can  with  any  color  of 
propriety  complain,  if  under  circumstances  so  well  calculated  to 
deceivei  a  debtor  has,  wlien  called  on  for  payment,  discharged 
his  obligation  to  such  holder  and  ostensible  owner. 

Tlie  filling  up  die  blank. in  tb<^  name  of  Mr.  Stoney,  at  a 
period  long  subsequent  to  the  settlement  made  witji  Brown,  can 
ip  QO  manner  do  away,  the  legal  eifect  and  operadon  of  tlie  pay- 
inent  which  was  made;  a  payment  and  discharge  entered  at  the 
lime  on  the  bond,  s^id  which,  if  performed  with  good  faith^ 
^inot  be  called  in  question. 

I  will.only  add  ope  furtlicr  remark  in  re;ipect  to  the  rejec- 
^on  of.  Mr.  Robinson's  tesdmony.  This  evidence  ought^  in  my 
^inioD)  to  baye  been  received.  Jf  it  could  have  proved  diat  this 
bond  was  the  copartnership  property  of  Henry  and  Brown;  Uiat 
•public  notice  in  the  papers  bad  beeii  given,  that  all  debts  due  to 
^em  were  transferred  to  Joshua  Brown;  these  facts,  conjoined 
with  the  endorsemient Jn.blaok  by  Henry,  and  possession  of  the 
bpnd  by  Bx^QWH,  would  certainly  have  established  as  strong  a 
case  to  support  the  settlement  made  by^  McNeill,  as  could  possi« 
hly  bp  presented  to  the  view  of  a  court  and  jury.  Indepen* 
^^tl^i  hpwe^ety  of  tl^is  view,  tbe  ei^prsemem  in  blank  by 
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Henry,  and  possession  of  the  bond  by  Brown,  were  sufficient  in 
law  to  autliorise  BroviTi,  as  ostensible  owner,  to  adjust  afiid  ^t- 
lle  with  tlie  obligor,  M*Ncill;  as  he  might  think  proper.  The 
conrt  are,  therefore,  of  opinion  ihat  a  new  trial  should  he 
^granted: 

Johnsouj  jnstice,  concurred- 

JSToHy  justice — I  concur  in  the  opinion  ^vlilch  has  been  de- 
livered by  my  brodier  Gautt  In  tliis  case,  for  the  following  rea- 
sons. The  affidavit  which  the  plaintiif  is  rec^uired  to  make  at 
die  time  of  (irnighis  declaration,  is  not  the  foundation  of  his  ac- 
tion. It  is  only  intended  for  the  benefit  and  security  of  the  de- 
fendant. He  may  renounce  it,  therefore,  if  he  pleases,  and 
'did  so  by  pleading  to  the  action. 

I  do  iiot  think  that  the  blank  endorsement,  operated  as  aa 
actual  transfer  of  the  bond;  but  it  gave  an  authority  tothe 
holder,  to  fill  it  up  as  an  assignment  to  whamsoeter  lie' pleased. 
The  assignment  to  Stoney,  thcircforc,  was  Well  enough,  and  al- 
though there  may  have  been  other  persons  intterested  in  it,  it  did 
not  lie  in  the  mouth  of  the  defendant  to  take  advantage  of^it. 
Every  holder,  while  it  renrahied  blank,  was  prima  facie  tlie 
owner,  and  had  had  a  right  to  receive  the  money  aiid  ^ve  a  dis- 
<;harge.  The  defendant,  therefore,  hud  a  right  to  consider  Bmwn 
the  owner,  as  long  as  he  had  the  possetssion  of  the  bond  with  a 
blank  endorsement  upon  it.  Whether  it  became  a  deed  br  iiot 
upon  being  filled  up,  is  not  at  all  matenal.  It  certainly  ^rasliot 
before,  and  in  any  view  the  efiect  would  be  precisely  the  saiiae, 
as  long  as  it  remained  blanii;  and  parol  evidence  might^  be -of- 
fered to  dhow  when  the  assignment  was  filled  up,  in  the  same 
'manner  as  it  may  be  received,  to  shew 'when  a  deed  was  tie* 
Ijvcred,  contrary  to  the  face  of  the  hastrm^nt  itself. 

Evidence  to  rebut  the  ownership  drising  from  the'ff0Sde»* 
di6n  of  die*  bond,  might  foe,  and'  actually 'was  received  itf-fliis 
ease;  but  evidence  in  reply  ought  also  to  have  been' ^ailcted,- 
to'^ow  that  Brown  had  an  interest  in  it  tod  li6W  that  interest 
arose;  ^nd  that  evidence,  therefore,  was  improperly  ^rejected 
For,  although  a  bond  is  hot  a*  negotiable  pdtper,^  yet  an  ftm|ps- 
"ment  transfers  an  equitable  interest,  and- the  itt9ei«st'i)f'th#>a»- 
'  si^ee'lrinbe  respected  in  a*  court  of  law.  •  I  ttaa^  thei^eftirei  of 
ojHnkiD,  that  a  new  trial  ought  to  be  gHtotNl^MPtiia^|p^9«hdt 
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I  am  also  of  opinion,  that  Brown  was  improperly  admitted 
as  a  witness.  He  bad  a  direct  and  manifest  interest  in  the 
event  of  the  cause.  He  had  guarantied  the  payment  of  the  bond: 
He  wasy  therefore,  ultimately  responsible,  in  case  the  plaintifi* 
should  fail  to  recover  it  of  McNeill;  and  establishing  McNeil's  lia- 
bility, had  a  direct  tendency  to  exonerate  himself.  A  judgment 
hi  favor  of  McNeill  would  have  been  conclusive  evidence  against 
him,  and  a  judgment  agamst  M'Neill,  with  a  satisfaction  upon  it, 
would  be  equally  conclusive  in  his  favor.  I  think,  tlierefore 
that  he  was  an  incompetent  witness,  and  that  a  new  trial  ought 
to  be  granted. 

Hugery  Justice  concurred. 

Bayy  Justice.-^In  diis  case,  I  differ  in  opinion  from  the  one 
just  delivered,  as  I  am  strongly  impressed  with  the  idea,  thai 
substantia]  justice  has  been  done  by  the  jury,  in  the  verdict 
they  have,  found.  This  was  an  action  by  an  assignee  of 
a  bopd  against  one  of  the  co*-obligors,  and  the  jury  have 
found  for  the  plaintiff  on  the  assignment,  and  the  question 
now  is,  shall  this  verdict  be  set  aside,  and  a  new  trial  granted 
or  not^  And  in  my  opituon  there  are  no  legal  grounds  to  support 
this  motion,  and  all  the  conftfsioihand  lengthy  arguments  whieh 
have  taken  place  on  the  occasion,  liave  been  owing  to  an  at- 
tempt on  the  part  of  Uie  defendant  to  introduce  extraneous  mat- 
ter into  this  transaction,  which  has  notiiing  to  do  with  it,  and  to 
suppress  testimony  which  was  clearly  admissible  by  the  rules  af 
evidence^  as  I  trust  will  clearly  appear  b^  a  brief  examination  of 
the  case. 

The  bond  in  question,  was  given  to  Alexander  Henry,  bf 
[the  defendant  and  William  and  John  Walton,  for  $25,000,  our 
which  there  is  a  regular  assignment  in  tiie  following  words.  ''I 
assign  over  the  within  bond  and  all  my  right  and  interest  thereki 
to  John  Stoney  his  executors  and  administrators^  for  value 
received." 

(Signed)  A.  Hevht. 

From  this  it  is  unquestionably  evident,  there  was  a  regula? 
transfer  of  this  obligation  and  the  money  mentioned  in  the  coi^ 
dition  of  it,  to  Mr.  Stoney,  the  assignei%  wliich  to  all  appear* 
ance  is  as  {air  and  as  simple  a  transaction  as  well  could  coiiift 
befinre  a  court  of  Jmitic^. 
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Bat  it  was  said  at  tbe  trial,  that  this  was  n  partnership 
business,  aj^  that  the  bond  was  given  on  the  account  of  a  fornw 
er  copartnership  which  had  subsisted  between  Alexander  Henry 
and  Joshua  Brown,  and  testimony  was  offered  to  be  given,  td 
ahew  that  it  was  given  on  this  former  copartnership  aecount, 
and  consequetuly  that  Joshua  Brown  had  a  power  over  it  and' 
was  authorised  to  receive  the  amount,  so  astp  defeat  Mr.  Stoney 
^it  his  plain  and  obvious  right  of  recovery  under  and  by  virtue 
of  the  assignment.     Here  then-was  a  manifest- attempt  to  alter 
and  vary  this  bond,  a  speciahy  under  seal  given  to  Alexandelr 
Henry  in  his  own  private  right,  by  shewing  that  it  was  giVeii  for 
a  copiu-tnership  concern  for  the  use  of  Brown  and  Henry.    This 
was  surely  an  attempt  to  alter  and  change  the* natore  of  a  deed' 
ia  a  most  material  part  of  it,  for  it  went  to  €ake  away  a  plain 
and  obvious  right  from  the  obligee  of  the  bond  and  his  assignee^ 
and  give  it  to  another  who  was  a  stranger  to  the  transacticm,  con-  ■ 
tvary  to  one  of  the  plainest  and  best  established  rules  of  evi- ' 
deuce  in  our  whole  legal  system;  viz:  that  parol  t^stimbny  ought- 
never  to  be  admitted,  to  alter  or  vary  or  to  contradict  the  Ikce 
of  a  deed  or  other  instrument  under  seal.     Lord  Mansfield  haS' 
laid  it  down  in  the'  broadest  and  most  unqualified  terms,  that  there 
never  was  heard  a  case  in  which  parol  testimony  or  evidence 
was  admitted  to  annul  or  vary  substantially  a  specialty,  Loft- 
4-59.     This  doctrine  is  not  only  laid  down  by  Lord  Mansfield 
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and  the  whole  court  in  Loft,  but  the  same  principles  are  held  by 
all  the  elementary  writers  on  the  law  of  evidence  upon  the  sub«  * 
ject,  and  this  is  the  best  answer  I  can  give  to  all  tiie  cases  quoted 
and  relied  upcm  by  the  counsel,  on  this  part  of  the*  case;  and 
particularly  by  one  of  the  gentlemen,  who  conceded  that  one  * 
eeuld  ootpUad  that  a  bond  was  given  to  a  copartnership  when 
it  does  not  appear  upon  the  face  of  it  to  have  been  given  for  , 
that  purpose,  but  there  was  nothing  to  prevent  evidence  being 
given  of  it.     I  am,  therefore,  of  <q)inipn,  that  this  doctrine  of 
offering  parol  testimony  lo  do  away  the  force  and  <efficacy  of  e  < 
specialty  or  deed  under  seal,  executed  and  made  under  the  usual 
selenmities,  is  utterly  inconsistent  with  all  the  rules  of  evidence 
witii  respect  to  specialties,  and  that  the  judge  of  the  circuk ; 
eonft  acted  correctly  and  legally  in  reacting  it  and  ell  t% 

1^ 
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<K>Ihter9l  oonseqaences  which  went  to  impugn  the  face  of  tb# 
lv>i¥litsdf..  H 

Sd.  The  next  important  inquiry  in  the  case,  is,  whether-^ 
iUs.  assignmeat.on  the  back  of  this  bond  to  Stoney,  was  good 
^nd  vaUd  or.not;.and  against  its  validity  it  was  said,  that  it  was 
originally  a  blank  endorsement  and  transferred  no  right,  or  if  it- 
4id«  that  the  right  was  assigned  to  John  Stoney  and  three  others, 
^(Lnpt  to.  John  Stoney  alone;  consequently  that  he  could  sup* 
fprt  no  action  upon  the  assignment  under  the  late  act  of  assem* 
]i|)y*     Upon  this  point,  all  the  old  and  antiquated  authorities  of 
1^  commoQ  law,  have  been  quoted,  without  any  reference  to  the 
situation  and  convenience  of  this  country,  and  they  have  beett 
aierayesd  against  the  beneficial  usages  of  S.  Carolina,  for  nearly* 
half  a  century  past,  to  facilitate  the  interchanges  of  choses  in 
action,  among  the  citizens  of  this  country,  in  their  various  trans* 
actions,  with  each  other.     In  the  case  of  Parker  and  Kennedy, 
so*  long: a^  as  the  year  1794,  it  was  stated  and  admitted  that- 
honds^  to  the  amount  of  several  hundreds  or  thousands  of  pounds 
sterlings  had  passed  away  from  man  to  man  in  the  various  trans* 
actons  with  each  other  since  the  revolution  by  blank  endorse- 
ments (ttthe  back  of  them.    That  in  sales  and  purchases,  they 
hftd  serve4  the  uses  of  the  country  as  a  kind  of  circulating  me* 
d&un,  which  relieved  the  distresses  of  the  citizens  exceedingly^ 
ata  period  when  the  cash  had  been  drained  out  of  the  state  or' 
ei^rted  to  foreign  countries,  and  that  in  these  transfeirs  the  usual 
a»dl  <^<^i'i^^'>^'^  mediod  of  passing  them  was  by  a  blank  endorse^  ^ 
mcttt  on  the  back  of  the  bond;  1  Bay,  399;  and  chief  justice- 
Rudedge,  in  his  opinion,  delivered  on  that  occasion,  observed, 
that  the-  intent  and  design  of  such  blank  endorsement  was  to  en* 
able  Aebolder  to  fill  up  the  assignment  and  to  sue  for  and  recover 
Jbit  moBey  to  his  own  use;  and  of  the  same  opinion  were  the  whole  • 
coort^  although  two  of  the  judges  went  further,  and  considered 
this  blank  assignm^t  like  an  endorsement  on  a  bill  of  exchange, 
aad  mi|de.tho  endorser  liable  upon  the  failure  of  the.  obligor; 
Utt'in  the  authority  of  the  holder  to  fill  up  this  blank  endorse** 
nient  in-his  own  name,  and  to  sue  and  recover  the  money  to  his* 
Of^  use,  the  judges  all  agreied.     In  all  these  cases,  however,  as 
bonds  were  not  payable  to  order,  the  holder  was  obliged  to  s«t  - 
ia  the  name  of  the  obligee,  which  was  often  attended  with  serion* 
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Inconveniences.  To  remedy  all  winch  inconvenienced,  die  a^ 
of  1798,  was  passed  four  years  afterwards,  authorizing  assign- 
ees of  bonds  to  sue  and  recover  in  their  own  names;  and  tUe 
preamble  of  this  act  recites,  <Hhat  whereas  many  inconveiiiences 
have  been  experienced  from  assignees  of  bonds,  notes  or  biUs, 
not  payable  to  order,  or  not  negotiable,  being  compelled  ib 
bring  suits  for  the  recover}'  of  monies  due  thereon  in  the  nam^ 
of  the  obligees  of  said  bonds,  or  payees  of  said  notes  dr  bilk.'* 
For  remedy,  it  is  declared  that  the  assignees  of  bonds  and  notea 
may  bring  suit  in  their  own  names  &ic.  be.  The  d<i(!ision  of 
tiie  above  case,  and  the  opinion  of  the  judges  upon  this  poiiit 
in  1794,  and  the  recognition  of  the  same  principles  m  th^  pre« 
amble  of  the  act  of  1798,  added  to  the  universal  custom  in 
South  Carolina,  and  the  general  convenience  of  the  inh'^bitant^ 
thereof,  are  sufficient  in  my  mind  to  form  a  pa(H  of  the  commoti 
law  of  South  Carolina,  upon  the  subject  at  this  day,  smd  to 
render  obsolete  and  inapplicable,  all  the  old  doctrine  of  tUe 
English  law  to  the  contrary  notwithstanding.  Highly  as  I  valt^ 
ibe  old  common  law,  and  have  always  estimated  it,  I  am  not 
such  a  slave  to  its  principles  as  to  consider  it  like  the  laws  df 
the  Medes  and  Perrians,  unalterable.  Times  and  circumstaij« 
ces  alter  the  situation  of  the  world,  and  the  condition  and 
conveniences  of  mankind  render  alterations  necessary,  and  slC^ 
cordingly  imju'ovements  have  been  made  in  the  common  la# 
in  England,  from  the  time  of  Lord  Coke,  down  to  the  preseht 
day;  and  surely  the  independent  states  of  this  union,  have  all 
^  good  a  riglit  to  amend  and  improve  their  common  law  systemb 

as  the  peopk  of  England  have.  To  conclude  upon  this  as^- 
stgnment  or  endorsement,  as  presented  to  the  count,  after  it  wal^ 
filled  up,  there  was  no  averring  to  the  contrary,  the  court  wa^ 
liound  by  it  and  could  not  travel  out  of  it,  and  it  would  have 
been  exceedingly  improper  to  have  suffered  Any  pnrol  tcstiihonj^ 
to  have  contradicted  the  assignment,  as  already  mentioned  ii 
regard  to  the  face  of  the  bond.  But  admitting  for  ar^^ihenl 
sake,  that  it  was  intended  for  the  joint  benefit  of  John  ^toUeyi 
Williamson,  Cohen  and  Fiusimons,  wa&.tht!r<^«kny  things  imji^ro^' 
I  per  or  ille^  m  die  consent  of  the  diree  kiWr,  tba  tUervbiiAd 

should,  in  drderto  simplify  the  transaetton,  b«  aligned  to  Jolkl 
&oDtf>y  tor  Itieir  joint  bcofiOt?  Si«b^  tm    '^i^^  Ito^^Vey/ 


l\' 


ieo      s6UTH-CAR0LI?fA  STATE  REPORTS, 

Stonet,  vs.  M'Nbill. 
was  a  matter  for  their  consideration,  not  for  the  conrt,  wlictf  thf 
blank  was  filled  up  in  his  name.     The  court  could  not  go  into 

..ibe  investigation  of  that  matter,  in  a  trial  at  law,  between  the^ 
C|ssigneeand,a  co-obligor  of  the  bond. 

.3d.  The   guarantee  of  Brown  upon  the  bond.     By  what 

,«utbority  Joshua  Brown  made  this^  guarantee,  or  under  what 
obligation  be  was  to  make  it,  I  am  at  a  loss  at'tliis  moment  to 
conjecttu^,  after  ^11  that  has  been  said  about  it.  He  was  cer- 
^inly  no  party  in  the  transaction  here,  between  the  co-obligors 
and  Alexander,  H^nry;  he  was,  from  aught  that  appears  upon 
the  face  of  the  bond,  an  utter  stranger  to  it;  1  4am,  therefore, 
constrained  to  consider  it  as  a  voluntary  and  unnecessary  under* 
taking  on  his  part* 

Then  as  to  tlie  receipt  on  the  back  of  this  bond,  by  Brown 
toM'Neill  for  the  $8514,  the  one-third  of  the  principal  of  the 
bond,  and  the  release  to  M'Neill  from  his  responsibility:  By 
what  authority,   I  would  ask,  did  Brown   receive  this  money 

.and  give  this  discharge;  which,  if  lawfid,  was  a  release  in  law 
to  the  whole  of  the  co-obligors.?  The  authority  did  not  come 
from  Alexander  Henry,  the  obligee  of  the  bond;  for  he  has 
transferred  to  Stoney,  ^nd  it  was  not  pretended  that  John 
Stoney  ever  gave  him  any  such  authority  to  receive  a  cent  of  it- 
If  then  he  was  neither  authorised  by  Henry,  the  obligee,  nor 
by  Stoney,  the  assignee,  it  was  an  unauthorised  transaction 
between.  Brown  and  M'Neill,  a  collusion  between  them  to  de- 
prive the  plaintiff,  Stoney,  from  bis  recovery,  or  to  throw 
funds  unwarrantably  into  the  hands  of  Brown,  at  the  expense 
of  Stoney;  and  what  proves  this  collusion  to  my  mind,  is,  in  the 
first  place,  the  evidence  of  General  Geddes,  -  who  swore  that 
when  be  delivered  this  bond  to  Brown,  as  the  agent  of  Mr. 
Henry,  it  was  .delivered  in  trust,  and  for  the  purpose  of  carry- 
ing to  Mr.  Stoney;  and  the  receipt  given  by  Brown,  for  it  is 
to  that  effect;  which  .give  him  no  power  over  the  ^bond,  further 
than  to  carry  and  deliver  it  up  to  Stoney,  and  with  respeet  t^ 
McNeill,  Brown  proved,  after  he  was  sworn,  that  when  McNeill 
pai4  the  money  to  him,  he  at  first  objected,  as  imving  no  rigiit 
to  receiye^  it. or  power  over  the  bond,  and  that  be,  McNeill,  re« 
{died  that  he  did  n^  c^re  a  damn  abouf  it  whedier  be  had  pow« 
^r  or  no^  all  be  wanted  was  tor  Brown  to  sign  the  receipt  on 
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-jQie  bond.     From  this  plain,  simple  state  of  facts,  it  ^appears 

to  me  that  the  jury   acted  judiciously   in  disregarding  the  re- 

^  oeipt  of  Brown  on  the  back  of  the  bond,  and  in  considering  it 

as  ft-frand  on  the  assignee.     As  to  the  circumstance  of  Bro^Ti*s 

keeping  the  bond  in  his  hands  for  two  years,  that  did  not  alter 

the  original  trust  when  the  bond  was  delivered  to  him,  an  iota*. 

'It  gave  him  no  authority  to  reteive  the  mon<!^and  discharge 

the  defendant;  and  if  he  had  kept  the  bond  in  his  possession  to 

the  present  day,  he  would  still  have  remained  a  trustee  for  Mr. 

Stonev. 

5th.  Brown's  testimony.  As  to  the  admission  of  Brown  SA 
a  witness.  It  appears  to  me  that  he  was  hot  called  to  defeat  his 
own  guarantee.  (If  it  was  legally  entered  into.)  He  admitted  ii; 
and,  therefore,  was  called  upon  to  swear  against  his  own  inter* 
est,  and,  in  this  respect,  against  himself;  and,  it  is  a  rule  of  laiK^ 
tfaa'  a  witness  is  not  good  for  himself,  but  is  the  best  evidehoe 
against  himself;  1  Esp.  Rep.  21.  But  the  great  object  oT 
frown's  testimony  was  to  shew  a  knowledge  of  the  transaction 
between  bimsetf  and  McNeill,  and  that  the  latter  knew  that  the 
bond  had  been  transferred  to  Stoney,  at  the  time  he  persuaded 
Brown  to  receive  the  money  and  give  him  a  discharge,  and  that 
he,  the  defendant,  was  a  particeps  criminis.  On  the  other  hand, 
it  was  contended  that  Brown  had  sileh  an  interest  in  this  case  as 
^  disqnafified  him  fVoni  being  a  witness,  and  therefore,  that  the 
court  erred  iti  permitting  him  to  be  sworn  on  the  trial.  On  the 
question  of  Brown's  interest,  it  is  necessary  to  take  a  short  view 
of  the  relative  situation  of  both  parties.  McNeill  was  one  of  the 
obligors  of  die  bond,  and  Brown  the  voluntary  guaranty  of  tlie 
payment,  in  case  of  the  insolvency  of  the  obligors.  M<NeiU 
says,  die  bond  is  paid,  legally  paid  to  Brown;  according  ta 
this,  .Brown  is  discharged  from  bis  guarantee.  Tet,  when 
Brown  is  called  upon  as  a  witness  to  prove  this  payment,  he  is 
an  interested  witness  tipon  this  guarantef*,  and  because  he  is 
about  to  swear  that  the  bond  has  not  been  paid  off,  whereby 
be  win  revive  his  ovin  responsibility  as  a  guu*antee,  (thereby 

fixing  die  debt  upon  himself,)  he  ought  to  be  excluded.     The 
fallacy  of  the  argument  is  so  apparent,  that  it  is  only  necessary 

tpstatitit,  to  shew  its  inconsistency.     It  creates  and  destroys, 

no  Ham*    Bat  i^aaid,  ii  is  ^n|[  the  debt  apoo  M^KeiU^  dii^ 
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Jbowerer,  does  not  fix  the  debt  upon  one  more  than  the  othef^ 
and  he  is  still  swearing  against  his  own  interest,  for  McNeill  inii^ 
.not  pay  the  4ebt  after  Brown  proves  it  to  be  due,  and  then  he 
loast  be  responsible.  And  this  brings  me  6dily,  to  considiir 
what  kind  of  interest  will  exclude  a  witness  from  givii^  lesti* 
mony. 

It  cannot  be  necessary  at  diis  time,  to  torn  to  mttQiy  act* 
.fborities  to  prove  that  contingent  and  remote  interests  will  not 
exclude  a  man  from  being  a  witness.  Courts  of  Justice  at  thift 
day  incline  to  admit  witnesses,  seeing  it  is  better  to  leave  dieijr 
testimony  to  a  jury  than  to  exclude,  where  their,  interest  is 
i^t  immediate  and  direct.  In  Brent  and  Baker,  3rd  Terui 
Rep.  32,  L#ord  Kenyon  quotes  Lord  Mansfield,  as  having 
Jaid  it  down,  that  the  old  cases  on  the  competency  of  wit* 
jiesses  have  gone  on  very  subtile  grounds:  But  of  late'year^ 
the  courts  have  endeavored  as  far  as  possible,  to  let  the  obje&i^ 
.t{on  ^o  to  the  credibility  rather  than  to  the  competency  of  a 
witness.  Lord  Hardwick,  in  tlie  case  of  King,  vs.  Bray,  says^- 
that  whenever  a  question  of  this  sort  is  raised,  he  was  always 
jipclined  to  restrain  it  to  the  credit  rather  than  die  competency 
pfthe  witnesses;  and  Lord  Kenyon  himself  says,  he  concurred 
in  tlie  above  rales,  and  added  that  it  was  better  to  receive  the 
evidence  of  the  witness  and  submit  it  to  a  jury,  rather  than  te 
feject  upon  the  ground  of  incompetency;  and  Judge  Boiler  io 
page  36,  approved  of  what  was  said  by  Lord  Harwicke,.diat  it 
^as  better  to  lean  against  the  objections  to  the  competency  of  a 
witness  and  let  them  go  to  the  credit  of  the  witness;  for  says  he, 
the  ti;iie  line  is  tliis,  will  the  witness  gain  or  lose  by  the  event  of 
|he  cause?  and  if  the  verdict  could  not' be  given  againstbim  in 
fipy  other  case,  he  oog^t  to  be  admitted,  firose^  J,  said  the 
question  ^as  whether  the  witness  wa&  or  was  not  interested  hi 
^e  cause;  and  if  he  is  not,  then  he  ought  to  be  admitted*  The^ 
^jgaiiy,  99  to  9  remote  or  contingent  interests  In  Tehran  Rep. 
^64,  the  court  said)  that  the  bare  possib^ity  of  an  action  being 
^roi^ht  against  a.  witn^is,  is  no  objection  to  his  competency^ 
|p  that  case,  a  neipirjty  to  an  adfuinistration  bond,  w^s  admitted 
9a  n  witm^.  foe  the  admhiistratrix;  a  case  as  strong,  if  not 
^imt^  tkwa  a  guarantee,,  being  a  wimessiin  a  case  of  hta  o(4f 
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mslfy  io  be  liable  on  his  gaarantee,  in  default  of  M^NeilPs  so!» 
Vency.     It  was,  therefore,  that  kind  of  remote  interest  which 
did  not  exclude  him  from  being  a  competent  witness;  and  the  ~ 
judge  below  could  not  legally  exclude  him,  but  on  the  contrr.*' 
ry,  very  properly  permitted  hhn  to  be  sworn  as  a  witness.  The 
last  objection  I  shall  observe  upon,  is,  the  objection  to  the  want" 
of  an  affidavit  of  a  subsisting  debt,  filed  with  the  de4:laratior. 
If  this  objection  was  a  solid  and  available  one,  the  defendant' 
ought  to  have  demurred  for  want  of  it,  which  would  have  struck 
.at  the  cause  of  action,  but  as  he  did  not  do  so,  and  pleaded  k^ 
soably  to  the  declaration,  no  less  than  four  separate  pleas,  and 
iconcluded  to  the  conutry  in  them  all,  I  am  of  opinion,  it  is  ioi^ 
late  to  take  advantage  of  it  after  verdict.     Upon  the  whole,  af>^ 
tte  considering  all  the  grounds,  I  am  of  opinion  that  there  ave 
no  legal  reasons  for  a  new  trial  and  that  the  rule  ought  to  be 
discharged* 

OrimkBf  Petigru  and  Harper ^  for  motion. 
Bunt  and  Prioleauy  contra. 
Colcock^  J,  concurred  in  the  foregoing  opinion  of  Justice 
Bay. 


Ti»>State  vt.  Antobtio  LAiroaiBQp.: 

The  itfendant  and  another  were  indicted  together  fir  taremtif 
Thejwrjffomnd.ane  gttHty  of  grand  the  omer petit  laveeng^the 
groofbeing  the.tame  against  both.  Motion  for  new  trial  granted^ 
Antonio  La^ruaebo,  together  with  one  Cassada,  was  in 
ti(ay  term  last,  for  Charleston  district,  tried  on  a  charge  of  ginemd... 
larceny.     Cassada  wa&  found  guilty  of  petit  larceny,  and  Lar 
rumbo  rof  grand  larceny.    The  <kfendant,  Larumbo,  .appealed^ 
for  a  new  trial,  on  the  ground,  that  the  verdict  was  incon-  - 
«stent,  in  as  much  as  the  defendants  being:  indicted  together  for% 
gipid  larceny,  and.  the  sameevidepce  i^^mosI  both^botliwens.. 
alite  guilty. 

The  opmon  of  the  Oouri  was  deU^end  hf  Mr^  JmiMSt* 
OfuUt. 

There  <is  oertainly-  an.  apparent  inconsistency  iu'thediscri-n  • 
tftination.  which  thejury  have  made  .as  •  to.  the. . guilt  of  ..theaeu 
ifcyr^.fi^ndqm«»>yha.w<w  MiV8i>g»I^Aii».tbi»4MW^ 
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die  offeace  charged  against  eadi  was  the  same,  and  the  evidence* 
equally  affected  both.     The. court,  therefore,  in  the  exercise  of 
Aat  dlscredon  with  which  they  are  invested,  are  of  opiniiMi,  thj*t 
a  new  trial  should  be  granted. 

JVottj  .Johnson  and  Bay^  Justices,  concurred.— Ca/ciJc'v^ 
Jlisdce,  I  dissent. 

Wright^  for  motion.  ^ 

*Stf(lkiiA^  General  J  contra. 


<. 


Mary  Lahiffe  &  M.  O.  Lahiffe  vs.  John  HuNTUfe. 

TTrCipass  to  try  titUy  on  writ  on  enquiry. .  Plaintijps  declaration 
claimed  a  plantation  called  ^  Green  Grove^  Jy^'f^g  ^»  i^t  set  out 
•0  metes  or  bounds:  Held  that  there  was  no  such  uncertainty  of- 
description^  as  to  afford  cause  for  arresting  the  judgment. 

Defendant  toas  not  allotoedy  in  mitigation  of  damages^  io 
give  evidence  of  his  having  been  put  An  possession  of  the  pre* 
misesj  by  the  verdict  of  a  jury  ^  on  a  trial  for  forcible  entry; 

JVor  that  since  the  bringing  of  the  action^  he  had  been  ap* 
pointed  guardian  of  the  person  and  estate  of  one  of  the  plain- 
tiffs. 

This  was  an  action  of  trespass,  to  try  tide  to  a  plantatioa 
called  Green  Grove,  described  in  the  declaration  as  lying  on  the 
N.  E.  side  of  the  road  to  Ashley  ferry,  but  no  metes  or  bounds 
werd  set  forth. 

The  case  had  been  placed  on  the  writ  of  enquiry  docket. 
To  diminish  the  damages,  the  defendant  offered  the  evidence  of 
ft  magistrate,  who  had  tried  a  case  of  forcible  entry  and  detain- 
er in  1803,  for  the  purpose  of  shewing  tliat  the  defendant  was 
put  into  possession  of  this  tract  of  land  by  the  verdict  of  A  jury< 
This  evidence  was  rejected.  The  defendant  also  offered  evir 
dence  to  shew  that  he  had  been  appointed  guardian,  by  the  court 
of  equity,  of  the  person  and  estate  of  M.  O.  Lahiffe,  in  Febru* 
ary,  1821;  which  was  likewise  ovetruled.  It  was  proved  that 
die  land  was  worth  from  $1 50  to  $200  pr.  annum,  and  that  the 
l^laintiff  Mary  Lahiffe  had  sustained  particular  inconvenience 
from  having  been  kept  out  of  possession  of  Green  Grove.  Oq 
the  part  of  the  defendant,  it  was  proved  that  the  land  was  very 
poor,  and  a  support  could  with  difficulty  be  made  from  its  culti<* 
;.VBlioo.    The  defendant  had  been  in  possession  for  nine  or  teQ 


I 
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M.  Lahiffe  b  M.  O.  Lahiffe,  ««•  Hunter. 
years.  A  vahdict  was  found  for  the  plaintiffs,  with  sixteen  hniH 
dred  dollars  damages.  A  fprmer  jury  had  given  two  thousand 
dollars  damages  and  the  present  finding  was  on  a  new  trial. 
The  deiendaut  again  moves  for  a  new  trial  and  in  arrest  of 
Judgment,  on  the  ioHowing  grounds: 

1st.  On  the  ground  of  the  rejection  of  the  evidence  ia 
relation  to  the  defendants  having  been  putJj||p^j|gpi^ion. 

2d.  On  the  ground  of  uncerts 
-  declaration. 

3d.  Excessive  damages. 

4th.  Rejection    of  evidence  of] 

6tlu  On  the  inadmissibility  of 
inconvenience  sustained  by  Mury  Lah^'fafefflavJD^  Qgfcssion 
i»f  Green  Grove,  &;c. 

The  opinion  of  the  Court  tcm  ddivered  by  Mr.  Jiuttcp- 
Ggntt. 

The  only  que^ion  for  the  consideration  of  the  jury,  on  the 

execution  of  this  writ  of  enquiry,  was  the  extent  of  damages 

which  the  plaintiff  had  sustained.     No  question  of  tide  was  to 

.he,  tried.     Had  the  defendant's  possession  been  a  lawful  one,  it 

was.  incumbent  on  him  to  have  pleaded  it  in  justification.     The 

evidence  of  possession,  under  colour  of  law,^wa8  therefore  pro* 

.perly  rejected.     The  objection  to  the  generality  of  description, 

in  the  declaration  comes  too  late  after  verdict.     Neither  can  it 

avail  the  defendant  that  he  h#d  been  chosen  guardian  of  the 

person  and  estate  of  M.  O.  Lahiffe,  after  action  brought,  besides 

,the  interest  of  the  ward  will  remab  in  his  hands,  over  which 

Mary  Lahiffe  wiU  have  no  control.     On  the  ^ound  of  exces* 

uve  damages,  it  is  to  be  considered  that  this  is  a  second  verdict; 

M  former  jury  gave  two  thousand  dollars,  and  although  the  land 

Fas  unproductive,  still  it  was  a  convenient  habitation  to  the 

,  plaintiff,  as  well  as  others,  and  the  proofs  offered,  established  itn 

.value  at  $150  or  j^200  pr.  year.     After  an  adverse  possession 

of  nine  or  ten  years,  the  defendant  cannot  with  justice  complaia 

of  the  verdict  of  the  jury.     The  question  of  damages  was  one 

^prQper  for  the  jury  alone,  and  although  the  damages  whenyiew^d 

in  reference  to  the  value  of  the  land,  appear  to  be  high,  yet  itia 

^'  %>  bf  cmndf  red  that  they  are  less  than  were  allowed  by  a  foniH|p 
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Caldcr,  vs.  Dblesseline. 
jury.      The  court  think  that  a  new  trial  should  be  irefugad. 
£ay^  JSTott^  Jofmson  and  Huger^  Justices^  concurred* 
Cr{fss  8f  Gray,  for  the  motion. 
HwUy  contra. 


Jamits  Calber,  vs.  T.  G.  Deliesselinc. 

J%e  act  of  assembly  of  1 822,  authorizing  sheriffs  to  seize  ^free 
negroes  or  persons  of  color^^  on  board  vessels  coming  intoporL 
and  to  detain  them  Uill  the  vessel  is  ready  to  depart,  do^  not 
rdaie  to  skives. 

The  opinion  of  ths  Court  was  delivered  by  Mr,  Justice 
Gantt* 

This  was  an  appeal  firom  the  decision  made  by  the  circuit 
court}  for  the  district  of  Charleston,  on  the  judgment  given  by 
Jolm  B.  White,  esquire,  a  magistrate  in  affirmance  of  that  judg- 
ment. The  case  was,  that  the  sloop  Bob,  M*Kee,  master,  of 
Nassau,  New-Providence,  manned  by  the  master,  a  white  man, 
the  mate,  a  free  man  of  color,  and  four  slaves,  seamen,  (all  sta- 
ted to  be  British  subjects,)  arrived  at  Charleston  in  tlie  begin- 
ning of  January  1823,  consigned  to  James  Calder,  a  British 
merchant,  resident  in  Charleston.  On  Saturday,  II th  January, 
after  the  vessel  had  cleared  at  the  custom-house  and  was  pre- 
paring to  go  to  sea,  about  6  o'clock  in  the  afternoon,  in  the 
absence  of  the  master  from  the  vessel,  the  sheriff's  officesrs  went 
on  board  the  vessel  and  arrested  the  mate  and  seamen,  and  car- 
ried them  to  gaol.  The  consignee  and  master  of  the  vessel 
waited  upon  the  defendant  and  demanded  the  release  of  the  men, 
and  the  defendant,  so  soon  as  he  became  satisfied  that  they 
were  immediately  about  to  depart,  discharged  them  upon  the 
payment  of  the  accruing  fees,  say  $18  31  J. 

The  seizure  was  made  under  the  act  of  assembly  of  DecV, 
1822.  The  third  section  authorizes  the  seizure  of  any  free  ne- 
groes or  persons  of  color,  on  board  vessels  coming  into  port, 
arid  to  detain  them  'till  the  vessel  is  ready  to  depart,  fcc.  On 
the  trial  of  the  case  before  the  magistrate,  the  circumstance  of 
three  of  the  persons  seized  being  slaves,  was  not  as  appears  in^ 
sisted  upon.  The  men  detained  were  considered  as  British  su>  • 
jecis,  and  as  such  it  was  conceived  that  they  were  protected  froiQ 
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Walkeb,  m.  Mathanet.  * 
Kzure,  under  the  treaty  of  coinoierce  between  the  United  States 
md  (Sreat  Britain*  The  same  view  was  presented  to  the  judgo 
before  whom  the  appeal  was  made,  and  the  judgment  of  the  ma- 
gistrate was  affirmed.  The  attention  of  the  court  has  now  been 
drawn  to  the  construction  to  be  given  to  the  act  of  ussembljr  of 
1822,  and  as  the  defendant  has  admitted  that  the  four  seameQ 
were  slaves,  their  seitore  and  detention  could  not  be  justified 
snder  the  provisions  of  the  act,  which  has  reference  to  free  ne* 
groes  or  persons  of  color,  and  not  to  slaves.  A  new  trial  is^ 
therefore  ordered  in  the  £ase. 

Bajff  Nottf  Colcoek  8f  Johnson^  Jtistices,  concurred. 


JoBN  F.  Waljleb,  Administrator  of  Davisj  vs.  William  Ma- 
thanet. 

tn  a  proceeding  hy  summary  process ,  defendant  was  required  to 
.  answer  on  interrogatories,  whether  he  had  made  his  mark  to  a 
notey  and  whether  he  justly  owed  an  account;  copies  of  which 
were  fled  with  the  process;  and"  held  that  a  decree,  for  the 
amount  of  the  note  and  account  was  properly  given  against 
Mm,  on  his  neglecting  to  answer. 

This  was  a  summary  process,  upon  a  note  fmd  account, 
copies  of  which  were  endorsed  on  the  copy  proces  s,  together 
widi  the  following  notice,  vii;  The  defendant  will  take  notice, 
that  hewiU  be  required,  upon  the  trial  of  this  case,  to  answer 
the  following  interrogatories  upon  oath,  or  judgment  will  be 
given  against  him  by  default:    . 

Ist.  Interrogatory.  Did  you  or  did  you  not  make  your 
mark  to  a  note,  of  which  the  above  is  a  copy?  if  so  has  or  has 
not  that  note  been  paid  by  you?  * 

2d.  Interrogatory.  Is  the  above  account  just  or  unjust;  if 
'onjnst  state  the  reasons  why  it  is  so?  On  the  trial  the  defendant 
Ihfled  to  answer  .the  interrogatories,  and  the  plaintiff's  counsel 
moved  for  a  decree  without  offering  any  testimony,  which  was. 
opposed  on  the  part  of  defendant,  on  the  ground  that  the  nature 
of  die  demand  was  not  such  as  to  authorize  the  plaintiff  to  call 
for  the  oath  of  the  defendant,  or  if  it  was,  thajt  according  to  the 
rales  of  this  court  and  the  laws  of  the  state,  the  plaintiff  was  not 
faiiUedfa  a  decree,  wiAoat  oierinj^  any  evidence,  merely  oq. 


r 
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Walker,  vs.  Mathaney. 
Ae  failure  of  the  defendant  to  answer  the  interrogatories*     The 
presiding  judge,  however,  gave  a  decree  for  the  plaintiff  fo^  the 
amount  of  the  note  and  account,  and  the  defendant  moveis;  1st.' 
For  a  non  suit»  and  if  denied,  2d.  For  a  new  trial. 

T7U  opmiau  &f  the  Court  was  delivered  by  Mr.  Justice 
€rantt. 

By  the  act  of  176d,  (Pub.  Laws,  270,)  die  conamoo  law 
courts  are  invested  with  authority  to  try  and  det^rmiA^,  withoiA 
«  jury,  in  a  summary  way,  on  petition,  all  causes  cogniztfble  in 
the  said  courts,  for  any  sum  not  excee^g  £20  sterling,  except 
where  the  title  of  lands  may  come  in  question,  in  which  suit,  the 
plaintiff  and  defendant  shall  have  the  benefit  of  all  matters,  in 
the  same  manner,  as  if  the  suit  were  commenced  in'  the  ordinary 
forms  of  common  law  or  equity,  and  by  the  36th  rule  of  the 
court  of  common  pleas,  if  the  plaintiff  shaH,  in  a  case  of  sum-* 
mary  process,  desire  to  have  the  benefit  of  the  defeiidani's  oath 
lie  shall  state  in  writing  the  points  to  which  he  shall  require  hb 
Oath,  and  serve  him  with  a  copy  thereof,  with  notice  of  such  his 
intention,  and  defendant  may  either  give  his  answer  in  writing, 
or  ore  tenus  iu  open  court. 

The  defendant  io  this  case,  having  been  duly  notified  of  Ihe 
plaintiflTs  intention,  under  the  rule,  to  avail  hiiilself  of  his  oath. 
Bud  having  failed  either  to  answer  the  interrogatories  propound* 
ed  in  writing,  or  ore  tenus,  in  open  court,  judgment  was  given 
against  him,  pro  confesso,  for  the^  amount  of  the  note  aad  ac- 
count. Could  either  hstve  been  established  by  the  ndes  of  the 
common  law,  then  recourse  to  the  defendant  would  have  been 
vnnecessary,  and  it  is  conceived  that  the  rights  of  the  defendant 
can  never  be  ^ompromited, .  when  it  rests  with  faimaelf  to  any 
whether  he  owes  the  amount  sued  for  or  not.  His  i^usal  Cfaere^ 
C>re  to  answer,  in  a  case  so  simple,  and  involving  not  the  slightest 
complication,  could  leave  no  other  impression  but  diat  the  sever? 
aJ  accounts  were  justly  owing  by  him  to  the'  plaintiff,  and  that 
Ids  neglect  to  answer  was  to  be  construed  into  a  tacit  and  8ati»* 
factory  acknowledgment  of  the  same.  Had  the  demand  been 
for  damages,  arising  from  a  trespass  committed,  or  in  any  odier 
manner  necessarily  requiring  evidence  to  satisfy  the  nynd  of  th* 
^ourt  as  to  the  extent  of  injury  sustained;  in  such  case,  the  plab- 
iff  Brilst  liavje  enfo)(6ed  his  re^pisitioa  nn.tbe  dtftndMrt  kf  «i 
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Dunn,  m.  Crrr  Coukcii«  or  CfiABUisTOir. 
sHaoliiBeDt  for  the  ofQtempi.    In  this  case,  no  such  necessity 
existed  aod  »  fipal  decree  was  properly  awarded  against  him. 
The  molion  is,  therefore  refused. 

Bi^y  M'otty  Cokock  4*  JohnsoUf  Jus^es,  concurred*. 
Patterson^  for  the  motion* 
G€MU  ^  TrotA^  contra. 


John  DaNN,  m*  The  Cixr  Couitcil  of  Charlcstov. 

0 

JV  act  of  the  l^islcUure^  of  1817,  authoruing  the  City  CouneH 
of  Charleston^  for  the  purpose  of  widening  the  streets^  to  cau$^ 
*^loU^  to  he  assessed^  and  to  ta-'e  them  at  the  assessed  value^ 
only  rdates  to  such  portions  of  land  as  shall  be  actually  neces' 
saryfor  Ae  street. 

If  so  construed  as  to  give  the  couneS  the  power  of  tauing 
mgre^  the  act  would  be  uneonstitutionaL 

This  was  an  application  to  a  judge  at  Chambers,  for  a 
proUbition,  to  restrain  the  city  council  from  taking  from  the 
plaintiff  a  certidn  lot  of  land*  in  Charleston,  for  the  taking  of 
which,  they  pretended  to  have  derived  an  authority  from  an  act 
ef  the  legiriature,  passed  in  December  1817., 

The  snggestion  states  <Hhat  the  city  council,  under  color 
^  oertfliB  acts  of  assembly,  had  pretended  to  a  right  to  take 
4ie  lands  of  the  plaintiff  a  part  of  which  was  necessary  for  a 
pidriic  street.  That  the  plaintiff  did  not  object  to  yield  up  so 
■mdi  <i(  his  land  as  was  requiredfor  the  street,  but  the  remaind. 
er  of  fab  land,  consisting  of  a  large  and  valuable  lot,  he  still 
held.  But  the  city  council  pretended,  that  the  le^skture  ait- 
Iborned  them  lo  Uke  not  only  what  was  wanted  for  a  street^ 
but  the  whok;  and  they  had  actually  sold  the  whole  lot,  after 
taking  all  that  was  necessary  for  public  purposes,  for  double 
the  annuit  which  they  offered  to  give  him  for  it." 

In  the  answer  of  thexrity  council  to  this  suggestion,  they^ 
admit  they  have  taken  the  whole  lot  of  the  plaintiff,  alledging 
that  4hey  had  a  right  to  do  so  by  the  act  of  the  legislature  above* 
faentioned. 

The  fim  efamae  of  the  act,  is  fai  the  following  words} 
^Whettever  the  city  cooncil  of  Charleston  shall  think  it  expe* 
i*  iwUm  aoyeQiety  hmeor  aUey»  jtey  shall  irstsvhniic 
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jyuufSj  t$.  CiTT  Council  of  CHARLCsroir.^ 
Aeplan  of  the  intended  improvement  to  a  board  of  nine  eoiii»- 
roissiooers,  to  be  named  and  appointed  from  time  to  time  by  the 
kgislature,  and  if  approved  and  sanctioiied  by  tlie  said  board, 
then  the  said  city  council  shall  have  full  power  to  purchase  the 
.lots  fronting  on  such  street,  alley  or  lane,  and  the  fee-  simple  of 
such  lot  or  lots  shall  be  vested  in  the  city  council  fr<Hn  the  day 
of  the  deed  of  sale.''  The  second  clause  provides  *Hhat  ia  case 
the  owner  or  owners  of  such  lot  or  lots,  fronting  on  soch  street, 
alley,  or  lane,  shall  refuse  to  sell  his  or  her  lot  or  lots,  or  shall 
demand  for  the  s;ame  what  may  be  deemed  an  iiDreaS€»nablo 
price  by  the  city  council,  then  the  city  council  shall  nomimte 
and  appoint  not  less  than  three  freeholders,  resident  in  the  city 
who  shall  meet  an  equal  number  to  be  named  and  appointed  oa 
the  part  of  the  owner  or  owners,  to  determine  and  fix  on  the 
real  and  true  value  of  such  lot  or  lots,  with  full  power  in  the 
commissioners,  appointed  as  aforesaid^  in  case  of  disagreement^ 
to  call  in  one  other  commissioner,  and  on  the  city  council  pay* 
ing  the  full  value  of  said  lot  or  lots,  fixed  and  determined  on  ia 
the  manner  above  designated,  the  fee-sim{>le  of  the  sadd  lot  or 
lots  shall  be  vested  in  them.  The  judge  being  of  opinion  that 
the  act  authorised  the  city  council  to  appropriate  the  whole  of 
the  lot  belonging  to  the  plaintiff  and  that  they  had  proceeded 
according  to  its  provisions,  refused  the  prohibition*  A  motion 
was  now  made  to  reverse  that  decision,  and  (or  an  order  that  a 
prohibition  should  issue. 

Uuntj  for  the  motion.  If  the  city  council  claims  by  coa^ 
tract,  it  might  have  gone  into  a  court  of  equity,  to  enforce  it^ 
The  contract  should  have  been  proved,  and  the  (fispiited  facta 
tried  by  a  jury,  not  by  certificates  and  affidavits,  if  the  righi 
rests  on  contract,  the  council  should  be  prohibited  firom  gauning 
possession,  under  pretext  of  executing  the  act  of  the  legislature* 

I  am  to  enquire  first,  whether  the  act  of  the  legislature  au» 
fhorized  this  proceeding,  on  the  part  of  the  city  council;  and 
next,  if  it  did,  whether  tl)e  act  wasconstitutionaL 

A  statute  is  to  be  construed  according  to  its  object*  What 
the  object  of  this  act  was,  we  may  collect  from  it's  title.  It  is 
^<an  act  to  appoint  a  board*'  be.  "with  ponser  to  declare  in  what 
cases,  the  streete,  lanes  and  alley g  of  the  city,  shall  be  widened.** 
Tteobject  of  this  «c^  was,  tbe  widening  and  impvov«M9t  ^. 
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Dunn,  w.  Citt  Council  or  Charleston. 
the  srtreets;  and  we  do  not  perceive  bow  that  object  is  to  be  pro^ 
moted  by  aconstmction  which  ^11  give  to  the  council  the  pow- 
er of  speculating  on  the  property  of  the  citizens;  which  has 
been  done  in  this  instance,  by  selling  the  lot  at  an  advanced 
|irice« 

They  are  anfhoriied  to  cause  '^lots^  to  be  assessed,  and  to 
take  them  at  the  assessed  price.  No  precise  definition  can  be 
given  to  the  word  lot;  otlier  than  that  it  is  a  portion  of  hndr 
The  portions  of  land  actually  requisite  for  the  street,  are  lots; 
and  we  think  that  the  words  of  the  act,  will  be  satisfied  and  its 
spirit  conformed  to,  by  thus  restricting  its  meaning.  (Mr« 
Hont,  was  sio^^ed  by  the  court,  who  requested  to  hear  the 
ether  side.) 

Toomer,  centra.  Thought  that  the  legislature  intended 
to  authorise  the  city  council  to  purchase  compulsorily,  the  whole 
of  lots,  lying  on  streets  intended  to  be  widened,  and  that  this 
would  appear  upon  relming  to  the  several  acts  of  the  legista- 
tnre  on  the  subject,  and  the  inconveniences  which  had  been  found 
to  resnl^fromevery  other  mode,  in  which  it  had  been  attempted  fjoh 
exercise  this  power.  He  referred  to  the  acts  of  IS  10,  1811^ 
181^,  1817  b  1818* 

First  the  cocmcil  were  autliorized  to  take  so  much  land  as 
siKHild  be  necessary  for  the  actual  street.  Upon  this,  individuals 
complained  that  firagments  of  lots  of  no  value  were  left  on  their 
hands.  To  remedy  this,  the  council  were  required  to  purchase  such 
matolated  lots  as  were  rendered  of  no  value,  and  to  pay  for  them 
by  causing  assessments  to  be  made  on  such  property  lying  cm 
the  street,  as  had  been  enhanced  in  value  by  the  improvement  of 
the  street.  This  was  not  found  to  be  satisfactory,  and  it  was 
thought  advisable  to  give  die  council  the  power  of  taking,  in 
every  instance,  the  whole  lot.  The  object  of  the  legislature  was 
mot  merely  to  provide  for  widening  the  street,  but  to  prevent 
complaints  and  embarrassment. 

That  the  lot  has  been  sold  at  an  advance  of  price,  does 

not  shew  that  the  pbdntiff  has  suffered  any  injustice.     The  ii^ 

crease  of  price  has  been  cccasioned  by  the  improvement  of  the 

street,  and  if  he  had  retained  his  lot,  he  would  h»ve  been  liabt» 

4o  be  assessed  for  the  «phanped  val^^f 
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Dunn,  w.  Citt  Coxthctl  or  Crarlestok. 
We  do  not  strictly  claim  the  land. by  contractf  birt'we 
lybn  the  consent  of  the  plaintiff,  to  snl^ect  his  lot  to  the  dii^KH 
fitions  of  the  act  of  die  legislature.  Three  cases  are  provided' 
for  by  the  act:  First,  if  the  proprietor  will  s^l^  the  council  are 
authorised  to  purchase.  If  the  proprietor  consents  to  sell,  hiTt 
^ere  is  a  disagreement  respectuig  (be  price,  coroinisstonerB  shaH 
be  mutually  appointed  to  assess.  If  he  refuses  to  sett  or  neg- 
lects to  name  his  commissioners,  the  council  nay  appoint  alone- 
Powers  of  g6vemment  are  original  or  supreme,  and  de-* 
legated.  The  government  of  the  United  States  is  one  of  dele** 
gated  powers.  In  the  case  of  Maryland  and  M^CtMotnj  '4 
Wheat,  415 i  it  was  held  that  the  government  might  e:iercis^ 
implied  powers,  as  means  of  executing  its  delegated  powers^ 
and  that  if  the  means  were  appropriate,  the  degree  of  their  no* 
cef^sity  was  a  matter  of  legislative  discretion,  and  not  "to  b^ 
judged  of  by  the  court.  If  tlie  state  government  were  of  thi» 
description,  the  doctrine  would  embrace  our  case.  No  oMfr 
doubts  the  power  of  the  legislature  to  make  roads.  To  au- 
thorise the  city  council  to  take  lots  for  the  purpose,  at  an  assess- 
ed price,  was  an  appropriate  means  of  exercising  this  powepg 
and  according  to  the  case  quoted,  was  a  matter  for  legislative 
.discretion. 

But  on  how  much  stronger  ground  do  w^  ^tand,  when  it 
is  recollected  that  the  state  government  is  one  of  original  poww 
en  and  the  legislature  supreme;  unless  in  so  far  as  restrained 
by  the  constitution.  Before  the  adoption  of  the  constitutioi^ 
there  was  no  limit  to  the  power  of  the  legislature:  Thomas^ 
^vs.  Danidf  1  M^C&rdj  359,  60.  The  legislature  possesses  tbie 
.power  unless  the  constitution, has  taken  it  away.  Whatprovi*^ 
sion  of  the  constitution  has  restrained  them  in  this  respect. 

The  3d  sec.  of  the  9th  art.  of  the  constitution,  provides  tha^ 
no  one  shall  be  deprived  of  property,  but  by  the  judgment  of 
bis  peers,  or  the  law  of  the  land.  The  right  of  eminent  domiAi 
was  the  law  of  the  land,  previous  to  the  adoption  of  the  consti-^  • 
tntion,  and  waa  not  abolished  by  it.  Lindsay  and  othersj  vs.. 
^Fhe  Commissioners  of  East  Bay  street,  2  Bay,  38*  It  may  be 
eonsidned  as  a  constitutional  exception  to  the  constitution  itself^ 
3  Eq,  Rep.  78.  No  one  contends  that  tliis  pro^ion  restraHtt 
4he  legblatore  from  taking  the  land  of  mdividuals,  iirhkh  \» 
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Mtaally  necessary  for  roads.  They  may  take  property  (ot 
purposes  of  public  necessity  or  utility.  But  who  is  to  judge  of  thu 
necessity  or  utility?  According  to  the  opinion  of  the  court  of 
the  United  States,  the  kgislature  itself.  The  taking  of  ^liole 
lots,  was  an  appropriate  means  of  effecting  the  object — ^the 
widening  of  the  street:  and  courts  are  ndt  to  judge  of  the  de* 
gree  of  the  necessity. 

There  are  aoi^lagous  instances  of  the  exercise  of  powef^ 
the  constitutionality  of  which  every  one  admits.  The  labor 
of  the  citisens  is  taken  by  law,  for  the  purpose  of  repairing 
roads;  nor  arecQurts  and  juries  called  upon  to  decide  when  re* 
pairs  are  necessary.  Not  only  is  land  taken  for  roads,  but  tim* 
ber  and  other  materials,  adjacent.  The  assessing  of  property 
which  is  enhanced  in  value  by  the  improvement  o£  the  street,  vi 
die  taking  away  of  the  property  of  the  citizen* 

Haig^  against  the  motion.  We  are  not  wajhranted  in  giv« 
ing  to  the  word  *<lots,"  any  signification  but  such  as  is  attributed 
to  it  by  it,  by  general  usage.  The  portions  of  ground  so  de- 
«gnated  are  universally  understood. 

Mr.  Haig,  quoted  Judge  Pattei^son^s  opinion,  Sd»  DatUa^ 
31 3«  that  the  legislature  may  take  private  property  for  public 
purposes^  making  compensation  to  the  individual*  The  com* 
pensauoo  may  be  ascertained  in  three  ways;  1st*  by  the  verdict 
of,  a  jury;  2d.  by  agreement,  and  dd.  by  commissioners  mutual* 
'  ly  appointed.  The  last  of  these  modes  was  adopted  in  tfat 
present  instance,  and  if  the  plaintiff  had  any  constitutional  right 
to  resist  the  taking  of  his  lot,  he  abandoned  it,  by  joining  in  lim 
appointment  of  commissioners. 

•'  Hunt  J  in  reply.  The  court  must  decide,  first,  whether  th« 
legislature  had  a  right  to  take  land  for  the  actual  street;  and 
secondly,  whether  it  could  take  any  thing  more.    ' 

^  The  power  of  the  legislature,  is  rested  on  the  right  of  eno^ 
Bent  domain,  which  is  described  by  writers  on  the  subject,  to  be 
the  right  of  taking  the  property  of  individuals  fi>r  purposes  of 
public  necessity  or  utility,  of  which  necessity  or  utility  the  g0V* 
tmment  is  the  sole  judge.  This  is  emphatically  tiie  right  of 
despotism,  and  is  so  termed.  If  tMs  right  exists,  all  property 
«iast  be  hdfl  at  tJi«  wijl  of  the  legisiaturei  which  i»  opposed « 
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«dl  the  noiions  of  the  people  of  this  country  on  the  subject  of 
tioQited  and  constitutional  government. 

We  deny  that  the  power  of  ^he  legislature  is  supreme.  Su- 
preme power,  according  to  our  constitutions,  resides  no  where 
but  in  the  people  assembled  in  original  convention.  Legislative 
power  is  delegated  to  tlic  two  houses  of  general  assembly,  m 
matters  where  they  are  not  restrained  by  the  constitution*  But 
it  does  ftot  appear  that  this  right  is  a  part  of  legislative  power, 
it  seems  to  appertain,  in  part  at  least,  to  the  executive,  h  is  foi^ 
those  who  contend  for  the  right,  however,  to  shew  where  it  h 

vested* 

Unquestionably  there  must  be  roads  in  every  civilized  coun-* 
try,  and  if  there  is  no  constitutional  authority  to  warrant  it,  the 
public  must  do  wrong  to  individuals  and  take  the  right  of  way 
over  their  lands.  If  it  depends  on  this  right  of  necessity,  tlie 
princifde  cannot  be  extended  further  than  the  most  absolute  ne- 
cessity requires.  Necessity,  does  not  mean  convenience*  But 
for  the  purposes  of  roads,  it  is  not  necessary  to  take  the  soil  at 
.all.  The  right  of  way  is  all  that  is  required,  which  does  a^ 
temporary  injury  to  the  individual,  without  divesting  him  of  the 
title  to  his  property.  If  we  axe  right  in  supposing  the  power  of 
the  legislature  delegated,  there  cannot  be  a  sub-delegation  of 
that  power  to  the  City  Council  of  Charleston. 

The  argument  agsdnst  the  motion,  is,  that  the  legislature^ 
having  the  power  to  make  roads,  may  at  their  diiscretion,  use  al) 
means  which  they  may  think  appropriate  to  tliat  object.  If  so^ 
the  power  is  unlinuted  and  despotic,  and  there  can  be  no  ques- 
tion for  courts,  on  the  subject  of  the  violation  of  the  rights  of 
property,  by.  the  government.  If  the  courts  can  exercise  any 
tontrpl,  it  is  no  longer  the  right  of  eminent  domain.  The  case 
of  Lindsay  and  others ^  vs,  the  Commissioners  of  East  Baf^ 
SHreett  is  not  authority,  for  the  judges  were  equally  divided. 
The-rights  of  the  citizens  of  this  country,  are  guarded  not  b^ 
the  constitttdon  alone,  but  by  the  general  and  universally  recog-- 
Qiied  principles  of  right  and  wrong.  If  the  legislature  may, 
take  from  tUs  individual,  property  to  the  amount  of  one  or  tw«^ 
thousand  dollars 'and  give  it  to  the  Gity  Council,  they  may  dqt> 
A  taany  amount,  they,  may  tal^e  his  whole  property*  ' 
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Tlie  constitation  provides  that  the  ogfat  of  trial  by  JQfyi 
Hhall  be  preserved  inviolate  as  heretofore.  Tlie  rigbte  o£  the 
citizen  are  not  to  be  submitted  to  extraordinary  trifomuilk  f 
DaJL  213;  Seff.  on  Common  Law^  347.  The  compensa^on  to 
be  given,  mider  tliis  act  of  the  legislatnre,  is  fixed  by  comrais^ 
ftioners,  not  deciding  under  oath  nor  having  power  to  compel  the 
attendance  of  witnesses.  The  citizen  has  not  only  the  right  to 
a  trial  by  jury,  but  by  a  jury  as  heretoforky  instrected  by  inde* 
peadent  judges,  selected  for  tKeir  knowledge  and  iategrity^  aii4 
jplaced  above  the  reaclvof  ordinary  temptalioQ. 

We  deny  that  the  legislature  has  the  right,  which  is  a#* 
vuraed  to  be  admitted,  to  assess  property  which  is  enhanced  in 
value  by  the  improvement  of  the  street,  to  pay  the  expense  of 
making  it.  On  the  same  princifde,  property  lying  aHy  where 
else  might  be  taxed  for  the  same  purpose.  The  legislature  has 
no  right  to  improve  my  propeity,  against  my  will,  at  my  es* 
•  pence. 

7%e  opinton  of  the  court  fgia$  Jklivered  by  Mr.  Justisk 
J^oiL 

Tf  lis  case  presents  the  two  following- ^questions  for  the  con» 
iideration  of  the  court: 

1st.  Whether  the  act  of  1917,  anthorites  the  City  Couni 
'^il  to  take  any  more  of  the  land  belonging  to  the  plaintifi^ 
than  was  necessary  for  the  pni-pose  of  widening  the  street? 

2d.  If  it  does,  whether  tiie  le^slature,  in  delegating  such 
authority,  have  exceeded  their  cohstittttional  powers? 

The  alignment  appears  to  me  to  have  taken  a  much  more 
extensive  range  than  was  necessary  to  the  decision  of  the  ques- 
tion submitted.  In  the  course  of  the  discussion,  an  inquiry 
has  been  made,  not  only  into  the  power,  and  the  extent  of  th^ 
power  which  a  government  possesses  to  appropralethe  proper- 
ty of  individuals  to  public  purposes;  (which  by  civilians,   ii 

eiadled  the  eminent  domain;)  but  also  in  what  branch  or  depart- 
ment of  the  government  that  power  is  vested. 

With  regard  to  the  first,  1  tliink,  we  may,  without  any  af* 

febttttioii  of  learning,   venture  unhesitatingly  Xb  affirm  that 

eVery  gwcrndie^t,  whatever  may  be  its  form,   roust  possess 

focb  a  power.     It  is  an  essential  attribute  of  sovereignty,  with* 

Mt  irtwdl  «io  govenimenf  cala  exist.    To  what  other  variooi 
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4>bject8  the  principle  ezte&ds,  is  not  now  necessary  to  be  iih 
quired;  but  that  it  embraces  the  right  to  take  private  property 
•    for  any  public  purpose,  I  tliink,  too  clear  to  admit  of  doubt^^ 
The  laying  out  of  roads,  cutting  eanals,  building  fortificatiO)iS| 
€recting  public  buildings,  and  even  establishing  of  towns,  are 
matters  of  public  interest  and  utility,  which  frequently  raider 
-    it  indispensable  that  private  right  should  yield  to  public  neces- 
sity, and  that  individual  interest  should  sometimes  be  sacrifi- 
.ced  to  the  public  good. 

I  am  also  of  opinion,  that  as  a  general  principle,  the 
branch  of  the  government  in  which  such  power  is  vested,  must 
Judge  of  the  necessity  of  exercising  it,  and  the  extent  to  whick 
it  may  be  eiercised;  and  in  the  exercise  of  which  discretion^ 
it'cannot  be  controlled  by  any  other  branch.     1  do  not  know. 
.  that  it  is  necessary  to  inquire  to  what  branch  of  the  govemmeni 
•  the  power  belongs.     But  if  it  were  necessary,,  it  does  not  ap- 
pear to  me  that  it  would  be  a  question  of  difficult  solution.     I 
have  already  said  that  it  is  an  essential  attribute  of  sovereign- 
ty.    Wherever  the  sovereign  power  is  lodged,  that  constitutes 
a  part.     In  absolute  monarchies,  all  power  centres  in  the  mon- 
arch; in  mixed  governments,  it  will  depend  upon  the  structure 
of  the  constitution.     In  England,  I  take  it,  that  it  is  vested  in 
the  king  and  parliament  jointly.     For  although  the  parliament 
is  said  to  be  omnipotent;  yet  as  the  king  has  a  negative  upon 
the  laws,  the  expression  regards  him  as  constituting  an  integ- 
ral part  of  the  parliaipent.     In  republics,  the  sovereign  power 
fa  in  the  people,^but  except  in  pure  democracies  is  exercised  by 
their  representatives.     The  American  states  maybe  called  re» 
presentative  republics.     In  some  of  them,  the  executive  con- 
stitutes a  part  of  the  legislative  authority,  as  in  England;  in 
vhich  case,  this  eminent  dom^n  is  in  these  two  brancl^s  of  the 
government.     In  South  Carolina,  I  think,  it  is  lodged   in  the 
legislative  body,  which  consists  of  a  senate  and  house  of  rep*, 
resentatives. 

I  do  not  consider  the  judiciary  as  possessing  any  pan  of  it^ 
The  judges  are  the  ministers  of  the  law.  Their  province  is  li- 
mited to  the  exposition  of  the  law  and  of  the  constitation.  The 
legislature  therefore  possesses  all  the  power  which  the  people  •      * 

ibemselves  possess;  where  it  Is  not  mtricted  by  a»$4mibuti^ 
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I^ad  where  the  power  is  not  delegated  to  any  other  branch  of 
department  of  the  government.  It  is  said,  that  the  power  ex- 
ercised over  the  life  and  liberty  of  the  citi«en,  is  a  part  of  tlie 
enttncnt  domain,  in  which  the  judiciary  participates,  and  there«^ 
fore  it  may  exercise  a  controlling  power  over  the  acts  of  the  le- 
|[islatttre.  But  1  apprehend  that  this  is  a  mistake.  The  judi- 
ciary cannot  create  an  offence  nor  prescribe  a  punishment.  It 
can  only  administer  the  law  according  to  the  cdhstitotioM.  An 
act  of  the  legislature  is  never  referred  to  the  jadieiary,  to  de* 
terroine  whether  it  is  just  or  unjust,  but  whether  it  is  constitii* 
lional.  I  am  not  aware  of  any  case  where  the  judiciary  can 
declare  a  constitutional  law  void.  If  the  legislature  should  de« 
4:lare  that  picking  an  apple  from  a  neighhoiir's  orchard,  or  a 
cabbage  from  his  garden,  should  be  a  capital  felooy,  although 
we  might  think  it  severe  and  criiel,  we  should  be  bound  taobej. 
The  right  of  the  court  to' control  the  legislature,  is  de^ 
rived  from  the  constitution.  It  is  indeed  the  coostitatioii  itself 
^  f  which  controls  and  not  the  court.     Being  the  supreme  or  iiiiH 

damental  law,  the  legislature,  as  well-  as  die  judiciary,  must 
'  conform  to  it.  Whenever,  therefore,  an  act  of  the  legislature 
comes  in  c<mtact  with  the  constitution,  the  latter  must  prevaiL 
It  is  thus  that  the  judges,  as  the  organs  of  the  constitvcion,  de- 
clare an  act  of  Che  legisktture  inoperative,  because  it  clashet 
fiith  the  supreme  law.  I  cannot  conceive  upon  what  grounds 
the  judictiiry  can  claim  a  supremacy  over  the  legislature,  as 
long  as  they  confine  themselves  within  the  pale  of  the  consttta- 
tion*  Tly  people  have  consigned  to  each  branch  o(  the  g^ 
irerament  its  respective  powers,  and  the  limits  of  its  anthoritjr 
are  to  be  Ibuiid  only  in  the  constiti^on,  and  it  would  be  aii 
usurpation  in  either  to  invade  the  province  of  the  other*  . 

I  But  it  is  unnecessary  to  pursue  this  subject  ki  &e  pi«sent 

case,  since  we  profess  only  to  enquire  what  the  legislature  have 
d(Mie,  .and  whether  they  have  acted  within  the  scope  ot  their' 
constitutional  power.  The  first  depends  upon  the  ccmstructiott 
lo  be  given  to  the  act  of  1817.  If  we  confine  ourselves  to  the 
letter  o{  .the  law,  it  certainly  will  admit  of  the  constmctioQ 
contended  for  on  the  part  of  the  city  council:   but  Lord  Coke 

*•  says,  ^<  Qiii  hieret  in  litera,  he&ret  in  cortice/'     It  is  taking  « 

lliper^ciul  Ti9wof  w  act^  to  adhere  tQ  its  letter.    We  ouMi 
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look  to  the  qfiiint  and  (ksign  <^  the  law*  When  we  look  throngll 
the  several  acts  of  the  ie^slature^  the  object  is  apparent.  The 
first  act  OB  the  subject  anthoriied  the  council  to  take  as  mucb 
as  should  be  necessary  &k  the  purpose  of  widening  the  street 
tod  no  more«  This  led  to  complaints  on  the  part  of  the  land- 
kolders,  that  they  received  compensation  for  the  part  w^ich  waa 
taken  i>ff  odbfy  while  die  fragment  which  was  left,  was  of  no 
value  to  themt  The  next»  required  the  council  to  take  the 
whole,  where  the  erwner  did  not  wish  to  retain  the  remaining^ 
|MHrC     Tlie  proviraisas  of  the  last  act  have  been  quoted^ 

Through  the  whole  we  observe  a  ^cmpnlous  regard  to  the 
rigltts  of  tlie  individual  and  a  manifest  disposition  to  do  him  jus* 
ttce»    The  object  contemplated,  is  the  widening  of  the  street. 
But  the  ownor  of  the  lot  is  to  be  indemnified*    The  City  Coun-^ 
cil  are  auAoriced  to  take  what  is  sufficient  for  the  purpose  con* 
templated.     They  are  ivqnired  to  take  the  whole,  if  the  owner 
vequife^  it;  buCtliey  are  not  authorized  to  arrest  from  him  what 
is  notneeessary,  against  his  wiH.     The  act  authorises  tfiem  to  . 
take  the  ^lot  cxr  lots  fronting  on  such  street,  alley  or  lane,"  &;Cr 
The  word  lot  isof  ambiguous  import,  and  although  when  speak*^ 
ing  in  relation  to  town  lots,  we  usually  have  reference  to  some 
fflrticniar  portion  or  section  of  the  town,  yet  we  have  no  de£* 
Bite  idea  of  any  given  quantity  of  land.     The  word  lot  is  some* 
dmes  osed  in  reference  to  an  eoclosdre,  without  regaard  to  the 
quantity  of  land  embraced.     In  the  present  case,  it  must  mean 
cMer  all  the  land  that  the  plaintiff  owned,  or  po  orach  as  was 
■ccestary  for  the  street,  and  from  any  thing  that  could  have  beca 
known  a  priori^  he  might  have  owned  several  acres  more  than 
vas  neceiMary  for  that  pnrfiose.     Suppose  the  act  had  made  use 
€Mf  tiie  wcml  land,  instead  of  lot,  would  it  have  authorized  Aem 
to  have  takm  ell  the  land,  be  it  mbr^  or  less,  which  he  might 
kcMre  had  tberef    I  apprehend  not.    The  words  <<lot*'  and  *«laQd* 
mvy  be  considered  synonymous  in  the  construction  of  this  act» 
1  am  of  opimbti)  therefore,  diat  the  construction  wUch  best 
v«et9  the  views  of  the  legislature,  and  which  best  comports  with 
the  iriie  spfarit  end  design  of  the  law,  is  to  give  to  the  City 
Council  tlie  power  to  take  as  much  land,  or  such  parts  Of  ttir 
iots^  as  is  necessary  fyt  the  stre^  and  oa  more* 
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It  has  been  contended  that  tbe  legislatare  may  Imve  coo^ 
eidered,  that  more  than  merely  enough  to  run  the  street  upon^ 
might  be  necessary,  to  enaUe  them  to  carry  uito  e&ct  thai  sfe^ 
ci^c  objecti  and  .therefore  intended  to  give  the  whole,  as  timber,' 
growing  on  adjacent  land,  is  sometimes  given  for  the  purpose  oS 
keeping  in  repair  a  road  which  is  auihori;Bed  to  be  laid  out:  and 
that  the  extent  as  well  as  die  existence  of  the  necessity,  is  a  ouitteB 
of  legislative  and  not  judicial  discretion.  If  the  act  had  in  ex» 
press,  terms  declared*  that  the  whole  was  necessary,  imd  had  ia 
words  too  strong  to  admit  of  any  other  construction^  autb<Hiied 
the  taking  of  the  whole  st  the  plaintiff's  possessions,  it  migltl 
hare  presented  a  question  of  no  little  delicacy  and  perhaps  of 
difficulty.  But  no  such  difficulty  occurs  in  this  case.  The  su^ 
gestion  states  expressly  tha^tthe  City  Council,  aAer  taking.  whaJt 
was  necessary  for  die  street,  have  taken  the  remainder  of  the 
lot,  and  have  actually  contracted  to  sell  it  at  a  conaid^rable 
profit.  That  statement  is  not  doui^  by  the  answer,  but  thi^ 
proceeding  is  Attempted  to  be  justi^ed  under,  tbe  act  of  the  la* 
gislature. 

This  brings  me  to  the  second  tjpieaticm,  which  is,  whetfaiy. 
the  legislature  has  the  constitutional  right  of  taking  the  propet 
ty  of  one  individual  and  transferrii^g  it  to  another,  or  to  a  bodj& 
corporate  for  their  own  individual  benefit  and  emolaoieBt 
That  is  a  position  however^  which  the.  couMii  hare  not» 
attempted  to  maiatain,  and  firom  tbe  coBStmcttoQ  wfaicir.  batt 
lieen  given  to  the  act,  it  h^  hecaiOA  tiiuiooesiary  tbat  it 
should  be  decided.  If  bowevor,  it  wfite  aoeeBSciry,  ]t^doe8  note 
appear  to  me.  to  be  one  of  difficulty. 

The  CQQstittttioadeclarea*  ^^tbal  die  >  trial  bjr  juty  shidl  be 
preserved  as  heretofore/*  It  alsA  furthar  pvfiiriiles«.tiiat  no  free 
^agum  shall  be..  <«disseised  of  his  fireehold,.  liberties  *<^rprivilegrsy 
or  out-lav^ed  or  exiled,  or  iu  any  nannor  dcsttrojinod  or  dcpcited» 
pf  his  life,  Ub^y  or  property,  but  by«lliej)idgiBtail4of  his  peerf 
qr  by  tb^  l^w  of  vthe  lapd.''  Variouft  opfaiioais JunKefaetn  eDlev- 
iained  of  the  meaning  of  those  words,  ^the  Jaw  of  the  land/** 
but  all  the  comiq^o^^tor^  have  considered  theaa  tS'^itaidi^g,  in 
wome  way  or  other,  to  operate  as  a  check npirn  .the  exercise  of 
vUtrary  power.     Our  consti(u|iM  is,b3Med  if>«»c«rlain  kjiowy 
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add  recognized  principles  of  comnfion  law  and  common  justice* 
Asy  act  ofpartial  legislation,  which  operates  oppressively  upoiY 
one  individual,  in  which  the  community  has  no  interest,  is  not 
the  law  of  the  land:  Tha»  for  instance,  to  suhject  a  person  to  a 
capital  or  other  panishment  who  had  committed  na  crime,  to 
convict  one  of  an  offence,  otherwise  than  according  to  the  or^ 
dinaiy  course  of  justice,  to  take  the  property  6f  one  man  and 
give  itto  another,  would  all  be  contrary  to  those  immutable 
princijries  of  justice  and  common  law,  which  have  been  conse^ 
crated  by  nniversal  consent  from  time  immemorial,  and  which 
are  secured  to  us  by  the  plain  and  unequivocal  language  of  the 
constitntioD.  Such  acts  as  these  would  go  to  deprive  a  man.  of 
his  ^^life,  property  and  privileges  without  the  judgment  of  hi9 
peers,"  and  contrary  to  <^the  law  of  the  land." 

Such  would  be  the  eflect  of  the  act  in  question,  to  give  it 
the  constrncticm  contended  £br  by  the  City  Council,  because  the 
jwoceedings  admit  that  they  have  taken  from  the  complainant 
more  of  hi^  land  than  was  necessary  for  widening  the  street, 
and  that  against  his  consent.  The  judges  would,  therefore,  be 
«Dthoriied  to  declare  it  inoperative  and  void.  Not  on  account 
of  any  inherent  power  in  the  judiciary  to  control  the  sovereign 
aathorityof  the  state;  but  by  virtue  of  their  constitutional  dntyi 
so  to  expound  an  act  of  the  legislature  as  to  make  it  conform  ta 
the  constitution,  which  is  the  supreme  law  of  the  land.  But  it 
is  not  necessary  to  pursue  this  inquiry,  as  the  question  does  not 
necesstffily  occur  in  fliis  case,  and  I  have  taken  it  up  only,  lest 
it  mi^t  be  supposed  1  entertained  some  doubts  upon  the  subject*. 
I  am  of  opinion  the  prohibition  ought  to  be  granted. 

It  has  been  intunated  in  the  course  of  the  argumeBt,  tii<t 
4be  City  Council  are  entitled  to  die  land  in  qnestioB,  by  pur-* 
chase  £rooi  the  owner*  if  so,  they  may  proceed  upon  their 
eoDtract,  lo  compel  him  to  make  tides.  That  is  a  qnestioa 
which  could  not  be  heard  in  this  conrt,^  and  it  is  not  the  mten* 
tion  of  the  GOiwt,  by  tUa  decision,  to  prejwfice  their  ebdm  iit 
thatfiespect. 

jUiekardfan  &  Jb&fif otr,  Justices  concurred*. 
Mumtf  for  motion, 
Toammr  Is  Haig^  contra*- 
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Huger^  Justice — 1  concur  in  this  judgment,  not  because  tho 
^Krtbas  not  given  tlie  power  contended  for,  but  because  that  act, 
so  far  as  relates  to  the  whole  lot  is  unconstitutional. 

Colcockf  Justice  —I  concur  in  the  result,  that  the  prohibi- 
tion do  issue.  *  ^ 


Tabitiia  Singleton,  vs.  Eliza  Elliott  Bremab,  Widow  and 
AdminUtrairix  of  F.  Bremar ^  deceased. 

Letters,  which  toere  received  through  the  Post^Offiee,  may  he  stA^ 
mitt ed  to  the  jury,  to  infer  whether  they  were  written  by- the  dp- 
rection  of  the  piaintiff^,  who  cannot  wrtte^  on  internal  evidence^ 
such  as  that  they  state  fh^  whtch  could  only  be  known  to  the 
plaintiff,  or  contain  many  circumstances  whtch  could  relate  to 
no  other  person* 

As  between  the  original  parties  to  a  promissory  note,  it  may 
be  proved  to  have  been  given  without  consideration,  though  eay 
pressed  to  be  ^for  value  received,*^  and  if  so  proved,  it  is  nudum 
pactum. 

Past  cohabitation  is  not  a  good  consideration  to  support  a 
promise* 

This  was  an  action  of  assumpsit,  to  recover  the  following 

|Mromissory  notes,  which  were  proved  at  the  trial: 

$2,000  Charleston,  2d  October,  1813. 

Twelve  months  after  date,  I  promise  to  pay  Tabitha  Sin- 
(letop,  or  order,  two  thousand  dollars^  for  value  received. 
(Signed)  F.  Brcmar. 

$2,000.  Charleston,  2d  October,  1815. 

Twelve  months  after  date,  I  promise  to  pay  Tabitha  Sin- 
gleton, two  thousand  dollars,  value  received. 

(Signed)  F.  Brekar. 

The  defence  was,  that  these  notes  were  each  of  them,  either 
•udum  pactum,  or  ex  turpi  contractu.  In  support  of  this  de* 
fence,  the  following  evidence  was  offered,*  provbg  that  the  wo<» 
man  Tabitha  was  a  dependant  on  Bremar,  even  for  the  means  of 
subsistence;  that  she  had  been  first  his  slave,  and  afterwards 
his  freed  woman,  and  had  notoriously  carried  on  an  adulterouer 
intercourse  wiA  him,  from  the  time  of  hid  marriage  to  the  pe* 
fiod  of  his  death. 


m      sbUTH-CAROtlNA  STATE  RE1»0RTS, 

Singleton,  r*.  BRErdAR. 
Mr.  Jervis  H.  Stevens  had  known  the  woman  Tabitli^ 
when  she  was  a  slave,  and  belonged  to  some  persons  named 
Singleton;  he  stated  that  Bremar  bought  her  more  than  thirty 
years  ago,  and  she  was  livhig  with  him  till  his  marriage;  that  ill 
1794,  he  married  the  lady  who  is  now  his  widoW  and  tlie  defend- - 
ant  in  this  action;  that  he  set  Tabitha  free,  but  maintained  the  same 
iotercourse  witli  her;  that  after  some  years,  he  went  to  live  in  St. 
Matthew's  Parish,  but  stiil  maintained  Tabitha  in  town.    This 
testimony  was  confiiuned  by  captain  James  Kennedy  and  Mr. 
Payne. 

,  Dr.  Bryan  Guuter,  had  known  tlic  plaintiff,,  after  Bremair 
Ifrcnt  to  live  in  St.  Matthew's.     She  was  then  maintained  b}'  him^ 
and  boasted  of  tlie  connexion  and  of  his  generosity.     She  and 
her  mother  and  sisters  all   lived  together;  the  mother  went  by 
the  name  of  Lucy  Sorrel,  and  some  other  names. 
»  Mr.  William  Fain  and  Mr.  Bartholomew  Carroll,  had 

Severally  hired  houses  to  Bremar,  which  he  took  for  the  plaintiff. 
The  receipts  for  rent  paid  by  Bremar,  from  the  year  1795,  for 
the  houses  occupied  by  the  same  woman,  were  produc'ecj,^ 
amounting  to  a  lai-ge  sum.  The  intercourse  and  the  utter  de- 
pendence of  the  plaintiff  on  Bremar,  were  further  proved  by 
the  evidence  of  Mr.  Robert  Cochran  and  Mrs.  Holly,  aud  car- 
ried down  to  the  period  of  his  d^ath. 

With  aviewto  the  introduction  of  certain  letters,  the  defen- 
dant tlicn  read  the  evidence  of  M  .  Glover,  which  shewed  that 
Bremar  was  accustomed  to  take  out  of  the  office  at  Orangeburg, 
letters  with  a  private  mark;  and  proved  that  the  letters  now  of- 
fered, having  such  mark,  had>  also  the  Post-Office  stamp,  and 
yveve  found  among  Mr.  Bremar's  papers.  The  defendant  sub* 
mitted  the  letters  themselves,  to  show  by  the  internal  evidence,- 
that  they  were  the  letters  of  the  plaintiff;  although  she  cannot 
write,  and  the  letters  were  not  signed,  and  the  hand-writing  not 
identified*  The  internal  evidence  was  found,  in  the  language 
of  jealousy  towards  Mr.  Bremar's  wife;  the  mention  of  Lucy 
Sorrel  and  of  plaintiff's  brother,  and  the  importunate  tone  in 
whicli^tlicy  were  written.  But  the  presiding  judge  refused  to 
look  at  the  contents,  and  the  letters  were  rejected  for  want  of  ^ 
jiroof  of  the  hand-writing. 
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'To  rebut  the  supposition  that  Breioar  was  a  debtor  to  the 
plaintiff,  the  defendant's  counsel  called  for  and  produced  the 
deed  of  F.  Bremar,  dated  4lh  March,  1794,  setting  this  wo- 
ilian  free,  by  the  name  of  my  miJatto  girl,  Tabitha;  also,  the 
records  of  two  other  deeds,  emancipating  Eliza  and  Caroline, 
her  sisters;  and  tlie  record  of  another  deed,  conveying  to  her  a 
fiegro.    . 

In  reply,  plaintiff  produced  and  proved  a  deed  of  F.  Bre» 
joiar,  dated  the  15th  April,  1704,  conveying  to  her  by  the  name 
of  "Tabitha,  a  mulatto  girl,  lately  belonging  to  rac,"  two  ne- 
groes, Sarah  and  ,  Polly;  consideration,  her  faithful  service; 
also,  a  deed  dated  I8th  May,  1809,  whereby  "in  case  of  death,** 
he  gives  her  by  the  name  of  Tabitha,  a  free  brown  woman,  a 
house  and  lot  in  Wentworth  street,  "having  received  full  value,**" 
I^aintiff  then  proved,  by  Mr.  Cleary,  that  Bremar  liad  iQ 
his  life  time  sold  the  house  in  Wcntw  orth  street.  Two  females 
<  .  were  then  called,  who  said  that  plaiptiff  had  once  been  in  pos^ 

session  of  tlie  two  slaves;  and  one  of  them  swore  that  slie  saw 
Bremar  one  day  come  to  the  gate  and  tell  plaintiff  that  he  wa^ 
going  to  sell  these  negroes,  and  she  afterwards  saw  them  na 
more.  The  same  witness  testified  to  the  virtuous  chafucter  of 
plaimiff;  that  Bremar  had  been  her  guardian,  and  tt\e^e  waa 
nothing  in  their  conduct  but  what  was  fit  for  the  relation  of 
guardian  and  ward*  No  evid^pce  cpmuecting  th^  deeds  witl]^ 
the  notes  was  offered. 

The  defendant  then  offered  a  certified  statement,  from  the 
books  of  the  Comptroller  General^  to  show  that  plaintiff  neveir 
paid  taxes  either  for  the  house  or  negroes  above-mentioned,  and 
that  she  did  pay  taxes,  ^ice  the  time  spoken  of  by  the  witness^ 
es,  for  other  property.  But  tliis  evidence  was  rejected  by  the^ 
presiding  judge, 

«The  pTresidiiig  judge  charged  the  jury,  tliat  these  miites,. 
even  if  voluntary,  were  not  nudum  pactum,  and  that  if  a  mai\ 
makes  a  vohintary  note,  he  is  legally  bound  by  it.  But  that  it 
was  unnecessary  to  consider  this  point,  ina£much  as  au  amp]% 
consideration  had  been  proved:  1st.  Cohabitation;  2d.  Surren- 
der  of  property.  As  to  the  objection  against  the  first  of  the 
above  named  considerations^  viz:  ex*turpi  contractu  pon  oritur 
dctio,  the  presiding  judge  declsired  the  distinction  to  be  bc^tViQca 
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s  promise  in  consideradQii  of  past  cohabitadoby  which  is  good^ 
and  a  promise  in  consideration  of  fiitare  cohabitation^  which  is 
invalid.  The  presiding  jndge  forther  charged  the  jury  that  the 
tak  of  die  honse  and  negroes,  which  Bremar  had  given  to 
plaintiff,  was  a  good  connderation  for  these  notes,  and  Ch«tt  the 
deed  giving^the  honse  and  lot,  in  case  of  his  death,  was  good 
and  eflfectual  to  pass  the  legal  estate,  and  that  it  was  immaterial 
what  the  consideration  of  these  deeds  might  have  been. 

The  jory  found  for  the  pbintiff  the  full  amount  of  the  note& 
and  interest.  The  defendant  moves  for  a  new  trial  for  tfie  fol- 
lowmg,  among  other  reasons. 

1st.  That  the  presiding  jndge  refused  certain  letters  to  be 
read,  written  in  a  hand  not  known,  but  traced  to  the  picdntiffby 
the  proofs  oflered;  vi2:  that  they  had  been  found  among  the  pa-» 
fers  of  Bremar,  had  a  private  mark,  such  as  the  Post-master  at  I 

Orangeburgfa  described,  and  the  regnlar  Post-office  stamp;  and  ' 

the  internal  evidence,  if  the  contents  he  examined,  shows  that 
they  are  the  letters  of  the  pliuntiff* 

3nd,  That  he  refused  to  admit  in  evidence  certified  copies 
from  the  comptroller's  office* 

drd.  That  he  charged  tlie  jury,  that  if  die  notes  on  which 
the  plaintiff  declared,  were  voluntary,  they  were  nevertheless 
good;  9nd  charged  them  further,  that  even  supposing  a  volun* 
tary  note  to  be  nudum  pactum,  (which  he  denied,)  the  phdntiff" 
was  still  entitled  to  recover,  and  had  proved  a  sufficient  con- 
sideration. 

4th.  That  he  charged  the  jury,  that  the  intercourse  which  .  > 

_    > 

had  been  proved,  piior  ta  the  dale  of  the  notes,  was  a  suffi- 
cient consideration  for  those  notes. 

5tb;  That  he  charged  the  jury,  that  the  vohmtary  deed& 
produced  by  the  plaintiff  were  a  sufficient  considerati<m  for 
the  notes  declared  on,  provided  the  notes  were  given  on  that  ac- 
count; even  if  those  deeds  had  been  the  price  of  future  cohabit- 
ation. 

For  the  motion,  it  was  argved:  That  a  voluntary  notc^ 
•i  between  the  original  parties,  is  nudum  pactum.  Fink  vs.  Cox^ 
18  Johns.  Rep.  145, 2  Pha.  Ev.  lU  That  no  vahiable  consi- 
deration was  given  for  this  note,  is  established  by  the  evidence 
pf  the  plaintiff's  drcumstances,  and  that  she  wa^  entirely  de^ 
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]^iiidaiit  on  the  defendant's  intestate.     At  all  ev^ts  whether 
the  evidence  was  sufficient  to  establish  this  or  no,  it  should  hav# 
been  left  to  the  jury,  to  whom  it  pertained  to  decide   on  it's 
weight. 

The  consideration  relied  on  to  support  this  note,  (if  con- 
sideration be  necessary,)  are  the  house  and  negroes,  which  are 
vaid  to  have  been  conveyed  to  her  and  afterwards  given  up,  and 
past  cohabitation.       The  alleged  deed  is  void  as  a  conveyance, 
*  because  it  ^ves  a  free  hold  to  commence  in  future.     It  is  not  a 

covenant,  which  will  give  an  equitable  interest  and  serve  as  a  con- 
mderadon.     Where  a  deed  is  not  sufficient  to  pass  the  estate,  buU 
the  party  must  come  into  Equity,  the  court  will  never  execute  ft. 
Tpluntary  agreement.    Coleman,  vs.  SarreUy  2Bro,  Ch.  Ca.  12/ 

1  Ves.  Jun.  54;  1  Fe#-  514.  In  favour  of  c  wife,  children,  fac,» 
JBquity  will  execute  such  an  agreement;  but  there  was  no  sucb 
sanctity  in  this  relation. 

The  testimony  with  respect  to  the  slaves,  was  very  suspw 
)  cioiis.     If  it  was  true,  the  intestate  may  have  sold  for  the  plain*- 

tiff's  benefit.  If  he  received  the  proceeds  by  her  consent,  shit 
had  nT>  demand  against  him  on  that  account.  A  voluntary  set* 
dement  may  be  surrendered  voluntarily,  JVentworih,  vs.  Der^ 
vigny,  Finches  Chan.  69.  It  is  merely  a  surmise  however,  that 
the  notes  may  have  been  founded  on  these  considerations;  and 
it  ought  to  have  been  submitted  to  the  jury. 

If  we  have  any  evidence  however,  to  shew  that  these  noter 
were  founded  on  abase  consideration,  it  will  apply  more  strong- 
ly to  the  covenant  respecting  the  bouse  and  the  gift  of  the  slaves* 
These  were  at  the  beginning  of  the  cohabitation. 

But  it  is  said,  that  past  cohabitation  was  agopd  considera** 
tion.     In  general,  a  past  consideration  will  not  support  a  pro**' 
mise,  unless  a  legal  liability  has  been  incurred.     Is  there  any' 
thing  peculiarly  meritorious  in  this  consideration,  to  make  it  aa 
excepdoQ.^     It  would  be  ludicrous  to  speak  of  an  action  of  as* 
sumpsit,  brought  on  a  verbal  or  implied  promise,  supported  bym 
condderadon  of  this  nature.    A  voluntary  bond  or  deed  may  be 
good,  and  the  cases  in  the  books  go  on  that  ground;  it  is  never 
pretended  that  they  are  rendered  better  by  a  past  consideration 
of  this  sort.     The  case  of  Cusack  fy  vnfe,  vs.  White,  is  relied, 
sipon  to  shew  that  past  cohabitadon  U  a  ^od  consideratipQ. 
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Such  exprcssionsSare  used  in  the  opinion  wlii.ch  was  delivered  hs 
that  case;  but  the  point  did  not  necessarily  arise,  and  taking  the 
whole  opinion  ^together,  it  is  evident  no  more  was  meant  thait 
lliat  it  would  not  vitiate  a  bond  or  covenant. 

The  rule  of  law,  is,  that  a  bond  founded  on  an  immoral 
consideration  is  void,  and  that,  as  far  as  we  can  perceive,  with- 
out distinction  of  it's  being  past  or  future.  Collins^  vs.  Blan-- 
turn,  2  JVils.  349.     Chief  Justice  Wilmot,  in  this  case  remarks^       •  J 

^'as  to  a  bond  being  a  gift,  that  is  to  be  repelled  by  shewing  it 
was  given  upon  a  bad  consideration."  Would  any  court  enter- 
tain^a  suit  on  a  bond  which  recited  that  it  was  given  in  consider** 
ation  that  the  obligee  had  committed  murder  or  perjury. 

This  being  the  general  rule,  the  exception  is  to  be  made 
o-it.  An  exception  was  made  where  the  bond  ^'as  j?r£cmtwi»  ^tt- 
iicUec;  a  reparation  for  seduction;  and  in  the  earlier  cases,  such 
bonds  seem  to  be  supported  on  this  ground  alone.  J^IarchionesB^ 
of  Anfiandale  vs.  Harris^  2  Pr.  Wms.  432,  and  the  case  of 
Ordy  vs.  Blackei^  there  cited;  Cray,  vs.  Rooke,  cases  Temp. 
Talboit,  153;  Robinson,  vs.  Gee,  1  Ves.  254;  Walker,  vs.  Per- 
kins,  3  Burr,  1568.  The  case  of  Turner,  vs.  V^aughan,  2  WUsm 
•340,  seems  to  have  been  decided  on  this  understanding. 

The  exception  was  gradually  extended  to  other  cases, 
where  it  was  supposed  that  an  injury  might  have  been  done^ 
though  the  woman  had  not  been  in  strictness  seduced.  But  io 
allsucli  cases  it  was  held  a  suf&cient  answer  to  say  she  had  been- 
ji  cominon  prostitute.  2  F^ern,  242;  9  Mod.  340. 

But  it  may  be  asked,  have  we  shown  the  woman  to  have 
been  a  prostitute  in  this  case?  Though  it  may  sound  harshly, 
we  have  shewn  what  is  equivalent  When  the  intercourse  com- 
menced, she  was  a  slave;  as  to  whom  our  laws  do  not  recognize 
marriage,  nor  consequently  chastity.  And  owing  to  the  degra- 
ded point  of  view  in  which  such  persons  are  regarded,  it  waa' 
not  practically  an  injury,  as  respected  eitlier  her  reputation  or 
*  means  of  support. 

Othef  cases,  in  courts  of  equity,  seem  to  have  determmed 
that  bonds  or  settlements,  founded  on  past  cohabitation,  shall 
always  be  considered  voluntary.  Hitt,  vs.  Spencer,  Awh.  641/ 
Gray,  vs.  Matthias,  5  Ff^.  286.  Never,  however,  have  they 
been  considered  as  better  than  voluntary. 
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When  the  question  arisen  in  a  court  of  lavf ,  it  seems  that 
the  consideration  is  matter  of  fact,  and  proper  for  tlie  determi- 
nation of  the  jury.  It'  is  proper  that  they  should  have  the  pow- 
br  of  deciding  whether  the  settlement  hasheen  obtained  by  the 
iirts  of  an  abandoned  woman;  or  whether  the  man  has  done  no 
QQore  than  in  honor  and  conscience  he  was  bound  to  do. 

As  to  the  letters  M'hich  were  otfert^  as  the  plaintiff's,  wfr 
think  tliat  on  the  circumstances  proved,  and  the  internal  evi- 
dence, they  ought  to  have  gone  to  tlie  jury.  This  is  not  a 
iiew  sort  of  proof.  One  who  has  corresponded  with  another  is' 
tillowed  to  prove  his  hand-writing,  though  he  may  never  have 
deen  him  write.  In  such  case,  the  witness  first  ascertains  tlie 
genuineness  of  the  writing  by  internal  evidc&ce;  such  as  that 
his  correspondent  spealis  of  matters  which  could  be  known  only 
to  himself,  or  which  no  other  person  would  be  likely  to  men- 
lion. 

Against  the  motion.  The  notes  on  which  the  Action  is 
brought,  express  to  be  for  value  received;  and  this  is  sufficient 
Evidence  of  consideration.  It  lay  upon  the  defendant  to  shew 
that  they  were  given  upon  no  consideration  or  upon  an  illegal 
consideration.  The  presumption  is  in  favor  of  the  validity  of 
the  notes;  and  certainly  there  is  more  evidence  of  a  precedent 
valuable  consideration,  from  tlie  sale  of  tlie  hous^  and  negroes, 
than  there  is  of  subsequent  cohabitation.  It  is  a  general  rule 
that  promissory  not^s  carry  on  their  face  evidence  of  considera- 
tion. 7  Johis.  Rep.  321;  8  Johns.  465;  9  Johns.  217;  5 
Wheat.  277.  The  promise  by  the  intestate,  to  give  the  house 
after  his  death,  and  the  surrender  of  the  two  slaves  by  the 
plaintiir,  clearly  constituted  a  legal  and  valid  consideration  foif 
the  notes;  and  when  there  may  be  both  a  valid  and  an  illegal 
lK>n$ideration,  the  law  will  refer  the  contract  rather  to  that 
frhich  is  valid  than  to  that  which  is  illegal. 

It  18  admitted  that  the  paper  promising  to  convey  the 
house,  is  not  a  deed;  but  it  is  contended  that  it  may  operate  as 
a  deed:  it  expressed  to  be  for  value  received,  and  contained  a 
general  warranty.  Qoe  may  covenant  to  stand  seized  to  the 
use  of  another,  for  tlie  life  of  the  grantor,  remainder  to  such 
Other;  and  the  statute  executes  the  use,  in  presenii,  3  Ccm^ 
pig.  253,  Tit.  Covewm^^      AU  that  ijs  n^essary  to  stu^fa  a* 
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covenant  is,  that  the  grantor  should  be  seized  at  the  time*  2  fViUi- 
75.  In  the  construction  of  convenants,  nthe  court  always  lookfS 
to  the  intention;  and  there  can  be  no  dtoubt  about  the  intention 
of  Bremar.  If  one  covenant  with  another,  that  if  he  (the  grantt 
or)  die  without  issue,  he  will  stand  seized  to  tlic  use  of  such  othW 
er,  it  is  a  good  springing  use.  2  Lev.  7t;  Coliman^  vs.  Sen^ 
house,  2  Lev.  225;  Ct>.  Lit.  154,  6.  *  . 

If  the  bill  of  sale  of  the  negroes  was  upon  an  immoral  cott- 
fideration,  the  court  would  not  interfere  to  restore  them  to  tlit 
intestate  or  his  representatives.  He  wzs  partidpps  criminisi  vo- 
lenti nonfit  injuria.     1  Salk.  22. 

Past  cohabitation  is  itself  a  good  consideration.  Chit,  on 
Bills,  93;  3  P.Wms.  432;  2  Wils  339;  Ainb.  642;  2  Coiop. 
742.  It  is  said  that  these  cases  proceed  on  the  supposition  of 
a  wrong  done;  but  this  conclusion  is  at  war  witkthe  cases;  and 
it  will  be  found  upon  investigation,  that  a  reasonable  and  con* 
i^cientious  motive  to  a  contract,  is  a  sufficient  consideration. 
<*The  ties  of  conscience  are  sufficient  for  an  honest  man.**  Pr. 
Ld.  Mansfield,  1  Cowp.  290.  It  is  not  true  that  a  past  is  not  • 
good  consideration:  although  it  would  not  of  itself  raise  an  as* 
^nqpsit  in  law,  yet  an  actual  promise,  founded  on  it,  is  good«. 
1  Com*  Dig.  192,  Tit.  assumpsit. 

The  act  of  the  legislature,  1  Brev.  Dig.  68,  renders  voi<l 
)ui^  deed  or  devise  to  a  woman  with  whom  tlie  grantor  or  test&«» 
tor  lives  in  adultery,  if  it  be  for  more  than  bnc  fourth  ofhiscs* 
fate;  and  this  raises  a  strong  implication  that  the  gift  is  so  far 
valid.  It  does  not  appear  that  these  notes  amount  to  one 
fourth  of  the  intestate's  estate. 

To  authorize  the  admission  in  e\idence  of  the  letters  which 
are  said  to  be  the  plaintifi^s,  it  must  first  be  proved  that  they 
were  written  by  her,  or  by  her  authority.  Of  this  there  is  no 
sdblidow  of  evidence.  It  is  a  strange  doctrine  that  you  shaft 
first  giye  Aeir  contents  in  evidence,  to  get  at  the  internal  evi- 
dence of  their  authenticity. 

In  reply.  As  to  the  admissibility  of  the  letters,  were  citei 
Toungy  vs  Stockdale,  2  J^ott  fy  M  Cord,  581;  and  Hopkins,  vs. 
Jh  Graffenreid,  1  Bay;  in  which  proof  of  hand-writing  was 
dispensed  with,  as  being  established  by  internal  testimony*. 
^  abo^  Canty^  vs.  Platt^  I M  Cord,  260^ 
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Tii^  (Question,  whether  these  notes  were  voluntary  or  not, 
vas  necessary  to  a  determination  o(  this  ease,  and  ought  to  hftve 
been  submitted  to  the  jury.  It  is  admitted  that  a  deed,  a]-> 
though  voluntary,  is  good,  on  account  of  its  solemnity.  It  liai 
never  been  questioned  that  a  voluntary  verbal  promise  to  pay  or 
give  money  is  not  binding.  The  law  recognizes  but  two  de- 
scriptions of  contracts;  by  deed  and  by  parol;  the  last  of  which 
covers  both  wi*iltea  and  verbal  contracts.  There  is  no  distinc' 
tion  between  wiitten  and  verbal  contracts,  except  where  conve* 
iiicnce  or  policy  requires;  as  ki  favor  of  commerce,  under  the 
custom  of  merchants;  or  to  revive  a  debt  barred  by  the  statute 
of  limitations,  or  contracted  during  infancy,  hawi  on  Plead* 
64;  3  Bos.  §•  Ptd.  249;  6  Johns.  Rep.  275;  Cro.  EKz.  442; 
756,  873,  885;  15  Johns.  145;  17  Johns.  301;  2  Ves.  Jun. 
Ill;  2  Pha*  £v.  11;  7  T.  R.  346;  1  School,  tf  JLc/.  327;  1 
Strange,  674;  1  Fonb.  337,  n.  4  Mod.  SIA2.  Considerations 
are  founded  either  on  a  legal  de  or  moral  obligaidon.  2  Poih' 
ietoik  Obligations,  2*  Nuda  pacta  are  left  to  the  parties  and 
impose  no  legal  obliga'tion.     VinniuSf  B.  3,  Tit.  14. 

The  case  from  AmMer,  641,  is  the  strongest  in  topport  Of 
a  contract  made  in  consideration  of  past  cohabitation;  and  in 
that  case,  the  conrt  proceeded  on  the  ground  that  the  bond 
was  a  gift,  and  that  the  want  of  consideration  could  not  i)e 
averred  against  a  bond.  The  conrt  of  equity  has  refused  to 
carry  into  effect  contracts  founded  on  the  consideration  of  past 
cohabitation.  Priest,  vs.  Parrott,  2  Yes.  160;  Matthews,  vs. 
Eld,  1  Maddock,  558.  The  cases  in  which  such  contractor 
liave  been  supported  are  put  on  the  grounds,  either  of  positive 
mjory  done,  as  by  seduction;  or  that  the  bonds  themselves  im* 
-ported  a  consideration,  which  was  not  controverted  by  tfaq 
/acts. 

There  is  a  distinction  between  executed  and  executory 
contracts.  If  they  are  executed  upon  an  illegal  consideration, 
Ae  maxim,  melior  est  conditio  defendeniis,  applies.  Co.  Lit. 
S06,  b. 

A  covenant  to  stand  seized  to  uses,  like  all  others,  must 
liave  a  consideration  either  valuable  or  good^  nothing  ^ort  of 
blood  win  do^v 

▲  9 
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Tlie  usual  method  of  proving  an  uiBtrumcnt  of  writing, 
where  there  is  no  subscribing  witness,  is  by  proof  of  the  hanai 
Writing.     But  that  could  not  be  expected  in  this  case,  as  the 
party  cannot  write.     Even  if  her  name  had  been  subscribed  to 
•the  letters,  the  difficulty  #ould  not  have  been  lessened.     Some 
mother  method  must,  therefore,  be  resorted  to,  and  why  may  not 
^e  letters  be  looked  into.     If  they  furnish  internal  evidence  of 
the  source  from  whence  they  were  derived,  I  can  see  wo  reaaMn 
why  we  may  not  avaU  ourselves  of  that  evidence.     Tims  Sqk 
imstance,  if  they  relate  to  facts  tvluch  camiot  b^  known  to  9ag 
other  person,  it  will  be  presumed  that  they  were  written  by  her 
.authority.     If  they  embrace  a  number  of  facts  which  relate  to 
lier  and  her  atuation,  and  which  cannot  apply  to  any  other  per* 
son,  each  of  those  facts  constitutes  a  Unk  in  the  chahi  of  circum- 
stances, which  go  to  strengthen  the  preanrnpuoo.     In  ordinary 
.cases,  such  evidence  will  not  be  allowed,  becanse  the  wri^ng  is 
always  presumed  to  be  hy  the  person  by  whom  it  purports  to  be 
.  writt^,  and  proof  of  the  hand  wiping,  therefore,  is  higher 
.evidence*     But  in  the  {Mresant  case,  Uie  evidence  oKered  was  the* 
best  which  the  nature  of  the  case  could  afford.    Wbotber  it 
would  have  been  sufficioit  to  establish  the  tajcit  is  another  qued^ 
ticnijbut  I  think  it  ought  to  have  been  submitted  to  the  j«ry« 

The  certificate  from  the  Comptroller's  Office,  I  think,  f^ 
properly  v^ected:  It  was  the  certificate  of  a  clerk  on(y,  iiq^ 
.dberefore  was  nothing  more  than  a  private  paper.  TJieceftifi- 
fate  of  the  Comptroller  himself,  is  required  hy  tb«  %i^  of  tt4^ 
legislature,  (Lst.  Brevard,  319,)  to  render  it  competent  eyidcsic^ 
.The  inducements  which  led  to  that  act,  probaUy  yere  ^he  i^ 
convenience  which  would  result  from  frequently  calling  a  pi^ 
4ic  officer  from  the  duties  of  his  office,  and  also  thecr^4iiwhic)| 
i3  due  to  a  person  high  in  office  and  in  whom  giKsat  confidenor 
is  oecessarily  reposed^  but  none  of  these  reasonf  can^  lypj^^.  ^ 
the  clerk,  and  therefore  it  cannot  be  supposed  that  he  i(iraf,^ 
tend^  to  be  embraced  by  the  act. 

The  next  ground  relates  to  the  charge  pf  tbe.j^d^|p 
which  he  instructed  the  jury,  that  even  if  they  were  fif  0|^^ 
that  this  was  a  voluntary  note^  the  plaintiff  was  entitled  to 
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lecover.  By  a  voluntary  note,  I  understand,  is  meant  a  mere 
gratuitous  prooiise,  without  any  consideration.  The  payment 
of  such  a  note  certainly  cannot  be  enforced  in  a  court  of  com- 
mon law.  By  the  prbciples  of  the  common  law,  a  consid* 
i^ration  of  some  sort  is  necessary  to  every  contract,  but  bond^ 
and  other  specialties,  from  the  solemnity  of  the  seal,  carry 
fnth  them  intrinsic  evidence  of  consideration,  which  can- 
not  be  controverted,  unless  the  consideration  be  unlawful. 
Judge  ISlackstone  seems  to  think  (2  Com.  44  5,)  that  simple 
written  contracts  derive  the  same  solemnity  from  the  subscnp* 
iHMi  of  the  maker,  that  special  contracts  do  from  the  seal,  and 
justice  Wilmot,  lays  it  down  as  doubtful  whether  any  contract  in 
writing  can  be  considered  nudum  pactum.  PUlans  fy  Ro$e^  vs. 
Van  Mierap  ^  HopkinSj  3  Burr.  1663.  But  it  is  settled 
diat  the  mere  reduction  of  a  contract  to  writing,  will  not  change 
it's  character,  and  that  a  contract,  though  in  writing,  is  void,  if 
without  consideration.  In  the  case  of  Rhann,  V9.  Hughes,  7 
Pumford  &  East  346,  which  was  referred  to  all  the  judges  of 
Snglandfor  tbrir  opinion,  it  Is  said  that  there  are  but  two  kinds 
of  contracts  in  England,  to  wit,  special  contracts,  and  contracts 
by  parol.  That  there  is  no  such  intermediate  or  third  class,  Og 
written  contracts,  not  under  seal,  and  that  written  contracts 
not  under  seal,  are  mere  parol  contracts.  The  considera- 
tion therefore,  may  be  enquired  into;  and  the  rule  applies 
as  well  to  promissory  notes,  as  long  as  they  are  in  the  hands  of 
ibe  original  party,  as  to  other  ifritten  contracts  not  under  seal; 
1  Com.  on  Con.  12.  In  the  second  volume  of  an  American 
edition  of  Phillips  oo  evidence,  p.  11,  it' is  laid  down  that  in  ah 
action  1>y  the  pi^ee  against  the  maker  of  a  promissory  note,  the 
fpatters  of  defence,  which  may  be  given  in  evidence  under  the 
general  issue,  are  governed  by  the  rules  applicable  to  the  action 
of  assumpsit  in  general.  The  defendant  may  show  that  the  con* 
rideratioB  of  the  note  was  illegal  and  void,  or  that  it  was  given 
without  consideradon.  Fink,  m.  Cox,  18  Johnson,  145,  Skil^ 
ding  fe  Hacghi  Of.  Warren,  15,  Johnson,  270.  As  between 
ihe  original  parties,  a  note  without  consideration  is  no  moi*e 
than  a  parol  promise  to  pay  money  as  a  gift,  which  b  not  a 
groond  ^  action;  it  is  a  nude  pact  and  vmd  as  between  the  ori- 
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ginal  panics  to  it,  and  a  nuinbcr  of  auilioritics  arc  quoted  lu 

support  of  the  doctrine. 

The  same  principle  has  been  laid  AoWii  in  oiir  o\Yn  courts,^. 

In  the  case  of  Rugdy  ^  "Davidsan^  2nd.  Const.  Decis.  4Cf, 
Judge  Gantt,  who  delivered  tlie  opinion  of  llic  ccurf,  says,  that 
between  the  immediate  parties  to  a  negotiable  instrum^nf,  of  tcJ 
the  transferof  such  an  instrument,  it  is  competent  for tlie  defen-* 
dant,  notwithstanding  the  words  "value  received,**  to  prove  thaf 
no  consideration  had  in  fact  passed  from  the  plaiutiff;  and  hi* 
further  illustration  of  die  rule,  we  are  almost  daily  in  the  habit 
of  permitting  the  drawer  of  a  note  to  show  that  it  was  given  for 
^he  accommodation  of  the  payee,  although  expressing  on  its 
face  to  be  for  valued  received.  I  think  therefore,  that  the  opin- 
ion of  the  presiding  judge  on  that  point  cannot  be  maintained. 

Tills  brings  me  to  the  consideration  of  the  next  ground; 
which  is  a  supposed  misdirection  of  the  judge,  in  instructing  tlic 
jury,  tliat  if  tliey  should  be  of  opinion  that  tlie  .note  was  given 
in  consideration  of  past  cohabitation,  the  plaintiff  wvls  entitled 
to  a  verdict.  The  only  cases  that  I  can  now  recollect,  either 
in  this  State  or  in  England,  where  diis  question  bus  been  in- 
volved, have  arisen  upon  bonds  or  dced^,  wherein  the  conside- 
ration could  not  be  enqtilrcd  into,  unless  it  could  be  shewn  to 
be  unlawful;  and  therefore,  where  a  bond  is  given  in  considera- 
tion of  past  cohabitation,  it  is  good,  because  where  the  considera- 
tion .h35  been  gratuitous,  the  bqjd  must  be  considered  as  volun- 
tary. The  Engliih  decisions  upon  the  subject  are  considered 
and  seem  to  be  recognhpd  as  correct,  in  the  case  of  Cttsack  iV 
fVife,  vs.  TVhils  2;id  CorM.  Z>(Jcw.  279.  T^hc  judge  who  de- 
livered die  opiuiou  of  the  court  i;i  that  case,  speaking  of  the 
case  of  Turner  mid  Vaughti,  2nd  JVihon  3o9,  which  was  an 
action  on- a  bond,  expresced  on  its  face  to  be  for  past  cohabit'^ 
ation,  says,  the  English  judges  1:;:Id  it  to  Ije  a  good  and  "meri- 
torious" consideration.  Perluips  that  i»  radier  too  strong  an  ex- 
pression; for  although  a  person  may  be  entitled  to  merit  for  making 
reparation  for  injured  reputation,  whether  occasioued  by  seduc- 
tion or  otbenvise,  the  act  iticlf  of  unlawful  cohabitation  can  nev- 
er be  considered  meritorious.  I  presume,  therefore,  that  past 
cohabitation,  under  any  circumstances,  would  not  be  considcr- 
r,!  r.;  2  consideration  on  which  an  action  of  assumpsit  ccrrld  b<?. 
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ftialntained,  without  some  written  agreement:  and  it  follow^ 
from  the  principles  above  laid  down,  that  the  mere  fact  of  redu-'.  . 
cing  it  to  writing,  or  giving  it  the  form  of  a  promissory  note, 
cannot  make  it  so.  When  the  consideration  is  gratutons,  • 
promise  made  afterwards  must  be  considered  as  equally  gratuit- 
ous and  voluntary;  and  therefore  it  must  be  optional  with  the  par-*' 
ty  whether  he  will  perform  it  or  not.  It  is  otherwise  with  bondS| 
which,  though  voluntary,  must  be  supported  in  a  court  of  law. 
Whether  a  promissory  note,  given  for  the  actual  injury  sustain- 
ed in  reputation  by  seduction,  would  be  supported,  as  bottom<< 
«d  on  a  good  consideration,  is  a  question  which  does  not  occur 
in  this  case;  but  I  am  satisfied  that  if  the  notes  in  question  were 
t^iven  in  consideration  of  cohabitation,  though  past,  they  must 
be  considered  as  voluntary  and  the  plaintiff's  action  must  fail. 

With  regard  to  the  last  exception  to  the  opinion  of  the 
court,  in  which  the  jury  were  instructed,  ^^that  if  the  notes  were 
-given  in  consideration  of  property  surrendered  to  the  plaintid) 
even  tiiougb  that  property  had  been  given  in  consideration  of  future 
cohabitation;  tiie  plaintiff  was  entitled  to  recover,''  I  think  as 
oti  abstract  rule  of  law,  the  opinion  was  correct.  With  regard 
to  the  application  of  it  to  tiiis  particular  case,  I  ^m  not  dis- 
posed io  express  any  opinion.  That  will  afford  a  sulgect  for 
the  consideration  of  the  jury,  whenever  the  case  shall  be  again 
submitted  to  them.  If  a  person  should  actuaUy  transfer  pro- 
perty by  deed,  properly  executed,  accompanied  by  delivery  and 
possession  of  the  property,  I  think  it  could  not  be  reclaimed, 
even  though  the  title  were  founded  on  a  base  consideration.  I 
think  the  rule  would  apply,  melior  est  conditio  possideniis;  and 
when  property  is  actually  vested  in  a  person,  a  revestiture  of  it 
win  be  a  good  consideration  for  a  promise.  But  a  mere  pre^ 
tended  transfer,  for  the  purpose  of  giving  colour  to  the  transiiC'* 
tion,  could  not  promote  the  object,  nor  would  a  voluntary  sur- 
render of  the  property,  by  which  the  parties  were  left  in  stata 
quo,  rsdse  a  consideration  for  a  future  promise. 

The  evidence  in  this  case,  has  afforded  an  ample  field  for 
speculation,  if  we  had  been  disposed  to  give  expression  to  the 
reflections  to  which  it  was  calculated  to  give  rise*  fiut  I  have 
forborne  to  give  any  opinion  upon  the  facts,  or  the  policy  Qotjr 


^4    soutik;arolina  state  reports. 

SiNGi^EvaN,  vs.  Brekab. 
H^cttKl  widi  the  caAe,  dor  whatever  may  be  the  relation  in  whicb. 
|)ie  parties  staod  to  each  other,  the  case  ought  to  go  down,  unin- 
fluenced by  the  opinion  of  this  court,  to  be  tried  upon  it's  merits,,^ 
if  anjcnflrilsi^  has;  of  which  the  jury  must  judge. 

A  new  tniil  is  grantedf^JSajit,  Jahmon  ^  Ouger,  Justices^^ 
C0wuffred. 

^s%e»  ^  Harjf&Tf  for  m^Pt 
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ThoiKas  Duo€ax,  iri.  Alexander  England,  Assignee  of  the 

Sheriff  #/  Chartesion  District. 

3%e  ati  nf  1B08  proMes^  that  the  security  git'^n  by  pUtinliff  i^' 
rtpUtin^  shall  be  bound  not  only  far  the  rtXtim  of  the  gooiiSy 
but  for  the  tent  due,  and  costs;  and  that  the  sheriff  shiU  take 
bon^t  according  to  la$ff,for  a  sufficieni  amount  to  cover  the  rrnt 
and  costs. 

Theeonditimi  cf  the  bond  in  this  case^  was  to  prosecute  the 
Muit  vMl  effect  or  return  the  goods  or  pay  the  vcaue*  Breach 
assigned,  that  the  plaintiff  in  repievin  had  not  prosecuted  his 
suit  to  effects  On  demurrer  it  was  held  that  the  breach  assign-- 
ed  urns  insufficient;  though  the  bond  was  not  void. 

On  the  return  of  eloagata  by  the  sheriffs  to  the  writ  de  re- 
tomo  habendo,  the  right  of  actlau  accr<ies  on  the  replevin  bond^ 
butJiJay€annoi  be  issued  till  a  writ  oj  enquiry  executed. 

This  was  an  action  on  a  replerin  bond.  The  bond  }nt>* 
Ikssed  to  be  taken  in  pq^^ance  of  an  act  of  the  legislature, 
passed  in  the  year  1808,  Ist.  Brevard  243,  which  contains  the 
following  jmrn^ons,  <^at  from  and  after  the  passing  of  this 
iiet,  the  plaintiff  or  plaintiffs  in  all  actions  of  replevin  shall  be 
bound  to  declare  within  one  month  from  the  lodgpnem  of  the 
writ  in  the  sheriff's  office,,without  any  rule'  or  notice  for  thai 
purpose;  and  on  feilafe  of  the  sheriff  to  make  return  thereof 
within  the  period  aforesaid,  the  plaintiff  or  plaintiffi  are  hereby 
Authorised  to  substitute  the  same,  as  in  case  of  lois;  and  in  case 
the  said  plaintiff  or  plsuntiffs  shall  not  declare  within  the  periods 
•foresaid,  the  defendant  or  defendants  shall  be  at  liberty  to  en« 
t^  up  judgment  of  mm  pros,  and  to  proceed  as  in  such  case  is« 
provided  by  law.**  And  ^^that  in  all  cases  of  replevin,  the  secu- 
AXy  given  by  the  plaintiff  shall  be.  bound  and  obliged,  not  only 
for  the  return  of  the  goods  distrained,  but  also,  in  case  the  said 
goods  shall  be  insufficient  to  satisfy  the  rent  (or  which  the  dis^ 
tress  is  made,  or  in  case  the  same  shall  be  eloigned,  for  the  full 
amount  of  the  rent  for  which  the  distress  shall  be  made  and  all 
costs  of  suit,  which  may  be  adjudged  agamst  the  plaintiff  in. 
the  action;  and  it  shall  be  the  duty  of  the  sheriff  executing  the 
writ  of  re{devin  to  take  bond  and  security  according  to  law  for 
jach  amount  as  shall  be  sufficient  to  cover  all  such  sums." 

The  condition  of  the  bond  was  in  substance,  that  the  plain- 
tiff should  prosecute  his  suit  to  effect,  ^r  en  failure  thereof, 
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should  return  the  goods  or  pay  the  value  thereof,  if  a  retnm 
should  be  adjudged.     The  breach  assi^ed  was  that  the  plain- 
tiff  in  replevin,  had  not  prosecuted  his  writ  to  effect.     The  de- 
fendant demurred  to  the  declaration. 

I* 

1st.  It  was  contended  that  the  bond  was  not  taken  accord* 
iug  to  the  provisions  of  the  act, .  inasmuch  m  it  required  the 
plaintiff  to  to  prosecute  bis  suit  with  effect,  which  the  act  did  not 
require,  and  that  it  was  therefore  vend. 

2d.  If  the  bond  was  not  void,  still  the  security  could  not 
be  liable,  until  a  judgment  was  obtained  against  the  principal  in 
the  replevin  bond,  and  execution  taken  out  against  the  g<^ft 
That  the  act  made  the  security  liable  only  on  the  failure  of  the 
plaintiff  in  replevin  to  return  the  goods  or  to  pay  the  rent,  Uqm 
That  the  plaintiff  in  this  action,  therefore,  had  not  set  forth  any 
cause  of  action.  The  demurrer  was  overruled  and  judgment 
given  for  the  plaintiff.  Tjiis  was  ^  motion  to  reverse  that  de* 
cision. 

The  cpinion  of  the  court  w<u  delivered  by  «W-<  Jv$tiu 
KoiL 

We  have  had  no  act  of  the  legislature,  in  this  state,  regu- 
lating the  proceedings  in  replevin,  previous  to  the  act  of  1808« 
Our  practice, 'however,  has  generally  been  conformable  to  the 
practice  in  England,  under  their  statutes  on  that  subject.  But  ai 
few  of  those  statutes  have  been  made  of  force  here,  the  con* 
struction  of  them  could  n6t  be  drawn  into  question,  which  has 
rendered  our  practice,  as  was  observed'in  the  argument,  rather 
of  an  anomalous  character.  It  has  therefore  been  somewhat 
diiBcult  hitherto,  to  ascertain  with  any  degree  of  satisfaction, 
what  the  law  wa^  upon  the  subject;  and  although  it  appears  to 
have  been  the  object  of  the  legislature,  by  the  act  above  alluded 
to,  to  remove  the  difficulty  and  to  render  the  proceedings  more 
simple  and  nniform,  yet  I  think  it  somewhat  donbtful  whether 
the  object  has  been  completely  attained.  I  am  disposed  to  think 
however,  that  by  looking  to  the  spirit  of  tlie  act,  and  giving  it  a 
liberal  construction  to  meet  the  apparent  intentions  of  the  legie* 
laturc,  the  principal  difficulties  may  be  €utmounted. 


CHARLfiSTdN,  lANtARY  TERM,  lftl4.      ftll 

.  DuGOAN,  VS.  England. 

The  pldntiff  in  replevin  is  required,  within  one  month  a^ 
ter  thci  lod^ent  of  the  writ  in  the  sheriff's  office,  to  file  his 
declaration;  which  if  he  fail  to  do,  the  defendant  may  enter  up 
judgment  of  noo  pros  against  him.  It  is  made  the  duty  of  the 
sheriff,  when  he  executes  the  writ,  to  take  a  hond  according  to 
Into,  for  such  amount  as  shall  be  sufficient  to  cover  the  rent  due, 
and  costs.  The  act  does  not  give  the  form  of  a  bond,  it  only 
declares  the  extent  to  which  the  security  shall  be  liable.  He  is 
Hade  liable  ^^not  only  for  the  return  of  the  goods  distrained,  but 
also,  in  case  the  said  goods  shall  be  insufficient  io  satisfy  the 
tent  for  which  the  distress  is  made,  or  in  case  the  same'  shall  be 
eloigned,  for  the  full  amount  of  the  rent  8lc.  and  costs  of  suit." 
The  actxloes  not  like  the  English  statute  of  Westminster  the 
fid.  require  the  sheriff  to  take  bond  that  the  plaintiff  shall  prose** 
cute  his  suit  to  effect,  nor  does  it  make  the  security  liable  in 
case  he  shall  fail  to  do  so*  For  although  he  may  not  have 
prosecuted  his  suit  to  effect,  yet  he  may  have  returned  the  goods 
or  paid  the  rent,  and  it  is  only  on  failure  of  having  done  so,  af- 
ter the  suit  is  determined,  that  this  liability  is  incurred.  There 
is  no  breach  assigned  therefore  for  which  the  security  is 
Mable. 

I  do  not  think,  however,  that  the  bond  is  void,  for  requiring 
the  plaintiff  to  prosecute  his  suit  to  effect.  That  is  the  object 
of  the  replevin,  and  it  is  a  duty,  which  the  law  imposes  upon 
him;  and  I  think  that  taking  the  law  as  it  before  stood,  together 
with  the  late  act,  the  condition  of  the  bond  may  be,  Hhat  he 
shall  prosecute  his  suit  to  effect,  or  on  failure  thereof,  shall  re- 
turn the  goods,  be'  in  the  words  of  the  act.  And  although  I 
do  not  think  the  bond  in  this  case,  so  well  drawn  as  it  might 
have  been,  and  recommend  to  the  sheriff  in  future  to  pursue  the 
words  of  the^  act  moi*e  closely  than  he  has  in  this  instance,  yet 
i  think  it  is  substantially  correct.  But  the  breach  is  not  welk 
assigned^  The  bond  requires  the  obligor  \o  prosecute  his  suit 
to  effect  and  to  return  the  property  distrained^  fee.  It  should 
have  been  or  return  tlie  property.  But  takuig  the  whole  con« 
dition  together,  it  will  admit  of  that  construction.  It  contains 
tbcQ  1^  alternative  condition,  to  prosecute  the  replevin  to  effect 
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or  to  return  tbe  goods  distrsuoed,  &cc.  and  when  a  perioil  iffi* 
dertakes  lo  perform  one  49f  tT¥o  things  the  party  who  wouI4 
take  advantage  of  the  non-performance  nmst  aver  that  he  ^^ 
periormed  neither  the  one  nor  the  othbr.  Burgeis.  vs.  Brazier^ 
\sU  Sir,  594.  Penny,  vs.  Porter ^  ZdEoit^  2.  In  this  ease  eveD 
tbo'  the  obligor  may  not  have  prosecuted  tbe  suit  to  e&ct,  bq 
may  have  performed  the  other  conditionaf  in  which  case^  th(| 
liability  of  his  secarity  would  not  attach.  The  demurrer  diere» 
fore  ought  to  have  been  sustained^  and  tbe  motion  to  veTerse(b« 
decision  beIp)jF,niust  be  granted* 

From  this  i^w  of  tlie  case,  it  is  not  necessary  to  thepresr 
ent  motion,  tliat  any  opinion  should  be  expressed  on  the  second 
ground;  but  it  may  nevertheless  be  useful^  as  it  regardis  the  fir* 
ture  practice  in^milar  cases^  The  act  autboriies  the  defendant 
in  repleviuy  as  soon  as  be  has  entered  up  his  judgment  of  not) 
pros,  to  proceed  as  in  such  cases  is  provided  by  law.  He  ma^f 
therefore  imiotcBately  issue  a  writ  de  reiomo  habendot  Cor  tbe 
goods,  0 Bacon  Ak.6(>r Tide BepUvnij  K  4.  Itifralsofimhei; 
provided,  tbAt  the  seciiriciefr  shatt  be  liable  for  the  whole  arooim| 
of  rent  due,  and  costs  of  suit,  mease  (be  goods  shall  be  eloigned 
or  shall  be  insufficient  to  satisfy  the  amount.  Immediately, 
therefore,  upon  the  return  of  dongata  by  the  iherifT,  a  right  of 
acdon  accrues  upon  the  bond;  but  a  fi  fa,  cannot  be  issaed^  uji-t 
til n  writ  of  enquiry  has  been  executed  to  a^cevtain  the  dama* 
ges;  6  Bacony  Ab.  84,  Title  Replevin^  L. 

I  have  thus  taken  up  tbe  different  parts  of  the  act,  and 
^ven  them  such  construction  as  I  think  will  in  futuie  rendef 
die  proceedings  under  it,  plain  and  intelligible;  and  although 
the  demurrer  must  be  supported  in  this  case,  yet  if  the  plaintiff 
has  a  good  cause  of  action,  he  may  have  leave  to  amend  his 
declaration  upon  payment  of  costs  so  as  to  meet  the  justice  o^ 
tbe  case. 

Bffy,  Cokockj  Johmon  fy  Hutger^  JiisticeS|  concurred. 

Qadsden^  for  motion, 

QUthmt^  cootra. 
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John  H.  Saboeant,  vs.  S.  Helmbol9« 

An  action  for  slander  connot  be  instituted  by  ftroeess  ^  txttod^, 

tnent* 

The  ptaiDtiff  in  tliiscase,  bail  issued  an  attacbinenl  for  slan? 
der.  On  the  returo  of  the  writ, .  a  motion  was  made  before 
judge  Bay,  in  Charleston,  that  it  might  he  quashed,  on  ihe  gvoun<Jl 
that  an  attachment  would  not  lie  in  such  case.  The  motion 
was  granted,  and  the  object  of  this  motion  was  to  reverse  that 
order. 

Ths  opimon  of  the  court  toas  ddivered  by  Mr*  Jmtic^ 
fiott. 

^  T]|e  ptoc^g  of  attaobment  was  not  allowed  at  CQmnv)qi; 
law.  Se^'cral  acts  of  the  legislature  of  this  state  have  authoi*- 
\ied  it,  in  certain  specified  cases,  where  the  ordinary  process  of 
lav^  cannot  be  served.  The  first  act  on  the  subject,  which  wai^ 
passed  in  the  year  1744,  j^niZic  laws  187,  ^mbrac^s  only  case^. 
^siag  upon  contract.  7  he  act  of  nS3j  public  laips  315,  ex* 
tends  it  to  torts;  bnt  it  is  only  to  torts,  trespasses  or  injuries  ^<a^- 
tually  done  to  property,  real  or  personal."  It  does  not  include 
cases  of  slander,  and  we  must  not  extend  it  by  construction,  b^ 
yond  what  the  letter  or  spirit  of  the  act  will  permit.  ^ 

The  motion  therefore,  must  be  refused. — Bay^  Ct^UoHu 
€hmtti  Jfoisuon  and  Huger^  Justices  concuired* 

Sargeantjj  for  motioOi 

fkkard,  contra. 


Thomas  Blackwood    and.  Richard   Brvnan,    ads.   Jame^ 

Leman,  Sen^r.  ' 

fn  an  action  for  refusing  to  comply  with  the  terms  of  a  sale  at  auc* 
iion^  the  jury  may  allow  as  damages,  the  difference  between 
the  sale  and  re-sale  and  interest  th&rt^on* 

The  auctioneer  may  be  considered  the  agent  of  both  parties 
and  his  entry  a  liqitidatfon  of  the  demand. 

This  was  an  action  of^ assumpsit.  The  object  of  the  suit 
was  to  recover  the  difference  between  the  sale  and  re-sale  of  pro- 
perty sold  at  auction.  The  defendants  were  the  purchasers  at 
Ibe  first  sale  and  had  refused  to  comply  with  the  terms  of  tlie 
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lale.  The  goods  were,  therefore,  sold  a  second  time  at  theb 
risk.  The  jury  found  a  verdipt  for  the  amount  claimed,  with 
interest,  and  'this  was  a  motion  for  a  new  trial,  on  the  ground, 
that  the  plaintiff  was  not  entitled  to  interest  in  a  case  of  this 
^escriptioir. 

The  opinion  of  th$  courts  toas  delivered  by  Mr,  Justice 
ffott. 

It  appears  to  be  a  much  more  difficult  matter  than  one 
would  imagine  to  lay  down  a  rule '  by  which  it  may  be  determin* 
«d  in  what  cases  a  person  is,  or  is  not  entitled  to  recover  interestr 
Jh  the  case  of  Oodard  and  Bulow,  I  N.  &  M.  45  ,  the  sub- 

ject was  pretty  fully  cpnsidered,  and  although  there  was  some 
diversity  of  opinion  among  the  judges  at  that  time,  I  believe 
the  rule  there  laid  down  has  been  acted  upon  ever  since.  The 
yendue  act,  under  which  this  action  is  brought,  2d.  Brevard, 
S35,  subjects  the  purchaser  to  the  payment  of  all  damagee 
which  the  seller  may  have  sustained  by  the  non-performance 
of  the  contract.  The  damages  which  he  must  be  supposed  to 
have  sustained^^  ought,  I  think,  to  be  at  least  the  difference  be» 
twixt  the  two  sales  and  the  interest  upon  it.  I  have  no  doubt 
therefore  but  that  the  jury  might  have  ^ven  damages  to  that 
amount,  but  whether  they  could  give  interest,  eo  nomine,  is  the 
^juestion.  It  is  therefore  more  a  question  of  form  than  sub- 
stance; and  in  such  cases  tlie  court  will  not  be  very  astute  to  en-> 
quire  whether  they  cannot  grant  a  new  trial.  But  I  do  not 
think  that  even  that  difficulty  standi  in  our  way  in  this  case. 
Tbevendue-master  was  the  agent  of  both  parties.  His  entry 
in  his  ISbalGI,  w^s  a  liquidation  of  the  demand,  anH  on  that 
ground  the  plaintiff  was  entitled  to  interest. 

The  motion,  therefore,  must  be  refused. — Colcock^  Gawtt 
and  Johnson^  Justices^  concurred* 
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Theodore  6odiu>i%e,  ads.  The  Heirs  or  Jessr  Bari?;o. 

Copies  of  grants  andplats^  certified  by  the  deputy  secretary  o^ 
state  and  deputy  surveyor-general,  are  admissible  in  evidence^ 
VfUhout  proof  of  the*  appointment  of  those  depvUies^  or  tAirf 

•  ihey  have  in  Qtlhir  instances  acted  in  those  capacxties. 

This  was  an  action  of  trespass  to  try  title.  After  the 
plaintiff  had  closed  his  case,  the  defendant  offered  in  evidence 
the  copies  of  a' grant  and  plat  older  than  those  under  which  the 
plaintiff  claimed.  The  first  was  certified  by  Samuel  Burger, 
deputy  secretary  of  staie^  in  Charleston,  the  other  by  Thomas 
Willison,  deputy  surveyor-generalj  in  Columbia.  An  objection 
was  made  to  this  evidence,  on  the  ground,  that  it  did  not  appear, 
that  these  persons  had  been  regularly  appoUitcd  to  the  offices 
which  they  respectively  assumed,  nor  that  they  had  been  in  the 
bttbit  of  performing  the  duties.  On  the  other  hand  it  was  oon« 
tended  that  the  certificates  themselves  furnished  all  the  evidence 
yrhich  was  necessary  of  that  fact.  The  presiding  judge  re* 
(used  the  evidence  and  the  plaintiff  obtained  a  verdict.  Thii 
was  a  motion  for  a  new  trial,  on  the  ground  that  the  testimonj 
ought  to  have  been  received. 

PetigrUf  att^mey^generai,  for  the  motion.  There  is  a 
dutinction  between  a  public  and  a  private  authority.  The  ap» 
pointment  of  a  public  officer  need  not  be  proved;  it  is  a  presump* 
tioB  of  law  that  a  persoYi  exercising  a  public  oiBce,  is  duly  an* 
thoriied.  Bex  vs.  Verelst^  3  Camp.Jfi.  PruRep.  332  Are 
Aese  deputies  public  officers?  They  must  be  so  considered,  for 
the  constitution  of  the  state,  (2  sec.  10  art.)  provides  for  iheir 
appointment. 

By  the  act  of  1803,  2  Faust,  4d8,  copies  of  plats  and 
frants,  certified  by  the  secretary  of  state  and  surveyor-geoerali 
are  made  evidence.  Whatever  may  be  done  by  the  principal^ 
may  be  done  by  his  deputy.     5  Com*  Dig.  Tit.  Officer^  JD.  3. 

It  may  be  objected' that  there  ought  to  be  some  other  evis 
dence  of  the  exercise  of  a  public  office,  than  the  single  act 
which  is  to  be  authenticated.  But  ill  the  case  of  Rex  vs.  JoneSi 
5B  Camp.  N%.  Pri.  Rtp.  131,  the  official  chsp-acter  of  a  public 
officer  was  held  to  be  sufliciently  proved  by  a  single  letter. 
There  could  not  be  a  stronger  or  more  unequivocal  official  act 
ihan  the  certificates  iu  qu^stien,i 
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GouBDiNE,  ada.  Barino. 

Dunkiuy  contra.  The  admissioa  of  copies  of  instnuaeUCi 
IB  evijence,  is  a  departure  from  the  ordinary  rales  of  law,  and 
Courts  will  not  gq.farther  in  admitting  them,  than  they  find  thenn 
selves  plainly  warranted.  The  rule  is  conceded  that  the  official 
character  of  a  public  officer,  whose  appointment  is  public^  will  be 
taken  notice  of.  But  the  appointment  of  these  deputies  is  the 
private  and  personal  act  of  the  secretary  of  state  and  surveyor 
general. 

We  concede  too  that  the  certificate  of  a  deputy  fs  good; 
but  he  must  be  proved  to  be  a  deputy.  This  might  be  shewn 
in  two  ways;  either  by  direct  proof  of  his  appointment  or  that 
he  had  been  in  the  habit  of  acting  in  that  character.  The  rea- 
soning IS  that  the  particular  act  of  signing  these  certificates  is 
sufficient  proof  of  the  character  of  the  deputies.  If  so,  any  man 
might  make  plats  and  grants,  and  if  signed « by  the  names  of 
..John  Doe  and  Richard  Roe,  they  must  be  received  in  evidence. 
There  would  be  no  crime,  according  to  our  law,  in  signing  a 
ictitious  name,  with  the  tide  of  deputy  secretary  or  deputy  sufw 
veyor  annexed.  The  signatures  are  not  even  proved  to  be  the 
kand  writing  of  the  persons  whose  names  they  purport  to  be. 

The  opinion  of  the  court  tmis  .delivered  by  Mr,  Jvetiee 
J¥oM. 

The  constitution  of  this  state  requires  the  secretary  of  slate 
and  the  surveyor-general  to  keep  offices,  both  in  Columbia  and 
Charleston.  They  are  authorized  to  keep  a  deputy  at  one  office, 
while  they  perform  the  duties  of  the  other  themselves;  the  con* 
gtitudon  itself  therefore  recognizes  the  deputies  as  public  officers* 
The  act  of  1803, 2d  Fauet^  498,  autliorises  the  copies  of  grants 
and  plats,  certified  by  the  secretary  of  state  and  surveyor-genr 
#ral  to  be  received  in  evidence,  where  the  originals  are  lost 
This  court  has  decided  that  copies  of  such  records,  certified  by 
4be  deputies,  come  within  the  spirit,  tho'  not  the  letter  of  the  act, 
end  have  permitted  them  to  be  given  in  evidence;  and  it  appears 
liecessary,  from  the  very  constitution  of  those  offices,  that  die 
official  acts  of  the  deputies  should  be  respected  as  of  the  same 
authority  as  those  of  their  principals;  and  I  think  it  very  well 
iettled,  that  the  acts  of  publ!  z  officers,  purporting  to  be  officia|r 
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^ugbt  to  be  re^ic^ded  as  sach,  without  any  evidence  of  their  ap- 
pointment;' 3  Campbell,  33 1  •  2nd.  Dallas^  1 3  K 

It  has,  however,  been  contended,  that  as  the  appointment  of 
deputies  is  by  their  principals,  and  held  at  their  pleasure,  it  is 
not  of  such  public  notoriety  as  to  give  their  acts  a  claim  to 
«uch  high  respect;  and  I  think  the  argument  entitled  to  no  little 
consideration.  But  when  it  is  observed  that  the  papers  them* 
selves,  purport  to  be  the  copies  of  documents  remaining  of 
record,  in  a. public  office,-  and  thereby  furnish  tlie  means  of  de- 
tection, should  any  fraud  or  imposition  exist,  and  as  each  fur- 
nishes evidence  of  the  genuineness  of  tlie  other,  no  danger  or 
inconvenience  can  result  from  admitting  them  without  further 
proof.  On  the  other  hand,  great  inconvenience  would  result 
from  requiring  evidence  aliunde  in  every  such  case,  an  incon- 
venience which  would  increase  with  tlie  lapse  of  time,  until  it 
might  become  impossible  that  any  such  could  be  produced.  It 
is  said,  that  the  evidence  which  was  offered,  went  ratlier  to  dis- 
prove that  Bur g^  was  the  deputy-secretary  of  state,  because 
the  witness  «aid,  he  had  known  him  act  for  the  surveyor-gener- 
al;  but  he  did  nol  know  that  he  had  acted  as  deputy-secretary. 
But  it  will  be  recollected,  tliat  the  two  offices  are  kept  together, 
and  the  same  person  may  act  as  deputy  in  both;  proof  of  his  be- 
ing in  possession  of  one,  furnishes  presumptive  evidence  that 
he  may  have  performed  the  duties  of  the  other.  The  certifif 
cate  of  Willison  does  not  authorize  a  contrary  inference  tbe- 
because  he  was  in  Columbia,  and  Burger  in .  Charleston.  I  am 
of  opinion,  therefore,  that  the  testimony  ought  to  have  been  rct- 
ceived  and  that  a  new  trial  should  be  granted. 

.    Johnstmy  -Ganti  and  HugiTy  Justices,  concurred*. 

PeiigrUy  for  motion, 

Dumxin^  contra. 
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J.  Pabraviceng,  vs.  Geo.  E.  Schwart* 

T%e  Prison  Bound's  Act,  only  requtrei  the  defendant  to  surren-' 
der  so  much  property^  as  shall  be  sufficient  to  satisfy  the  debi 
for  which  he  is  arrested.  Whether  the  property  be  suffieieni 
for  that  purpose^  is  a  matter,  in  the  first  instance^for  the  deter^ 
mination  of  the  judge.  The  judge  may  allow  defendants  sched^ 
ule  to  be  amend ed,  even  after  it  is  sworn  to. 

This  was  an  application  for  the  benefit  of  the  prison 
bound's  act.  Defendant  filed  a  schedule  on  the  2d  August,  1 823,^ 
with  an  oath,  that  it  contsuned  a  full  account  of  all  his  estate 
and  effects;  upon  which  the  plaintiff  was  summoned  to  shew 
cause  why  he  should  not  be  discharged.  On  the  12th  August, 
the  parties  appeared  before  judge  Bay,  and  at  the  defendant's 
request,  the  cause  was  postponed  to  Friday  1 5th,  to  give  him  an 
opportunity  to  account  for  his  having  spent  more  than  two  shil* 
ings  and  six  pence,  per  day,  while  in  prison.  On  the  I5tfa  the 
plaintiff  produced  tax  returns,  showing  that  defendant's  wife,  be- 
^  fore  marriage,  was  interested  in  a  considerable  estate,  which  the 
defendant  did  not  explain,  and  the  judge  granted  the  plaintifl 
till  Tuesday,  19th  August,  to  show  why  defendant  should  not 
be  discharged.  On  the  19th  August,  the  plaintiff  produced  the 
affidavit  of  Mr.  Monpoey,  in  the  following  terms:  "H.  Mon- 
.poey,  swears  that  he  knows  a  boy,  Hercules,  who  was  in  the 
possession  of  George  E.  Schwart,  before  he  went  to  gaol  lately ,^ 
believes  he  is  his  property,  and  that  he  acquired  him  by  his 
intermarriage  with  Ann  Wilkinson,  otherwise  called  Ann  Lloyd." 
The  defendant's  schedule  made  no  ipention  of  this  or  any  other 
negro,  or  any  property  but  wearing  apparel. 

Plaintiff  then  insisted,  that  as  he  had  shewn  cause  to  dis- 
believe the  defendant's  oath,  he  ought  not'  to  be  discharged. 
The  defendant  neither  admitted  nor  denied  Mr.  Monpoey's 
statement,  but  offered  to  assign  his  right  to  the  boy  Hercules, 
without  any  explanation  however  of  his  right,  or  accounting 
for  the  omission  of  the  negro  in  his  schedule.  The  plaintiff  in- 
sisted on  a  jury,  or  to  be  allowed  to' examine  witnesses  before 
the  judge,  to  ascertain  whether  the  oath  of  defendant  was  true; 
but  the  presiding  judge  refused  it,  because  he  said  the  defendant 
had  a  right  to  amendt  and  directed  him  to  do  so.  The  plain- 
tiff then  offered  to  interrogate  the  defendant,  and  proposed  t(^ 
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Pabkaticene,  v$.-  Schwart. 
ask  him,  where  the  boy  Hercules  was,  and  what  title  he  had  to 
him,  but  the  presiding  judge  refused  to  allow  any  question  to 
be  asked  and  ordered  the  defendant  to  be  discharged.  From, 
this  order,  the.  plaintiff  appeals  for  the  foUowing,  among  other 
reasons: 

1  St.  Because  the  presiding  judge  refused  to  allow  the  plain- 
titf  to  prove  that  the  defendant,  Schwart,  had  rendered  a  false 
and  fraudulent  schedule.  j 

2nd.  Because  the  presiding  judge  discharged  the  defend- 
ant, after  the  plaintiff  had  shown,  in  the  language  of  the  act, 
that  the  oath  which  he  had  taken  ought  not  to  be  believed. 

3d*  Because  the  presiding  judge  refused  to  let  the  plain- 
tiff interrogate  the  defendant,  m  order  to  know  where  the  negro 
Hercuks  was  to  be  found,  or  how  the  plaintiff  was  to  obtain 
possession  Qf  him. 
f  The  apwUm  of  the  courts  was  deliver td  by  Mr,  Justice 

J^oti.  , 

\^  This  was  an  application  for  the  benefit  of  the  act  common- 

ly called  the  prison  bounds s  actj  and  not  of  the  act,  for  the  re- 
lief of  insolvent  debtors;  and  although  the  objects  of  the  two 
acts,  are  in  general  distinct,  the  seventh  clause  of  the  prison 
bound's  act,  has  been  held  to  apply  equally  to  persons  applying 
for  the  benefit  of  the  other.  But  in  the  construction  of  it,  we 
must  nevertheless  have  regard  to  the  nature  of  the  application. 
The  prison  bound's  act,  requires  the  defendant  only  to  deliver 
up  property  enough  to  satisfy  the  debt  for  which  he  is  confined. 
If  therefore,  he  surrenders  enough  for  that  purpose,  the  judge 
to  whom  the  application  is  made  is  not  bound  to  prosecute  his 
enquiries  any  further.  The  object  of  the  act,  as  well  as  the  ob-* 
ject  of  both  parties  is  satisfied,  and  whether  the  property  sur- 
rendered be  sufficient  or  not,  must  always  be  referred,  in  the 
first  instance,  to  the  discretion  of  the  judge. 

In  the  case  now  under  consideration,  the  judge  reports  to 
us  that  the  property  surrendered  was  amply  sufficient,  inde- 
pendent of  the  negro  boy  Hercules.  It  is  true,  the  judge  may 
sometimes  be  deceived;  but  a  discharge  from  imprisonment  is 
not  a  discharge  of  the  debt.     If  the  property  mentioned  in  the. 
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Deliesselive,  ads.  Bunch. 
schedule,  is  not  sufficient;  any  other  property  that  the  defendant 
has  at  the  time,  or  any  that  he  may  afterwards  acquire,  will'stitf 
be  liable,  and  if  the  schedule  be  false,  he  may  be  arrested  agaia 
on  the  same  execution.     If  the  property  'surrendered,  should 
not  appear  to  be  sufficient,  and  it  be  suggested  that  the  sched- 
ule is  false,  I  tliink  the  case  ought  to  be  referred  to  a  jury.     1 
have  no  doubt,  however,  but  thsCt  the  judge  may  suffer  the  sched- 
ule to  be  amended,  and  if  it  shall  appear  that  the  pr(^)erty  was  d 
uot  kept  back  with  any  fraudulent  view,  that  the  person  may                  i 
be  discharged. 

It  appears  to  have  been  the  intention  of  the  act,  to  allow  a 
considerable  latitude  of  discretion  in  the  judge  to  whom  the  ap- 
plication is  made;  and,  I  think,  it  ought  to  be  liberally  exer- 
cised in  favor  of  liberty.  1  am  of  opinion,  therefore,  without 
going  into  an  examination  of  the  several  grounds  made  in  thot 
brief,  separately,  that  the  motion  ought  to  be  refused* 

ColcocU ,  Johnson  and  Huger^  Justices,  concurred^ 

PttigrUy  for  motion, 

JEftinr,  contra. 


Francis  G.  Deliesseijne,  sheriff  of  Charleston  distnct^  ads* 

L.  Bunch. 

In  an  action  against  the  sheriffs  for  the  mis-feazance  of  his  depu" 
ty,  the  admission  of  the  sheriff  is  sufficient  evidence  of  the 
deputation;  it  is  not  necessary  to  prove  a  mitten  deputation  •r 
special  warranto  • 

Jl  deputy  sheriffs  executing  process^  is  authorized  to  tak$ 
bail. 

Sheriff  ta^  ing  bail  bondy  without  seals  annexed  to  the  names 
of  the  sureties  J  and  vfterwards  detaining  the  person  arrested^ 
and  demanding  money  for  fees^  uxis  held  notjustijied  in  the 
detention^  by  the  informnllty  of  the  bond. 

This  was  an  action  brought  by  the  plaintiff,  against  the 
sheriff,  for  false  imprisonment,  by  his  deputy,  Singletary. 

The  evidence  adduced,  was  as  follows:  Mr.  M^Cants  swore, 
that  the  witness  and  plaintiff  were  arrested  by  John  I.  Single- 
tary, on  a  capias  ad  respondendum,  with  an  order  for  bail. 


] 
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DfiLIESSELINEy    ods,    BuNCH. 

That  they  went  before  "    esquire,  to  execute  the  bond,, 

which  was  done,  as  he  supposed,  correctly.  He  stated  that 
Singletary  put  the  bond  in  his  pocket  and  demanded  certain 
fees  of  office,  which  he  and  the  plaintiff  refused  *to  pay.  Sin- 
gletary  then  took  the  bond  out  of  his  pocket  and  said  that  it 
was  not  properly  executed,  and  that  he  would  not  discharge 
theiD,  as  there  were  no  seals  to  the  sureties  names  and  they  had 
not  justified.  He  did  not  detain  plaintiff  long  in  custody,  and 
did  not  bring  her  to  town.  On  his  cross-examination,  he  admit- 
ed  that  the  bond  was  not  completed,  when  Singletary  refused  to 
discharge  plaintiff,  and  bail  had  not  justified.  There  were  no 
seals  to  the  names  of  the  Dehays,  the  sureties.  When  witness 
came  down  with  Singletary  to  sherifi^s  office,  Singletary  imme- 
diately said  to  the  sheriff,  the  bond  is  not  properly  executed,  but 
it  is  not  my  fault;  witness  stated  that  the  only  reason  why  he 
supposed  Singletary  was  the  sheriff's  deputy,  was  that  Single- 
tary said,  when  witness  was  brought  to  the  office,  he  had  brought 
these  men  to  town,  and  produced  the  bond.  The  sheriff  said- 
**it  is  not  possible  you  have  done  so;"  "why  the  Dehays  are- 
good  men."  The  impression  on  his  mind,  was,  that  he  was  Mr. 
Deliesseline's  deputy.  Witness  said  he  hoped  the  sheriff  had 
brought  him  as  a  prisoner.  The  sheriff  immediately  discharged 
witness.  He  did  not  speak  of  Singletary  as  his  general  deputy. 
He  did  not  say  that  Singletary  was  his  officer,  but  witness  in- 
ferred it. 

Benjamin  Dehay,  another  witness,  says,  that  he  was  at 
plaintiff's  house.  Saunders,  the  justice  of  the  peace,  was  there 
to  see  the,  b6nd  executed.^  Witness  was  a  surety;  after  it  wai> 
executed,  Singletary  took  it  out  of  his  pocket;  he  does  not 
recollect  any  conversation  before  his  brother  signed,  about  hia 
bcing.wortb  the  amount  for  which  he  became  bail;  he  heard  a 
dispute  about  fees,  he  then  went  off. 

Andrew  Dehay,  another  witness,  swore  he  was  there,  signed 
the  bond,  does  not  recollect  that  it  had  any  seals  to  it;  Single- 
tary demanded  no  fees  of  Mrs.  Bunch,  the  plaintiff,  while  he 
jriraaained.  Here  the  evidence  on  the  partof  the  plaintiff  closed.' 
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Deliesselike,  (ids.  BuKClt« 

Defendant  demanded  a  non-suit  on  the  following  ground* 
That  in  this  case  it  was  not  enough  to  prove  Singletary  a  gener- 
al bailiff^  but  that  the  privity  between  him  and  defendant,  ought 
to  have  been  Mtablished  in  the  particular  transaction,  by  prov- 
ing the  original  warrant  o^  execution  directed  by  him  to  his 
bailiff;  or,  at  least,  the  plaintiff  ought  to  prove  notice  to  pro' 
duce  it,  so  as  to  let  in  secondary  evidence  of  its  contents,  Th« 
presiding  judge  refund  the  non-suit. 

Defendant  then  examined  F.  A.  Deliesseline,  who  produced 
the  bond,  which  was  admitted  by  M<Cants  to  be  the  bond  taken 
by  Singletary,  and  which  wanted  the  seals  to  the  names  of  the 
9ureties,  and  which  the  sheriff  had  given  to  M^Cants,  to  carry 
into  the  country  and  have  perfected;  which  had  been  done,  and 
returned  by  M^Cants,  in  a  letter  to  the  sheriff,  in  which  he  says 
he  is  determined  to  have  redress  for  the  injury  of  the  deputy. 

The  presiding  judge  charged  the  jury,  that  as  to  the  lia«' 
bility  of  the  sheriff  for  the  act  of  his  deputy,  the  law «is,  that  it 
must  appear  that  the  deputy  is  acting  in  the  character  of  deputy. 
In  ordinary  cases,  tlic  warrant  or  authority  ought  to  be  pro-* 
duced;  but  it  depends  on  the  view  the  jury  takes  of  the  facts 
whether  tliis  rule  was  complilsd  with.  The  admission  of  the 
sheriff  is  the  very  highest  authority,  better  than  the  warrant. 
The  liability  of  the  officer,  is  founded  in  public  policy;  it  is 
stricti  juriSf  and  the  strict  rules  of  law  ought  to  be  applied  in 
his  favor.  He  did  not  think  this  public  officer  could  take  the 
ground  tliat  the  bond  was  insufficient;  but  if  the  plaintiff  was 
detained  on  that  account,  a  verdict,  even  if  the  deputy  had  a  Bad 
motive,  might  be  found  for  the  defendant. 

Verdict  for  tlie  plaintiff. 

A  new  trial  was  moved  for,  on  the  following  grounds;  and 
likewise  for  leave  to  enter  a  non-suit. 

1st.  That  the  presiding  judge  ought  to  have  granted  the 
motion  for  a  non-suit,  the  plaintiff  not  having  proved  the  au- 
thority  from  defendant  to  his  deputy,  in  the  particular  case,  by 
producin  v  the  capias  and  the  authority  under  whicli  it  was  pre- 
tended he  acted* 


CHARLESTON,  JANUARY  TERM,  1824,      229 

Deliesseune,  ads.  Bunch.* 

9nd.  That  the  jury  found  against  evideae^  and  the  direc^ 
tidn  of  the  presiding  judge;  as  there  was  evidence  that  the  bond 
vas  not  executed  according  to  law;  that  the  deputy  asserted^ 
among  other  reasons,  for  the  impriscmment  of  plaititiff,  before- 
he  detained  her,  that  the  bond  was  not  completed^  and  the  pre- 
siding judge  charged  them,  that  if  even  the  officer  had  a  bad 
motive,  still  if  he  detained  her  because  of  the  deficiency  of  the 
bond,  it  would  be  a  good  defence  for  the  sheriff, 

3d.  That  the  stieriff  had  a  right  to  have  the  defendant 
brought  to  his  office  to  receive  bail,  and  the  deputy  had  no  right 
to  take  bail,  tttiless  by  pecial  authority,  which  was  not  proved 
to  have  been  given  in  this  case. 

4th.  That  it  was  immaterial  what  were  the  pretences  of 
'  the  deputy,  the  bond  ndt  being  duly  executed;  the  process  be- 
ing a  capias  ad  respondendum,  the  sheriff  had  a  right  to  the 
custody  of  plaintiff's  person,  and  therefore  could  not  be  charged 
with  false  imprisonment. 

5th  That  at  the  period  when  the  false  imprisonment,  if  any, 
coiqmenced,  the  deputy  had  executed  the  mandate  of  the  sher- 
iff, and  the  subsequent  conduct  of  the  deputy  was  his  private, 
and  not  official  act,  and  therefore,  the  sheriff  was  not  liable  by 
virtue  at  his  office. 

Kennedy f  for  the  motion.  The  office  of  sheriff  is  one  of 
great  responsibility,  and  he  ought  to  be  protected  by  the  court, 
unless  a  liability  has  been  clearly  incurred.  Especially  in  such 
a  case  ad  this,  where  the  act  has  been  done  by  one  pretending 
to  act  under  his  authority,  the  strictest  proof  of  the  authority, 
ahould  be  required. 

In  order  to  charge  the  sheriff  for  the  act  of  his  deputy,  it  is 
incumbent  on  the  plaintiff  to  produce  the  warrant  under  which 
the  deputy  acted.     Peake  Ev.  440;  7  T.  jR.  11 3. 

The  bond  wanted  the  seals  of  the  sureties,  and  was  there- 
fore  incomplete;  until  the  bond  was  made  perfect,  the  officer  had 
a  right  to  detain  the  party  arrested.     Jacob  haw  Die. 

The  office  of  a  deputy  in  this  country,  corresponds  with 
that  of  a  bailiff  in  England.  A  bailiff  cannot  take  bail,  with- 
out a  special  warrant.'    20  Vin.  Ab.  500,  Tit.  Trespass. 
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By  the  act  of  1809,  1  Brev.  Dig.  54,  6,  bail  to  the  sheriff 
is  special  bail;  the  taking  of  which  is  a  judicial  act,  which  the 
sheriff  must  execute  in  person;  he  cannot  delegate  this  authori- 
ty. The  deputy  was  therefore  justified  in  bringing  plaintiiF  to 
the  sheriff's  office,  in  order  to  the  giving  of  the  bond.  2  Johns* 
Rtp.  60;  2  Wash.  Rep.  126. 

The  deputy  had  arrested  the  plaintiff  and  taken  the  bond^ 
and  was  functus  officio;  the  re-caption,  was  an  act  of  his  own, 
for  which  the  sheriff  is  not  responsible.  It  is  like  the  case  of  a 
supersedeas,  where  the  deputy  is  alone  liable,  if  he  does  an  act 
contrary  to  its  tenor.  2  Roll.  552;  20  Finer,  418;  Cro.  Eliz. 
918;  Cro.  Jac.  379;  4  John.  Rep.  32. 

Huntj  contra.  Singletary  was  the  general  deputy  of  de« 
fendant,  he  had  the  writ  in  his  hands,  he  brought  the 
plaintiff  and  delivered  her  to  the  sheriff,  who  did  not  disavow 
his  act.  Here  is  an  end  then  to  the  pretence  that  Singletary 
was  not  authorized  by  defendant. 

The  defendant  may  take  either  alternative,  that  the  deputy 
had  or  had  not  the  power  to  take  the  bail.  If  he  had  the  pow- 
er and  abused  it,  the  sheriff  is  liable:  If  he  had  not,  then  it  was 
the  duty  of  the  sheriff  to  have  gone  in  person.  He  ought  to  ac- 
'  cept  bail  wherever  it  is  tendered,  and  not  to  drag  the  citizens 
over  the  country  for  the  purpose  of  attending  his  person.  He 
had  no  right  to  send  out  his  retainers  and  bring  them  bound 
into  his  office. 

It  is  a  mere  pretext  that  the  bond  was  not  formally  excculedf 
the  whole  object  of  detaining  the  plaintiff  was  to  extort  money 
from  her.  There  was  nothing  like  a  discharge  and  re^captton, 
it  was  one  continued  act.  The  deputy  acted  throughout,  under 
the  capias,  and  the  detection  Was  colore  officii. 

It  is  not  denied  that  strict  proof  is  necessary  to  shew  that 
Singletnry  acted  under  the  authority  of  the  sheriff.  But  it 
does  not  appear  that  any  better  than  tfiat  which  was  offered  (the 
admission  of  defendant)  ever  existed.  It  was  all  plaintiff  could 
produce  and  all  that  was  necessary. 

DeUesseline^  in  reply.  This  is  a  hard  action,  and  the 
proof  ought  to  be  strict.    Proof  that  Singletary  was  the  general 
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•depaty,  is   not  enough;  the  special   warrant   ought  to  have 

been  produced,  and.  in  the  absence  of  that  proof,  a  nonsuit 

ought  to  have  been  ordered.    7  T.  R.  113.     The  oulj  proof  in 

the  case  was  mere  inference  from  a  loose  admission  of  the  sheriff* 

The  sheriff  is  required  by  law  to  keep  his  office  in  C.*h«irle&- 
ton,  and  he  is  entitled  to  reasonable  time  for  enquiring  into  the 
sufficiency  of  the  bail  tendered.  He  must  of  necessity  execute 
process  by  his  deputies,  and  .to  enable  him  to  judge  of  the  suf- 
ticiency  of  the  bail,  the  person  arrested  must  be  brought  to  his 
office,  witli  the  bail. 

Tlie  opinion  of  the  court  was  delivered  by  *Xr.  Justice 
Colcock. 

The  motion  for  a  non-suit  cannot  prevail:  there  w^  suffi- 
cient evidence  to  prove  that  Singletary  was  acting  in  the  capaci- 
ty of  deputy  sheriff.  The  sheriff  did  not  say  so,  in  so  many 
words,  but  his  acts  leave  no  doubt  on  the  subject:  he  repraved 
him  for  having  done  wrong;  told  the  witness,  M^Cants,  that  he 
was  at  liberty;  gave  him  the  bail  bond  to  be  completed,  which  he 
carried  with  him  and  after  putting  the  [L.  S.]  to  the  names,  as 
he  had  been  desired  to  do,  sent  it  to  the  sheriff  in  a  letter,  who 
produced  it,  together  with  the  letter  on  the  trial. 

On  the  diird  ground — ^it  has  been  the  invariable  practice  in 
t}iis  country  to  authorize  the  deputy  sheriff's  to  take  bail;  it  is 
mdispensably  necessary  that  it  should  be  so.  To  bring  every 
man  to  Charleston,  against  whom  an  order  for  bail  might  issue, 
would  be  to  enable  a  malicious  creditor  unjustly  to  harrass  his 
debtor,  and  in  any  view,  to  subject  unfortunate  debtors  to  unne* 
cessary  expense  and  trouble.  The  defendant  cannot  succeed 
on  the  6ftb  ground;  for  the  misconduct  of  the  deputy  was  at^ 
tempted  to  be  justified  by  the  very  fact  that  his  duty  had  not 
been  completely  performed.  .  He  must  be  con^dered  as  acting. 
jn  his  official  capacity.   It  is  not  like  the  case  of  Stevens  and 

for  there  the  defendant  had  been  taken  from  the 
deputy,  bis  authority  was  superseded,  and  he,  ui  opposition  to 
the  order  of  the  judge  to  release  the  prisoner,  continued  to  de- 
%in  him  in  bis  custody.    On  the  grounds  ©f  fact,  the  m#«t 
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favorable  view  of  the  case,  was  submitted  to  the  jury,  and  they 
were  ^ven  to  understand  that  the  court  thought  nominal  dama* 
ges  would  be  sufficient;  but  the>'  chose  to  differ  from  the  coortj 
as  they  had  a  right  to  do,  and  we  cannot  disturb  the  verdict* 

Bay^  J)rotty  Johnson  b  Huger^  Justices,  concurred^ 

Kennedy  Sf  De  Lessidine^  for  the  motion<^ 

Hunt^  contra. 

Theodore  Gourditte,  p».  Daniel  Fludo. 

Action  of  debty  on  bond  given  for  land.  Defence^  title  not  in 
plaintiff  and  unsatisfied  judgments  against  Atm,  at  the  time 
of  sale.  •  ♦ 

Held  that  proof  of  a  third  person^  whose  descendants  are 
tiffing  J  having  been  many  years  ago  in  possession  of  the  land, 
long  enough  to  acquire  a  title  by  the  statute  oj  limitations^ 
ipithout  shewing  the  extent  of  such  possession  or  claim^  was  no% 
sufficient  to  establish  the  defence^ 

Defendant  having  since  his  purchase  been  in  possession  long 
enough  to  acquire  a  title  by  the  statute,  could  not  avail  himsdf 
of  such  defence. 

Unsatisfied  judgments  against  plaintiff  at  the  time  of  sale, 
did  not  constitute  such  a  defect  of  title  as  would  be  a  defence 
to  the  action. 

This  was  an  action  of  debt  on  two  bonds  of  $3200,  given- 
&r  the  Bntaw  tract  of  land. 

Defence — Ist.  Fee-simple  not  in  plaintiff  when  he  sold. 
2nd.  Outstanding  judgments. 

For  the  defendant,  it  was  proved  that  many  years  ago  one 
Margaret  M'Kelvey,  whose  descendants  are  living,  was  in  pos* 
session  of  the  land  for  ten  or  fifteen  years,  and  that  'after  her 
death,  persons  claiming  under  her  were  in  possession.  But  Che 
extent  of  their  possession  or  claim  was  not  shewn. 

A  deed  from  plaintiff  to  defendant,  for  two  hundred  and 
eight  acres,  (the  land  in  question)  dated  the  23d  of  1817^ 

was  introduced  in  reply;  and  it  was  admitted  that  defendant  had 
been  in  uninterrupted  possession  ever  since  his  purchase. 

It  appeared  that  there  were  unsatisfied  judgments  against 
4be  plaintiff  at  the  time  of  the  sale. 
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On  this  evidence,  under  the  charge  of  the  presiding  judge^ 
the  jury  found  a  verdict  for  the  plaintiff* 

A  new  trial  was  moved  for, 

1st.  Because  the  possession  of  Margaret  M^Kelvey  and 
those  claiming  under  her,  was  sufficient  to  prove  a  title  in  her 
Jieirs,  and  no  other  or  better  title  being  proved,  it  was  prima 
facie  evidence  of  a  title  in  them. 

2nd.  Because  a  grant  must  have  fisted,  to  vest  a  title  ia 
Crourdine,  and  therefore,  it  was  not  necessary  to  prove  a  grant, 
but  only  such  possession  as  would,  with  a  grant,  establish  a  title 
other  than  in  the  plaintiff. 

3rd.  Because  unsatisfied  judgments  against  the  seller  of 
land  are  such  incumbrances  as  ought,  under  the  equity  of  the 
rule,  to  operate  against  the  recovery  of  a  bond  given  for  lands 
thus  incumbered. 

The  opinton  of  the  court  was  delivered  by  Mr*  Justice 
Colcoek. 

We  have  determined  tl^at  in  an  action  to  recover  a  bond 
given  for  land,  proof  of  an  outstanding  paramount  title  is  a 
good  defence,  either  in  part  or  for  the  whole.  But  he  who  sets 
up  the  defence  must,  as  in  all  other  cases,  prove  it.  Here  an 
attempt  was  made  to  prove  a  title  by  possession,  and  if  the  evi- 
dence given  were  sufficient  for  that  purpose,  the  tenure  by 
which  we  hold  land  would  be  precarious  indeed.  An 
.adverse  possession  of  land  for  five  years  gives  a  title  to  the 
occupant  for  so  much  as  he  has  the  actual  possession  of,  or  for 
so  mi|ch  as  he  claims  by  distinctly  marked  boundaries.'  Now 
the  evidence  offered  did  not  prove  any  acts  of  ownership,  na 
cultivation  of  any  particular  part,  it  did  not  even  ^x  the  spot 
on  which  the  occupant  lived,  whether  on  the  north  or  south  side 
of  the  tract.  But  above  all,  there  was  no  evidence  of  the^eX' 
tent  of  her  claim.  Supposing  then  that  the  mere  squatting  on 
land  is  to  be  considered  as  an  evidence  of  claim,  what  did ' 
«lie  claim?  Surely  not  the  whole  tract.  The  possession  of  a 
part  is  not  a  possession  of  the  whole  without  some  evidence  of 
the  extent  of  the  claim.  It  is  unnecessary  to  expend  more  time 
in  showing  that  the  others^  claiming  under  her,  could  have  no 
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title.  ,  Even  if  she  had  a  title  however,  the  statute  of  llinita^ 
tions  would  bar  her  descendants,  for  they  have  been  out  of  pos- 
session for  thirty  odd  years.  There  was  then  no  outstanding 
title  proved. 

But  this  is  not  all;  the  defendant  has  been  in  possession  up- 
wards of  five  years  under  a  conveyance  from  tiie  plaintiff,  cul- 
tivating the  greater  part  of  the  tract,  which  is  a  good  title  against 
all  the  world. 

As  to  the  last  groimd,  this  court  cannot  determine  that 
judgments  which  appear  unsatisfied  on  the  records,  fjre  in  fact 
due*  It  is  well  known  that  the  reverse  is  often  the  case.  In 
determining  one  issue,  shall  they  try  twenty.^     But  there  is  ano- 

ft 

ther  objection  to  this:  is  the  court  to  do  that  for  the  purcfaas^er 
which  he  might  have  done  for  himself,  and  that  which  in  fact 
they  will  presume  he  did?  He  no  doubt  ascertained  all  this 
4)imself  and  made  himself  secore  by  a  warranty.  But  in  the 
case  of  M^Ra  vs.  Smith,  2  Bay  339,  the  court  decided  that 
possessory  rights  are  good  against  grants,  absolute  conveyan- 
ces, and  judgments  and  executions.  So  also  in  the  case  of 
ChoUei  vs.  Hart,  2  Bay,  156.  The  defendant  having  been  fiiro 
years  in  possession,  no  judgment  creditor  of  the  plaintiff  can 
disturb  his  right. 

Motion,  dismissed.— Bay,  J^otif  Johmon  ^  Huger;  Justt^ 
ces,  concurred. 

Sanity  Justice,  dubitante. 
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The   Union  Insuranck  Company,  ads.  John  Stonet. 
insurance  an  a  vessel  ^^at  and  from  Charleston  to  J^ktrscUlesy  and 
at  and  from  thence  to  Uavanna,**    A  separate  poiicy  on  tbt 
targoj  executed  the  same  day  ^from  the  loading  thereof  at 
Charleston"     In  the  offer  of  plaintiffs^  on  which  both  policies 
wre  effected^  everij  material  circumsta  ce  was  said  to  be  dis- 
closed. '  In  fact  the  vessel  had  been  laden  at  Havanna^  and 
had   touched  at  Charleston;  the  goods  were  not  landed  i% 
Charleston^  and  the  manifest  shewed  thai  they  were  shipped  in 
the  names  of  Spaniards.     Held  that   the  omission  Jo  disclose 
these  fads,  (Spain  and  her  colonies  being  at  war^)  was  such  0  . 
concealment  of  material  circumstances,  as  vitiated  the  policy  of 
the  vessel. 

This  i^as  a  policy  of  insurance  on  the  schooner  John  "at 
;ind  from  Charleston  to  Marseilles,  and  at  and  from  thence  to 
Havanna."  The  schooner  was  lost  on  her  voyage  from  Mar- 
seilles to  the  Havanna. 

When  the  pobcy  was  entered  into,  the  vessel  was  lying  at 
Charleston,  and  it  was  made  upon  the  offer  of  the  plaintiff,  d^ 
ted  August  12th  1818,  for  insurance  ofthe  vessel  and  her  cargo; 
in  which  the  plaintiff  stated  that  the  vessel  was  safe  at  Charles- 
ton,  and  without  intimating  that  the  voyage  had  already  com- 
menced from  another  port,  makes  this  memorandum,  "that  eve** 
circumstance  material  for  the  underwriters  to  know,  so  as  to 
form  a  just  opinion  of  the  above  risk,  was  disclosed  in  the  above 

offer.'* 

On  this  offer,  two  policies  were  signed  by  the  defendaiit«« 
The  policy  on  the  vessel  i«  in  the  form  usual  in.  cases  of  voy- 
ages to  be  commenced;  and  that  on  the  goods,  at  the  same  date 
and  upon  the  same  offer,  contains  these  words,  "beginning  tlie 
adventure  upon  the^said  lawful  goods  and  merchandize,  from  and 
Immediately  after  the  loading  thereof,  on  board  of  the  said  ves- 
sel at  Charleston  aforesaid." 

It  was  admitted  and  even  shewn  by  the  plaintiff,  under  <|t|fb 
affidavit  of  De  La  Cruz,  that  the  vessel  was  chartered  at  tfife 
Havanna,  to  sail  to  Marseilles,  to  touch  at  Charleston  for  a 
Meditterraiiean  pass,  and  that  the  goods  were  laden  at  Hayan- 
na,  and  that  the  manifest  delivered  to  the  Custom-House  "offi- 
cer, set  forth  the  names  of  certain  Spanish  merchants  as  the  < 
owners.     But  all  these  facts  were  unknown  to  the  underwriter^ 
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and  concealed  from  them,  and  were  not  discovered  until  the 
xlfkim  was  put  in. 

Thedefendants  rested  their  defence  on  the  following  grounds : 

1st.  That  the  policy  on  the  vessel  had  never  attached,  as 
the  voyage  sailed  on  was  from  Havannah  to  Marseilles,  whilst 
the  one  insured  was  from  Charleston  to  Marseilles. 

2nd.  That  there  was  misrepresentation  and  a  material  con^ 
cealment,  in  not  disclosing  the  previous  commencement  of  th« 
Voyage  and  the  loading. 

It  fully  appeared  in  the  course  of  the  trial,  that  all  the 
schooner's  papers  shewed  the  voyage  to  be  from  Havanna 
to  Marseilles,  and  that  the  vessel  neither  entered  at  nor 
cleared  from  the  port  of  Charleston.  The  manifest  shewed 
the  goods  to  be  shipped  by  Spanish  owners,  and  although  it  was 
stated  that  the  course  of  trade  required  this,  and  that  the  true 
owner  might  have  been  American,  yet  this  was  not  shewn,  and 
this  fact,  aAd  that  of  her  sailing  from  Havanna,  subjected  the 
vessel  to  detention  by  patriot  privateers.  It  was  also  proved  by 
the  defendants  that  the  premium  taken  was  on  the  neutral  risk 
from  Charleston  to  Marseilles,  and  that  had  the  ti'ue  risk  been 
■disclosed,  the  premium  would  have  been  higher.  The  witness* 
es  for  the  defendants  were  of  opinion  that  these  facts  were  not 
(o  be  inquired  into  by  the  underwriters,  who  were  to  be  gov- 
erned by  the  plaintiff's  own  statement  solely,  as  contained  in  iiia 
offer. 

The  presiding  judge  charged  the  jury  in  favoc  of  the  de-^ 
fendant's  on  both  the  grounds;  as  there  was  a  breach  of  the  war« 
r^ty  of  a  voyage  to  be  commenced  at  Charleston,  and  a  con- 
cealment of  material  facts,  which  ought  to  have  been  expressly 
disclosed  by  the  plaintiff.  The  jury  nevertheless  found  a  ver- 
dict for  the  plaintiff,  from  which  the  defendants  appealed  and 
moved  for  a  new  trial  or  non-suit  on  the  following  grounds: 

1st.  That  the  policy  never  attached  or  was  Vacated,  as  the 
voyage  described  in  the  offer  and  covered  by  tlie  policy  was  to 
commence  at  Charleston,  on  a  vessel  to  be  loaded  there;  whereas- 
from  the  proof  it  appeared  that  the  voyage  had  coomienced  at 
l}\e  Havanna,  where  the  vcl^scI  was  in  fact  loaded. 
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2ucL  That  the  policy  was  vacated  by  material  misfepre* 
lentations  and  conceahnent,  especially  in  relation  to  t)ie  mate- 
rial facts,  that  the  vessel  had  commenced  her  voyage  from  a  bel- 
iigerent  port,  that  she  had  belligerent  property  on  board,  that 
ihe  was  chartered  at  the  Havanna,  that  the  sh]ppe|^  were  Span* 
ish  merchants,  and  that  she  was  accompanied  by  docupients 
which  might  have  subjected  her  to  capture  or  detention  by 
patriot  privateers,  especially  as  there  was  no  pjBof  that  either 
'vessel  or  goods  were  American* 

3rd.  Because  the  verdict  of  the  jury  was  contrary  to  the 
charge  of  the  presiding  judge,  on  the  law  embraced  in  the  first 
ground.  The  presiding  judge  expressly  charged  that  the  policy 
was  void;  that,  the  voyage  described  on  its  face,  and  in  its))ody, 
and  which  was  therefore  warranted,  was  not  accurately  set  forth 
as  a  voyage  previously  commenced;  that  it  ought  to  have  been 
so,  agreeably  to  law  and  agreeably  to  usu^ge,  and  therefore  the 
Voyage,  in  the  course  of  which  the  vessel  was  lost,  was  diflerent 
from  the  one  described  in  the  policy,  and  that  therefore  they 
must  find  for  die  defendants* 

4th.  Because  the  verdict  of  the  jury  was  contrary  to  law 
and  evidence,  and  the  charge  of  the  presiding  judge  on  that  evi- 
dence. The  evidence  of  the  policy  on  the  ship,  and  of  thcr 
ofier,  especially  if  taken  in  connexion  with  the  policy  on  th^ 
goods,  which  the  judge  considered  inseparable,  shewed  an  entire 
omission  or  concealment  of  the  true  commencement  of  the  voy^ 
age  and  of  the  previous  loading  of  the  cargo;  yet  the  jury  found 
a  verdict  on  the  presumption,  or  the  possibility  of  this  knowl^ 
edge  having  come  to  the  underwriCers,  although  instructed  by 
the  court  that  the  general  rule  of  law  required  ojl  this  to  have- 
been  expressly  revealed  by  the  insured,  and  that  in  an  especial 
manner  he  was  bound  to  do  so,  because  of  the  express  decla^ 
ration  in  his  ofier«  <Hhat  every  material  fact  had  been  disclosed 
by  him  to  the  underwriters;"  an  averment  which  (if  there  would 
otherwise  have  been  any  propriety  in  their  enquiring  further,) 
confined  the  underwriters  to  the  information  contained  in  it,  an4 
ftilly  authorized  them  to  rely  solely  and  exclusively  on  it. 
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5th.  Because  in  other  respects  the  verdict  of  tlie  jury  wftf 
Contrary  ^  law  and  evidence* 

Toomer,  for  the  motion.  There  is  no  dispute,  about  the 
fact  that  the  cargo  of  the  John  was  put  on  board  at  Havanoa, 
and  it  is.pr^^d  that  the  offer  is  precisely  that  which  would 
have  beengiiffie,  if  the  cargo  had  been  put  on  board  at  Charles- 
ten,  anu  i\^e  question  is,  whether  this  was  not  such  a  misrepre- 
sentation or  concealment  as  vitiated  the  policy.  The  same  of- 
fer contains  pr^osals  for  insuring  the  cargo  as  well  as  the  ves- 
sel. The  policies  arc  separate,  but  were  both  executed  on  the 
same  day,  and  the  whole  ought  to  be  taken  as  one  entire  con- 
tract. The  policy  on  the  goods  expresses  tliat  the  risk  comr 
mcuced  from  tt^lpding.  evidently  shewing  the  understanding^ 
^  that  the  cargo  tSs  not  then  on  board. 

Every  circumstance  necessary  to  enable  the  underwriters 
to  form  a  just  ^timate  of  the  risk  and  premium  must  be  dis- 
«losed;  the  tiipe  of  departure,  the  termination  of  the  voyage, 
tlie  time  when  the  risk  is  to  commence,  whether  at  the  beginning 
or  middle  of  the  voyage,  &c.  Any  misrepresentation  or  con- 
cealment onSfebaterial  point  will  vitiate  the  policy*  1  JUar^ 
chatty  321,2,  454, 463,  4,  5,  7;  1  Park,  319,  331. 

The  words  "at  and  from,"  imply  the  commencement  of  a 
voyage,  and  if  the  voyage  be  commenced  and  the  fact  be  not 
stated,  it  will  vacate  tlie  policy.  1  Blacliep.  463;  1  Marshall^ 
322.  This  voyage  did  commence  at  Havanna,  and  the  fact 
was  not  disclosed. 

The  evidence  was,  that  the  ship's  having  cleared  out  front 
HaVanna  would  have  increased  the  rate  of  insurance.  Spain 
and  her  colonies  were  then  at  war,  and  her  havmg  cleared  out 
from  that  port  subjectod  her  to  detention  or  condemnation. 

From  the  manifest  entered  in  the  Custom-House  it  appears 
chat  the  goods  belonged  to  Spanish  merchants,  and  were  there- 
ibre  belligerent  property,  which  increased  the  risk.  .  With  res- 
pect to  these  circumstances,  the  misrepresentation  or  conceal-^ 
ment  was  ver^'  material. 

If  the  policy  contains  a  warranty,  it  is  wholly  immaterial 
vrhether  it  relate  to  a  material  risk  or  not,  if  it  be  untrue  it 
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Vitiates  the' policy.  1  Marshall  348;  1  T.  R.  343.  The  policy, 
accordiDg  to  our  construction,  contained  a  warranty  that  the 
voyage  whs  to  commence  at  1  harleston,  when  in  fact  it  had  com- 
menced at  Havanna.  If  a  policy  be  executed  on  the  ship  and 
cargo,  to  -commence  from  the  lading  thereof,  and  the  goods 
were  before  on  board,  the  policy  never  attaches  on  the  goods  or 
the  ship.     1  Marshall,  461;  4  East  130. 

The  ofler  for  insurance  on  the  vessel  is  *<  at  and  from 
Charleston  to  Marseilles,  and  thence  back  to  Havanna,''  and 
it  was  insisted  that  the  wdrd  backy  imports  that  the  vessel  had 
-sailed  from  riavanna.  This  conclusion  seems  to  be  groundless. 
Jn  common  parlance,  back  implies  a  return  either  to  the-place 
of  departure  or  to  some  other  place  in  the  course  of  the  out* 
ward  voyage. 

Hunt,  contra.  The  case  from  1  Blac.  Rep.  463,  is  not 
analogous  to  the  present.  The  insurance  there  was  on  perish- 
able  goods,  and  the  vessel  had  Iain  by  for  six  months  at  Genoa, 
and  the  court  proceeded  on  the  ground  that  it  was  impossible 
to  know  whether  the  injury  sustained  arose  from  causes  prior 
or  subsequent  to  the  insurance.  In  the  case  from  4  East,  the 
only  principle  decided  was,  that  where  the  occurrence  from 
which  the  risk  was  to  commence  never  happens,  the  policy  never 
attaches.  The  insurance  in  this  case  was  on  the  voyage  of  the 
vessel;  she  did  sail  on  the  voyage  and  the  policy  attached. 
That  was  the  occurrence  on  which  it  was  to  attach. 

Whatever  may  be  the  general  meaning  of  the  term  voyage 
when  it  is  applied  to  a  vessel  insured,  it  must  of  necessity  mean- 
from  the,  place  where  the  risk  is  to  commence  to  that  of  its  ter- 
mination.    Voyage  means  the  passage  of  a  vessel  from  one 
port  or  place  to  another.     1  Marshall,  180. 

*<At  and  trom"  must  be  taken  according  to  the  subject 
matter  of  the  policy.  It  is  not  necessary  to  shew  that  the  voy- 
age had  not  commenced;  it  is  sufficient  to  shew  thai  the  ship  is 
in  port  at  the  time,  il  the  risk  is  to  commence  there.  1  Caines 
76,  79;  2  Cases  in  error,  168.  There  is  nothing  in  the  policy  to 
shew  that  the  good^  were  to  be  shipped  in  Charleston.     It  wai 

proved  taat  the  goods  were  American  and  not  Spanish,  it.w« 
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necessary  to  ship  them  as  belonging  to  Spaniards,  because  Amc* 
ricans  cannot  ship  goods  at  Havanna  in  their  own  names.    They 
were  consigned  to  merchants  in  France,  and  goods  always  be- 
long to  the  consignee. 

There  could  not  have  been  any  concealment  or  misrepre- 
sentation, because  tiie  arrival  of  the  vessel  from  Havanna  was 
published  in  .the  news-papers  and  she  was  actually  registered  in 
the  insurance  office.     Concealment  must  be  of  something  not 
known  to  the  underwriters.     3  Burr^  1905.  j 

In  ejecting  insurance,  it  is  not  necessary  to  disclose  the 
liature  of  the  trade,  in  which  the  vessel  is  engaged;  at  any  rate» 
provided  the  trade  be  lawful.  Carrying  belligerent  property 
does  not  vitiate  the  policy.     Ijcx.  Mer.  Amer.  304. 

Nothing  can  be  a  warranty,  but  what  is  written  on  the. 

policy.  Leaving  her  manifest  at  the  Custom-House  and 
taking  a  Meditterranean  pass  was  an  entry  and  clearaacer 

PrioleaUj  in  reply.  The  voyage  insured  never  commencec^ 
it  was  at  and  from  Charleston,  and  according  to  the  policy  oir 
the  goods,  l>efore  the  goods  were  put  on  board.  The  terms  of 
the  of&r,  as  interpreted  by  intelligent  witnesses^  are  those  which 
would  be  used  for  a  vessel  to  be  loaded  in  Charleston,  and  t» 
judge  from  the  o3er  alone,  that  would  be  the  conclusion.  TIhs 
rate  of  insurance  is  also  calculated  on  this  state  of  facts;  to  cover 
the  war  risk,  the  premium  was  proved  to  be  greater.  None  but 
Spaniards  are  permitted  to  trade  from  Havanna,  and  if  it  had 
been  known  that  the  goods  shipped  were  Spanish,  the  rate  of 
insurance  would  have  been  double.  In  point  of  fact,  the  voy- 
age con^enrced  at  Havanna  and  was  to  terminate  at  M arseilles^ 
and  the  whole  object  of  coming  here  was  to  procure  a  Medit- 
terranean pass. 

If  the  cargo  had  been  discharged  here  and  tlie  vessel  re- 
loaded, then  the  voyage  would  have  commenced  here.  For  the 
meaning  of  the  words  "at  and  from,"  see  1  Marshall^  473,  n.  4 
East,  130;  2  Taunt,  416;  4  Taunt ,  628;  15  East,  46;  2  JVatJ 
&  Selw.  106. 

The  omission  to  disclose  the  slightest  material  circumstance^ 
wiH  vitiate  the  policy;  even  a  loose  rumor  ef  the  loss  of  a  vessel 
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Qaght  to  be  made  known.  Sailing  from  a  belligerent  port 
increases  the  risk  and  ought  to  be  disclosed.  Where  there  are 
several  policies  on  the  same  voyage,  and  there  is  a  concealment 
of  material  circumstances  relating  to  one,  the  whole  are  void. 
1  Marshall,  326;  Id.  473,  b.  1  Park,  287;  Wharton's  Dig.  319, 

Here  was  not  only  a  concealment  of  material  circumstances, 
but  a  misrepresentation:  1st.  The  fact  that  tlie  voyage  com- 
menced at  Havanna;  2d.  That  she  was  chartered  by,  and  laden 
with  the  goods  of  Spaniards;  3d.  Tl^at  her  papers  were  Span* 
ish;  4th.  That  she  w.as  loaded  before  the  pdicy.  All  these 
facts  were  material  to  enable  the  underwriters  to  form  a  just 
estimate.  Spain  and  her  colonies  were  at  war.  Admit  that  the 
goods  were  American  property,  yet  her  having  cleared  out  from 
Havanna,  subjected  her  to  capture  and  condemnation. 

If  the  cargo  had  been  discharged  here  and  reloaded,  and 
the  vessel  had  cleared  out  from  this  port,  she  would  not  have 
been  liable  to  capture.  16  East,  187.  It  was  to  this  state  of 
things  the  policy  was  to  attach. 

The  opinion  of  the  CQurt^  teas  delivered  by  Mr.  Justice 
ColcocU* 

I  shall  consider  the  second  ground  taken  in  the  Xmei,  first. 

A  full  and  fair  disclosure  of  all  the  circumstance^  relating 
to  the  intended  voyage,  which  may  in  any  degree  influence  the 
determination  of  the  underwriters  in  undertaking  the  risk  or  es- 
timating the  premium,  should  be  made  known  to  the  underwriters; 
and  a  concealment  which  is  only  the  effect  of  accident,  negli- 
gence, inadvertence  or  mistake,  will,  if  material,  be  equally  fatal 
to  the  contract  as  if  it  were  intentional  and  fraudulent.  * 

The  law  being  thus  stated,  I  will  enquire,  1  st.  Whether 
there  was  a  concealment  of  a  fact;  if  so,  2d.  Whether  it  was  a 
material  fact;  and  3d.  Whether  it  was  of  that  character  which 
underwriters  are  bound  to  kpow  or  abide  the  consequences 

resulting. 

That  there  was  a  concealment,  we  need  only  look  to  facts 
disclosed  and   the  offer.     The  ship  had  been  loaded  at  the. 
JHavanna;  she  was  lying  in  the  stream  here;  yet  this  was  not 
stated  in  the  offer,  which  professes  to  disclose  every  circum- 
stance ii^essary  for  the  underwriters  to  know..   Every  witness 
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called  OB  the  part  of  the  defendant  stattrd  that  it  was  a  material 
fact,  for  that  the  having  been  loaded  at  the  Havanna,  and  her 
cargo  being  in  appearance  at  least  Spanish  property,  would  under 
the  e.xisting  state  of  things,  subject  her  to  the  capture  and  de- 
tention of  the  patriot  privateers;  and  one  witness  expressly  said^ 
*  that  to  his  knowledge,  such  privateers  were  cruising  in  the 
Meditterranean  sea  at  the  very  time  that  this  vessel  passed;  all 
agreed  too,  that  the  premium  would  necessarily  have  beeu  in- 
creased. The  Spanish  provinces  bad  thrown  off  their  al- 
le^ance  to  the  mother  country;  war  actually  existed  between 
them.  The  Havanna  was  therefore  to  all  intents  and  pur- 
poses a  belligerent  port.  Under  these  circumstances,  a  Medi-* 
terranean  pass  would  not  have  secured  tlie  vessel  against  the 
patriot  privateers,  had  they  fallen  in  with  her. 

But  it  is  said  that  if  the  fact  were  material,  it  is  of  that 
character  which  the  underwriters  are  bound  to  know,  and  there- 
fore  need  not  have  been  disclosed.  The  slightest  examination  of 
the  subject,  will  shew  that  this  is  incorrect.  The  underwriter 
needs  not  be  told  what  lessens  the  risk  agreed  upon,  or  is  under- 
stood to  be  comprised  within  the  express  terms  of  the  policy;  he 
needs  not  be  told  what  is  the  result  of  political  speculations  or 
general  intelligence;  he  is  bound  to  know  every  cause  which  may 
occasion  natural  perils;  as  the  difficulty  of  the  voyage,  the  varia- 
tions of  the  heavens,  the  probability  of  lightning,  hurricanes, 
be.  8ic."  Isi.  Marshall^  p.  473,  all  of  which  are  of  a  general  or 
public  nature:  but  a  particular  fact,  relating  alone  to  the  vessel 
to  be  insured,  although  ctf  such  a  description  as  may  come  to 
the  knowledge  of  the  underwriters,  is  not  such  a  fact  as  they 
are  bound  to  know. 

Again,  it  is  said  they  must  have  known  it,  for  their  inspec- 
tor saw  the  vessel,  and  she  was  announced  in  the  news-papers  as 
having  arrived  from  the  Havanna  Now  neither  of  these  circum- 
stances prove  that  they  did  know  it;  for  as  to  the  mspector, 
he  expressly  said  he  did  not  communicate  it;  and  as  to  the  news 
papers,  although  her  arrival  was  announced,  it  was  not  said  she 
was  loaded.  But  suppose  the  fact  to  have  been  known  to  the 
insurers,  it  is  still  a  misrepresentation  on  tliepart  of  the  insured. 
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Whnt  is  meant  by  an  offer  declaring  that  all  material  circom- 
stances  are  disclosed?  Why,  it  atnounts  to  thisl  you  need  not 
enquire  (as  is  your  usual  custom)  into  any  matter  relating  to 
this  vessel;  you  need  not  believe  any  thing  you  hear  in  relation 
to  her,  for  we  have  told  you  the  whole  truth.  How  does  it 
comport  with  this,  for  these  very  persons  to  say,  '  bat  ypu  did 
know,  or  should  have  known  that  we  did  not  tell  the  truth.' 
Again,  suppose  the  under\vriters  could  have  been  ii|duced  to  be- 
lieve the  fact,  that  she  was  loaded  and  had  been  loaded  at  the  Ha- 
vanna,  may  they  not  rationally  have  concluded  that  the  insured 
meant  to  enter  the  vessel,  discharge  apart  of  the  cargo,  re-*ship  it 
.  and  take  a  regular  clearance;  thus  making  out  the  very  risk  insur* 
ed;  making  it  a  voyage  to  commence  here;  making  it  in  fact,  the 
case  stated  in  the  offer.  They  certainly  had  a  riglit  to  come  to 
such  a  conclusion;  for  none  other  could  have  excused  the 
conduct  of  the  ensured.  And  I  have  no  doubt  that  this  was  the 
truth  of  the  case,  that  such  was  the  intention  of  the  insured  when 
the  offer  was  made;  but  that  some  after  considerations  ia- 
duced  him  to  pursue  another  course;  perhaps  the  expenses  at* 
.  teudant  on  it,  or  some  information  which  may  have  induced  hiQi 
to  believe  that  the  Mediterranean  pass  would  be  sufficient  pro^ 
lection  to  the  vessel. 

It  is  contended  however,  that  all  this  was  mdttet  for  the 
consideration  of  the  Jury,  and  that  the  verdict  ought  not  there* 
fore  to  be  disturbed.  So  much  has  been  said  Ua  various  cases 
by  this  court  on  that  subject,  that  it  is  unnecessary  now  to  en- 
ter into  it*  It  is  sufficient  to  remark,  that  when  a  verdict  is 
clearly  against  evidence,  it  is  the  duty  of  the  court  to  interpose^ 
and  that  such  is  the  case  before  us  is  sufficieiitly  shewn.  ,  A 
new  trial  is  therefore  ordered  on  this  ground. 

On  the  first  ground  in  the  brief,  that  the  voyage  performed 
was  not  the  voyage  insured,  or  in  other  words  that  there  was  a 
breach  of  warranty,  the  court  give  no  opinion.  I  am  however 
individually,  as  well  satisfied  that  there  should  be  a  new  trial  on 
this  ground  as  on  the  ground  of  concealment.  In  1  st,  M.av'^ 
shall  348,  it  is  said,  the  breach  of  a  warranty  consists  either  in 
the  falsehood  of  an  affirmation  or  the  non-performance  of  any 
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executory  stipulation;  in  either  case,  the  contract  is  void  ab  ini« 
tio,  the  warranty  being  a  condition  precedent;  and  whether  tho 
thing  warranted  was  material  or  not,  whether  the  breach  of  it 
^  proceeded  from  fraud,  negligence,  misfortune  or  any  other  cause» 
the  consequence  is  the  same.  The  warranty  makes  the  contract 
hypothetical;  that  is,  it  shall  be  binding  if  the  warranty  be  com« 
plied  with.  With  respect  to  the  compliance  with  warranties, 
there  is  no  latitude,  there  is  no  equity.  The  only  question 
IS,  has  the  thing  warranted  taken  place  or  not.  If  not,'  the 
insurer  is  not  answerable  for  any  loss,  even  though  it  did 
not  happen  in  consequence  of  die  breach  of  warranty.^* 
The  testimony  proved  clearly  that  the  words  <<  at  and  from'' 
in  this  policy,  must  mean  the  trrmtnns  a  quo  of  the  voy- 
age; that  the  vessel  was  receiving  her  cargo  here  and  was  to 
«ail  from  this  to  Marseilles.  Every  witness  who  gave  an  opin-t 
ion  on  the  offer,  said  it  was  in  the  form  and  language  of  a  ship 
commencing  her  voyage  here.  What  is  the  language  of  the 
policy  on  the  goods?  <<  Loading  at  Charleston" — and  how  is  it 
possible  to  separate  the  policies?  they  were  entered  into  at  the 
«ame  time,  by  the  same  parties;  goods  and  vessel  both  destined 
to  the  same  point;  how  is  it  possible  that  the  fact  of  departure 
'  can  be  true  as  to  one  and  false  as  to  the  other?  how  can  it  be 
said  this  was  the  loading  port  as  to  the  goods  but  not  as  to  the 
ship?  nor  can  the  case  in  my  opinion  be  distinguished  as  to  prin- 
ciple, from  the  case  of  Robertson  Sf  Thompson^  vs.  French.  4 
East  p.  ISO,  It  is  unnecessary  at  present  to  take  any  further 
view  of  the  question. 

The  motion  is  granted. — Bay^  Nott^  Johnson  fy  Huger^ 
Justices,  concurred. 

Toomer  fy  PrioleaVy  for  motion* 

Hun/,  contra 
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The  Union  Bank,  vs.  Gbobge  k.  William  Hall. 

Sr%6  holder  of  a  promisaary  note,  accepting  a  dividend  of  an  in^ 
iolvent  drawef  9  effects  and  releasing  him  with  the  'corisent  of 
the  endorsers  J  does  not  thereby  discharge  the  endorsers. 

The  firm  having  endorsed  anoiCy  one  of  the  partners  may, 
after  dissolution^  conuent  to  the  holder*s  compounding  mthy  and 
releasing  the  drawer y  and  hts  consent  will  bind  the  other  partner 
to  be  answerable  for  the  balance  due* 

Tbb  defendants  Greorge  Hall  and  William  Hall,  trading 
fit  the  time  under  the  firm  of  George  Hall  and  company^ 
endorsed  the  note  of  one  Andrew  Moffett,  for  ^70,  and  it  wa» 
discounted  with  the  plaintiffs  (or  his  benefit.  Before  it  became 
due,  he  stopped  payment  and  executed  an  assignment  of  all  his 
efiects^for  the  benefit  of  such  of  his  creditors  as  should,  within 
three  months,  accept  their  proportion  under  the  assignment  and 
give  him  a  full  discharge.  Soon  after  and  before  the  note  fell 
due,  the  defendants  also  failed,  their  copartnership  was  dissolved 
and  they  assigned  their  property  for  the  benefit  of  their  credit* 
ors.  The  note  at  maturity  being  unpaid,  was  duly  protested 
ag^dnst  the  drawer  and  endorsers,  and  was  placed  in  suit  against 
the  defendants^  of  whom  William  Hall  was  held  to  bail. 

After  he  had  been  held  to  bail,  William  Hall  called  at  the 
bank  and  recommended  to  them  to  avail  themselves  of  Mr« 
Moflett's  assignment,  as  the  only  probable  means  of  securing 
any  part  of  the  debt,  saying  that  tlie  assets  of  George  Hall  and 
company  would  not  be  sufficient  to  pay  their  own  debts,  and 
that  if  the  suit  against  him  was  continued,  it  would  only  tend  ta 
his  embarrassment,  without  any  benefit  accruing  to  the  bank* 
No  evidence  was  offered  to  shew  that  this  application  to  the  bank 
"by  William  Hall,  was  with  the  knowledge  or  assent  of  George 
Hall,  and  the  fact  was  denied.  William  Hall  was  not  the  agent 
of  the  dissolved  copartnership  nor  authorized  to  wind  up  its 
affairs. 

The  board  of  the  bank,  on  the  13th  March,  ISID,  adopted 
the  following  resolution: 

^  The  committee  on  accounts  having  enquired  into  the  na-' 
ture  of  Mr.  Moffett's  assignment,  and  finding  that  there  were  no 
privileged  creditors,  and  that  the  debts  were  $25,995  64,  and 
the  assets  $24,9$&  49,  they  recommend  that  the  bank  should 
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accept  under  the  assignment;"  arid  in  conformity  with  this  reso-? 
lution,'the  bank,  by  their  president,  \*ithin  the  time  limited,  ac- 
cepted the  assignment  and  executed  a  discharge  to  Andrew  JVi of- 
fett,  the  drawer  of  the  note.  The  discharge  was  also  signed  by 
William  Hall  in  his  own  name* 

For  the  defendants,  it  was  insisted  that  the  acceptance  of 
the  a«ftignment  and  the  execution  of  the  discharge,  by  the  bank 
to  the  drawer,  was  at  law  a  discharge  of  the  endorsers;  that  after 
the  dissolution  of  the  copartnership  of  George  Hall,  &  Co. 
William  Hall  could  not  by  his  acts  or  recommendations  to  the 
bank,  affect  the  rights  of  George  Hall,  and  that  the  recommen- 
dation of  William  Hall  to  the  bank  did  not  alter  the  letral  effect 
of  the  discharge;  and  then  the  defendants  further  insisted,  that  it 
was  obviously  the  intention  of  William  Hal!  in  his  recommenda- 
tion to  the  bank,  to  accept  the  assignment  of  the  drawer,  to  dis- 
charge himself  from  all  liability  on  the  note. 

The  court  charged  the  jury  that  the  acceptance  by  the' 
bank  of  the  dividend  of  the  assigned  estate  of  the  drawer,  An- 
drew Mofiett,  and  their  final  discharge  to  him,  did  not,  under  the 
circumstances  of  this  case,  discharge  the  endorsers,  and  that 
they,  the  jury,  were  bound  to  find  for  the  plaintifis,  the  amount 
claimed  by  tliem.  The  defendant  moved  for  a  new  trial,  on 
the  grounds  taken  in  the  circuit  court. 

Ist.  That  the  acceptance  of  the  assignment  by  the  plain « 
tiffs  and  the  execution  of  the  discharge  to  the  drawer,  operated 
as  a  discharge  to  tlie  endorser. 

2nd.  That  the  discharge  of  the  drawer  of  a  note,  though 
with  the  consent  of  the  endorser,  discharges  also  the  endorser, 
unless  there  be  an  express  agreement  by  him  to  pay  tlie  balance. 

3d.  That  the  recommendation  of  Wilham  Hall  to  the  bank 
to  accept  the  assignment,  after  the  dissolution  of  the  copartner- 
fihip  of  George  Hall  and  company,  could  not  operate  to  the  pre* 
judice  of  his  copartner. 

4th.  That  thfcre  was  no  evidence  that  William  Hall  wa$ 
the  agent  of  the  copartnership,  and  he  was  not  in  fact  their 
agent. 
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5th.  That  no  assent,  even  by  William  Hal ,  to  remain 
liable  for  the  balance  due  on  the  note,  could  have  been  fairly 
inferred;  and  if  such  assent  could  have  been  inferred,  it  could 
not  operate  to  the  prejudice  of  George  Hall. 

Jiitn^,  for  the  motion.  The  rule  of  low  is,  that  where  the 
princip^  is  discharged,  (he  surety  is  discharged  also,  unless 
there  is  a  special-  undertaking  to  remain  answerable.  Pothiet 
4m  oblig.  (Evan^  edition)  241,  244.  In  such  case,  the  princi- 
pal is  discharged  from  his  Lability  to  refund  to  the  security 
who  pays  the  debt  or  any  part  of  it.  The  only  exception  is, 
where  it  is  not  a  matter  of  choice,  but  the  creditor  is  compelled 
to  receive  a  dividend  and  discharge  the  insolvent.  Pother  51. 
In  many  instances,  if  the  creditor  gives  the  principal  the  indul- 
gence of  one  day.  he  releases  the  surety;  and  can  it  be  sapposed 
that  he  may  discharge  him  altogether  and  still  keep  the  surety 
bound.  It  is  not  in  his  power  to  allow  the  security  to  proceed 
against  a  principal  who  is  discharged  from  liability  to  himself. 
The  case  ex  parte  H^Uson^  11  Ves.  410,  is  precisely  analagous 
to  the  present*  There  the  holders  of  a  bill  of  exchange,  by  di* 
rectioQ  of  the  assignees  of  the  drawer,  accepted  a  dividend  of 
the  insolvent  acceptor's  effects  and  executed  a  deed  of  compo- 
sition: this  was  held  to  discharge  the  drawer.  William  Hall 
intended  to  be  discharged;  he  had  given  bail  and  wished  to  be 
released  from  it.  Is  there  any.  thing  like  an  undertaking  to  be 
answerable  for  the  balance.^ 

But  the  agreement,  such  as  it  was,  was  made  by  William 
Hall  alone,  and  the  question  is  whether,  after  dissolution,  one 
partner  can  bind  the  other.  The  rule  is  that  he  cannot  do  so^ 
if  his  engagement  amounts  to  a  new  contract.  Does  not  the 
agreement  to  remain  answerable  for  the  balance  make  a  new 
contract?     If  so,  it  binds  only  William  Hall. 

.  Lance^  contra.  The  general  rule  that  the  discharge  of 
die  principal  operates  the  discharge  of  the  surety,,  will  not  be 
questioned;  but  we  contend  that  if  the  sureties  consent  to  the 
discharge,  they  remain  liable.  It  docs  not  require-  an  express 
promise  to  pay.  If  the  holder  of  a  bill  or  note  compound  widi 
the  drawer  or  acceptor,  without  the  consent  of  the  endorsers, 

F  2     • 
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he  discharges  the  endorsers.     1  Boo.  Jib.  422,  Tit.  ban^'ruptf 
Chitiy  on  bills,  (late  Amer.  Ed.)  385;  3  Br.  Ch.  Ca.  1 ;  3  Esp^ 
Ni.  Pri.  Rep.  146-     By  the  consent  of  the  endorser,  any  sort  of 
arrangement  may  be  made  with  the^drawer.  Chit,  on  billsy  370^ 
376.     In  this  case,  the  bank  acted  not  only  with  the  consenti 
but  on  the  suggestion  of  Wiiliam  Hall;  his  advice  was  pursued 
throughout.     In  the  case  relied  on,  ex  parte  IViUon,  there  wafr 
DO  such  consent.     The  assignees  of  tlie  drawer,  supposing  tbt 
acceptor  a  bankrupt,  according  to  the  English  understanding 
of  the  term,  who  would  be  discharged  by  operation  of  law^  di« 
rected  the  holder  to  receirc  a  dividend  of  his  effects.     They  au-> 
thorised  no  composition. 

Though  one  partner,  aAer  dissolution,  cannot  bind  the 
other  by  a  new  contract,  he  may  bind  him  by  his  admission  in  re- 
lation to  a  previous  contract.  2  Bajy  533;  Ckiitj^<m  bills^48; 
1  PhU.  Ev.  73.  The  liability  of  the  endorsers,  for  which  we 
contend,  is  on  the  contract  into  which  they  entered  by  their  en. 
dorsement.  The  release  which  is  claimed  for  them  is  by  opera- 
tion of  law.  The  statute  of  limitations  effects  a  release  by 
operation  of  law;  yet  there  is  no  doubt  but  that  the  acknowl- 
edgement of  one  partner,  after  dissolution,  will  take  a  demand 
out  of  the  statute.  6  Johns.  Re.  5G7;  Chit,  on  biUs,  52,  n.  1% 
Jf/,  479,  n.  t;  2  Pha.  Er,  87;  1  Cons.  Rep,  148. 

But  if  Greorge  Hall  is  released,  William  Hall,  who  consent- 
ed to  the  composition,  is  not.  Where  one  partner  executed  a 
bond  in  the  partnership  name,  it  was  held  the  several  bond  of 
him  who  signed.     2  Bos.  ^  Pul.  338. 

The  opinion  of  the  court  was  delivered  (y  Mr.  Justice 
Colcoch. 

The  doctrine  of  law  on  this  subject  is  well  settled  and  ad- 
mits ofno  doubt.  Where  the  acceptor  of  a  bill  or  the  maker 
of  a  note  becomes  insolvent  or  offers  to  compound  his  debts,  the 
holder  of  a  bill  or  note  who  accepts  such  composition  and  dis-  . 
charge's  the  the  acceptor  or  maker,  thereby  discharges  the 
posterior  parties,  unless  they  have  previously  consented  to  his 
executing  the  composition  deed.  '  1  Bacon^  422,  title  Bank* 
nipt;  Chittfi  oa  Bills,  (Amcricau  edition)  p.  383-4-5. 


«  ^ 
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What  18  the  irresistable  conclusion  from  this  langaag^i 
•«nnless  Aey  have  pneviously  consented^,  that  where  they  do 
.consent,  they  are  not  discharged:  and  this  follows  not  only  Orom 
the  language  of  the  law,  but  from  the  reason  on  which  the  law  is 
founded.  Why  is  it  that  a  discharge  of  the  maker  is  a  discharge 
of  the  endorser?  Bcfcause  the  recourse  of  the  endorser  to  the  maker  ^ 
18  thereby  destroyed,  and  no  one  can  deprive  another  of  his  rights 
H'ithout  his  consent;  but  he  may  give  themnp  if  he  please.  If  the 
endorser  finds  that  the  maker  will  never  be  able  to  pay  the  whole 
debt  and  he  is  tiiereby  jeopardized,  it  is  to  his  advantage  that 
the  debt  bef  diminished,  and  he  is  thus  led  to  consent;  and  it  is 
certtunly  not  less  absurd  to  say  that  a  man  may  not  surrender  his 
Iris  rights,  than  to  say  he  shall  be  deprived  of  them  against  wilL 
But  it  is  said  the  rule  is  not  of  universal  application;  and 
to  shew  this,  the  CKse  ex  jfarte  Wt&on,  from  11  VeneyJun.  110, 
is  relied  on.  On  an  examination  of  the  case,  T  am  satisfied -that 
so  far  from  impugning  the  general  doctrine,  the  chancellor  in 
his  decision  expressly  recognizes  it,  dissenting,  however,  from  a 
distinction  of  Lord  Thurlow's,  as  to  the  acceptor's  or  drawer's 
having  eflects;  a  distinction  which  if  well  founded  would  exclude 
the  case  before  us.  In  the  first  place,  the  parties  in  that  case 
were  all  acting  under  a  mistaken  view  of  the  situation  of  the  ac« 
ceptor;  they  all  supposed  him  a  bankrupt.  In  that  case,  the 
acceptor  in  Hamburg  failed  and,  as  was  supposed,  became  a 
bankrupt;  afterwards  tiic  drawer  became  bankrupt,  the  bills  hav- 
ing been  previously  protested.  The  holder  applied  for  a  divi- 
dend of  the  drawer's  eflects,  but  the  assignees  of  the  drawer  sud, 
*»  no,  you  must  first  apply  to  tlie  acceptor's  funds;  receive  your 
dividend  and  then  we  will  let  you  in  for  a  dividend  of  the 
drawer's  eflects."  The  holder  sent  to  Hamburg,  and  with- 
out enquiring  into  the  tacts,  received  by  his  agent  a  por- 
tion of  the  acceptor's  eflfects,  and  this  agent  signed  a  com- 
position deed.  When  the  fact  was  disclosed  and  the  holder  ap- 
plied for  his  dividend  of  tlie  drawer's  eflects,  he  was  resisted 
upon  the  general  doctrine,  the  application  of  which  he  attempt- 
ed to  retort  by  saying,  "  you  sent  me  to  receive  the  money;'* 
the  answer  to  this,  however,  was  conclusi^  as  to  the  law,  "  wc 
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did  not  consent  to    his  discharge;  we  sent  you  to  receive  tliJ 
dividend  of  a  bankrupt's  estate,  who  is  by  law  discharged;  yoii 
should  have  looked  into  the  facts;"  so  that  the  law  turned  on 
the  want  of  consent. 

It  is  further  urged  in  behalf  of  the  defendants,  that  the  facts 
of  the  case  will  warrant  the  belief  that  it  was  the  contract  of  the 
parties  that  the  defendants  should  be  released,  as  well  as  MoC-' 
fett,  and  this  it  is  said  is  apparent  from  the  language  of  William 
Hall  to  the  bank;  "if you  persist  in  your  suit,  you  will  only  i 

embarrass  me  and  receive  no  benefit  yourselves,  for  the  assets 
of  George  Hall  &t  Co.  will  not  pay  their  own  debts."  In  order 
to  give  construction  to  these  words,  let  us  look  to  the  facts. 
The  note  had  been  regularly  protested;  all  the  parties  sued, 
and  William  Hall  held  to  bail.  The  amount  of  Moffett's  debts 
were  about  $26,000,   and  <he  assets  $24,000.     The   deed  of  j 

^loffett  was  signed  by  about  thirty  creditors;  the  deficiency  con- 
templated was  about  $1,000,  which  divided  among  thirty 
creditors  would  make  the  loss  of  each  a  little  more  than  thirty 
dollars.     In   the  fii-st  place  then,  it  is  not  unreasonable  to  sup-  *    i 

pose  that  Hall  did  not  regard  so  trifling  a  balance;  but  if  his 
object  had  been  to  be  llischarged,  can  it  be  believed  that  he 
would  have  failed  to  say  so  expressly;  his  letter  then  is  only  a 
proposition.  Suppose,  however,  that  Hall  really  intended  that 
he  should  be  discharged;  does  it  follow  tliat  the  bank  agreed  to 
this  part  of  his  arrangement.  '^  Do  not  tlie  circumstances  of  the 
case  show  beyond  all  doubt,  that  they  did  not.  Wh^  was  UQt 
the  note  given  up?  Why  were  not  Hall's  bail  released  from 
th'»ir  bond?  Does  a  mati  pay  a  debt  and  leave  the  evidence  of 
the  debt  in  the  hands  of  liis  creditor?  Does  he  suffer  his  friend 
to  remain  bound,  when  he  has  discharged  his  liability?  This 
is  utterly  inconsistent  with  the  conduct  of  a  man  of  business. 
A^ain,  suppose  it  was  Hall's  intention  to  be  released,  why  should  • 
the  bank  comply  with  this  part  of  his  requisiuon?  What  was 
the  consideration  which  was  to  induce  them  to  release  him?  Not 
the  money  received  from  Moffett;  for  if  they  had  intended  to 
discharge  Hall,  they  could  have  taken  the  dividend  of  MofleU'a 
«iascu  without  the  leave  of  Hall. 
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On  the  last  ground,  it  is  only  necessary  to  point  to  th4t 
elear  distinction  laid  down  by  the  law,  between  those  acts  which 
a  co-partner  may  do  after  the  dissolution  of  the  copartnership, 
and  those  which  be  cannot  do.  After  the  dissolution  of  a  eopail>- 
nership,  one  copartner  cannot  create  any  new  liability,  but  he 
may  keep  alive  an. old  one;  one  copartner  may,  after  the  disso- 
lution of  the  copartnership,  revive  a  debt  barred  by  the  statute, 
Simpson  ^  Morrison^  adt.  Geddety  2  Batfy  533.  Here.no  new 
Hability  has  been  created,  hat  an  act  done  which  lessens  the 
liability  which  did  exist.  Where  an  act  is  done  for  the  benefit 
of  one,  his  assent  is  implied.  But  there  is  one  faict  in  the  case 
which  lo  vy  mind  is  conclusive  on  this  point.  On  tbeftilure  <^ 
George  Hall  anj^»Co.  they  assigned  their  effects^tp  Kiddle  and 
McNeill  k,  Co.  who  may  then  be  considered  as  their  agents, 
jfor  the  purpose  of  collecting  and  paying  their  debts;  and  they 
as  assignees  of  Greorge  Hall,  &  Co.  (so  expressly  stylfaig  them- 
selves) sign  the  dischai^  of  Mofiett;  what  ground  of  complaint 
then  can  George  Hall  havef 

The  motion  is  discharged. — Bay^  Ganttf  fy  Johnson  Justin 
ees,  cpncurred. 

Kingj  (or  motion. 

LancCf  contra. 


Depau,  Deas,  b  Co.  ads.  Ex*ors.  Thos.  M.  Browne. 

SiU  of  ^xckan^c,  payable  afier  sight,  and  dated  20tk.  June, 
drawn  by  Lhffs  in  Charleston,  on  W.  of  JSTew-York:  T*he 
first  btU  of  the  sety  which  had  been  sent  by  P  *st,  directed  t^ 
the  payee  in  JWtr-  Yor  ,  was  prest.nted  by  a  person  nnknowni 
with  the  name  of  the  payee  endorsed^  but  not  in  his  hand  writ* 
ing;  accepted  \st,  July,  and  at  maturity  paid:  After  the 
payment,  the  scond  of  the  set  was  presented  by  the  pa^ec^pro^ 
tested  for  non-acceptance  3lst.  of  August,  afid  fornon-pay-^^ 
ment  ISth  September,  and  notice  given  to  drawers:  In  an  ac- 
tion on  the  second  bill  against  the  drawers,  a  verdict  was 
found  for  plaintiffs  and  a  new  trial  refused. 

This  was  an  action  of  assumpsit  brought  on  a  bill  of  Ex.^ 

rhange  for  o;ie  thousand  dollars,  dated  the  twentieth  of  Juno 
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DcpAU,  Deas,  ii  Co.  ads.  Ex'ors,  Brownk. 
4816,  drawn  by  the  derendants  upon  Mr.  Willink  of  NeW 
York,  in  favor  of  the  plaintilTs  testator.  It  was  protested  for 
:non»acceptance  on  the  31st.  August  and  for  non-payment  on 
die  16th  Sept.  and  notice  of  both  was  admitted  to  have  been 
f^ven  in  doe  time. 

The  first  ground  of  defence  war.,  that  the  bill  sued  on, 
being  the  second  of  the  set  of  Exchange,  was  void,  because  the 
first  of  the  set  had  been  presented,  accepted  and  paid  by 
drawee. 

To  establish  this  part  of  the  defence,  the  defendants  pro^ 
dnced  the  first  of  tlie  set,  with  Willink's  acceptance 'thereon, 
dated  Ist.  of  July  1816,  and  the  name  of  Thomas  M.  Browne 
endorsed  tfaercon;  also  the  examination  by  coT::nnission  of  Her- 
man Vos  and  Jolm  C.  Zimmerman,  residents  of  New-York  and 
agents  of  Willink,  the  drawee.  Vos  proved  that  the  first  of  the 
aet,  which  was  annexed  to  the  commission  by  defendants,  had 
been  accepted  by  him,  as  agent  for  and  by  the  express  direction 
of  Willink;  that  he  did  not  know  die  person  who  presented  it, 
but  he  appeared  to  be  between  18  and  20  3'ears  of  age;  that 
about  two  or  three  weeks  after  the  bill  was  at  maturity,  Willink 
informed  him  (the  witness)  that  Mr.  F.  Depau  of  New- York 
had  called  to  forbid  the  payment  of  the  bill,  as  it  had  got  into 
wrong  hands.  He  further  testified  that  he  did  not  know  Mr^ 
Browne,  the  payee,  nor  did  he  know  die  person  who  presented 
(he  biU,  but  he  had  no  good  reason  to  believe  that  the  bill  was 
paid  to  one  who  had  fraudulently  obtained  possession  of  i€» 
]VIr«  jZimmerman  testified  Uiat  he  did  not  know  if  it  was  Mr. 
Browne  who  presented  the  bill  to  him;  that  he  (ftntness)  paid 
the  bill,  being  audiorizod  by  Willink  to  pay  such  bills,  drafts 
fee.  as  might  be  drawn  on  him  by  defendants;  that  the  bill  was 
indorsed  as  at  present,  (t!ic  bill  bcmg  shoviii  to  him)  but  he 
could  not  recollect  the  person  to  whom  he  paid  it;  that  aboiit 
two  or  three  weeks  after  the  maturity  of  the  bill,  a  Mr.  Brew- 
ster, calling  himseir  t}io  agent  of  of  Mr.  Browne,  enquired  of 
witness  if  the  bill  had  been  paid;  who  answered  it  had,  by 
Willink's  direction.  Bin?wster  then  said  it  had  got  into  wrong 
hands.-  Witness  never  knew  Browne,  nor  did  he  know  the  man 
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wbo  presented  the  bill  to  bitn  and  to  wboin  he  paid  the  amount; 
that  be  peither  knew  nor  believed  that  it  was  presented  by  any 
person  wbo  had  fraudulently  obtained  it;  nor  had  he  any  doubi 
but  ihat  k  was  psdd  to  a  bona  fide  holder,  until  Brewster  called 
OB  him  as  aforesaid:  the  bill  was<  paid  by  witness  a  few  days  boi^ 
fore  the  day  of  maturity,  but  how  many  he  did  not  recollect^ 
nor  what  rate  of  discount  was  allowed  for  thus  paying.  The 
defendants  also  proved  that  the  drawee,  Willink,  r^nained  in. 
good  credit  t^l  April  1819,  when  he  became  insolvent.  The 
plaintiffin  reply  called  John  G.  M^Knight,  wha  testified  that  he 
knew  Browoe  the  plaintifl^s  testator  well  and  knew  his  hand 
wrijLing;lhat  the  endorsement  on  the  bill  bore  no  resemblance 
to  Browne's  writing,  and  he  did  not  believe  it  was  his;  he  ftir* 
tber  testified  that  the  indorsement  on  the  second  biQ  wa» 
Browne's,  and  the  difference  between  the  two  indorsements  was 
in  the  B  and  r  and  size  of  the  whole  word.  Mr.  Dclieseline  al« 
fto  testified  that  he  knew  the  plaintiffs-testator's  hand  writtngp 
and  that  the  indorsement  of  the  first  bill  did  not  correspond 
with  any  writing  witness  ever  saw  of  his;  t&at  Browne,  in  1806, 
was  about  31  or  32  years  old  and  seemed  older;  that  his  char- 
acter was  excellent.  It  was  here  admitted  that  Thomas  Cor- 
inick,  the  agent  of  Browne  in  Charleston,  bougbt  this  hill  of 
defendants  and  sent  it  on  to  New-York,  to  Thomas  M •  Browne, 
by  post. 

Here  the  case  closed,  when  the  plaintiff  contended  that  be 
had  a  right  to  recover,  as  the  payment  to  the  person  who  pre- 
sented it  was  no  payment  to  plaintiff,  tliat  person  not  being  au- 
thorlxed  by  plaintiff  to  receive  it.  To  this  the  defendant  repli- 
ed that  the  possession  of  the  bill  was  itself  an  authority  to  pre* 
sei^t  it  for  acceptance  and  payment,  unless  notice  had  been  giv^ 
en  by  the  ovmer,  that  the  person  in  possession  obtinned  it  malm 
fide;  that  this  fact  a.t  least  onght  to  have  been  distinctly  proved^ 
for  it  could  not  be  inferred  simply  from  tlic  endorsement  being^ 
milike  the  plaintifi's;  that  if  drawees  in  foreign  countries  arc  not 
to  jiay  upon  the  production  of  bills  apparently  regular,  withsut 
proof  of  the  endorsements  and  legal  possession  of  the  holders, 
the  OSes  of  bills  of  Exchange  will  be  S9  ubridged  $s  seriously  tx> 
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aflbct  comraercc,  that  the  plaintiflfs  course,  at  any  rate,  wtis  to 
have  demanded  payment  of  Willink,  the  acceptor,  who  was  ir- 
revocably liable  on  his  acceptance;  and  on  his  refnial,  to  have 
^en  notice  thereof  to  defendants  immediately,  and  to  have 

protested  it;  that  this  was  not  done,  and  even  the  second  bill 
wfis  not  presented  until  the  31st.  August,  two  months  and 
eleven  days  after  the  date,  which  delay  was  unreasonable  and 
destroyed  the  plaintiff's  right  to  recover  against  thcfse  defen* 
dants;  tliat  if  any  loss  has  accrued  to  the  plaintiffs  in  this  case, 
it  arose  from  their  act  and  not  the  defendants;  and  where  the 
equity  is  equal,  a  plaintiff  can  recover  nothing  in  this  .action. 
.  The  presiding  judge  charged  in  favor  of  theplaintWs,  and 
the  jury  found  accordingly  under  his  directions,  with  damages 
and  interest.  The  defendants  therefore  moved  the  court  to  set 
aside  the  verdict,  on  the  following  grounds;  to  wit: 

Ist*  Because  the  first  of  the  set  of  the  bills  of  exchange  on 
w^ch  the  action  was  brought,  was  accepted  and  paid  by  the 
drawee  to  the  holder. 

2nd.  Because  there  was  no  evidence  of  tbe  loss  of  the  bill 
or  that  it  was  not  endbrsed  by  the  payee,  except  that  the  en* 
dorsenent  did  not  resemble  his  hand  wrhiog. 

3rd.  B^ause  there  was  no  evidence  that  the  holder,  who 
received  payment,  ac  uired  the  bill  mala  fide j  or  that  the  ac*' 
ceptor  had  any  intimation  that  the  bill  had  been  lost  or  ought 
not  to  be  paid. 

4th.  Because  if  the  payment  of  the  first  of  the  set  was  no 
discharge  to  the  drawee,  the  plaintiff  should  have  protested  tt 
and  notified  the  defendants  thereof,  before  he  could  proceed  to 
recover  tiie  amount  from  them. 

.  5tb.  Because  if  tlie  first  of  the  et  was  neither  accepted  nor 
paid  in  law,  the  defendants  are  discharged  from  liability  on 
th^  seeond(on  which  tlie  suit  is  brought)  for  want  of  its  being 
presented  in  reasonable  time. 

6th.  Because,  if  when  the  e  nity  is  e  :nal,  the  plaintiff  can- 
no(^  fi^cover,  be  assuredly  cannot  where  the  loss,  as  in  the  prei> 
sent  CC1S69  arose  from  his  own  acts. 
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Prioleauy/or  motion.  Possession  of  a  bill  of  exchange  19 
of  itself  a  sufficient  authority  to  present  for  acceptance,  &c.  I 
DaUas,  193;  1  Bos.  fy  Pul.  651;   103. 

It  is  said  the  payment  was  not  good,  because  the  endorse* 
mem  was  forged.  The  evidence  does  not  justify  that  cone  u- 
ftion;  the  facts  were  e  |Ui vocal  and  forgery  ought  not  to  \^  pre- 
sumed. 

Possession  of  a  bill  is  prima  facie  evid^ce  of  right,  and 
payment  by  the  drawer  is  good,  unless  it  appear  that  he  knew 
the  holder  came  by  it  improperly.  The  bona  fide  holder  of  a 
bill  endorsed  \M  blank,  may  maintain  an  action  in  his  own  name, 
*  though  it  may  have  been  illegally  and  fraudulently  obtained  by 
a  previous  holder;  and  if  it  be  paid,  to  a  bona  fide  holder,  on  a 
forged  endorsement,  tlie  money  cannot  be  recovered  back. 
Chit,  on  bOls,  145, 184,  192,  «.  1.  4  Mass.  T.  R.  42;  2  Doug. 
632  4;  3  Burr.  1354.  These  rules  are  established  on  com- 
mercial principles.  The  convenience  of  trade  and  exchange 
require  an  adherence  to  them.  A  contrary  rsle  would  oblige 
the  bearer  of  every  bill  of  exchange  to  prove  his  identity,  before 
he  would  be  entitled  to  recover  the  amount  of  the  bill. 

Notice  gf  non-payment  must  be  given  by  the  next  mail 
after  the  esipiration  of  the  three  days  of  grace.  2  fVheaton  377; 
1  JV*.  &  ^.  469.  Soon  after  the  payment  of  the  first  bill  of  the 
set,  the  plaintifi^s  agent  was  informed  of  the  fact:  this  was  a  re« 
fusal  to  pay  it  him  and  he  ought  to  have  given  immediate 
notice  to  the  defendants. 

Protest  must  be  made  of  a  foreign  bill;  nothing  will  sup- 
ply Its  place.     Chiityj  278. 

The  party  loses  his  remedy  if  he  neglect  presentation  in 
due  time;  and  the  rule  is  the  same  in  this  respect,  as  to  notice  of 
non-acceptance  or  non-payment;  it  must  be  done  m  reasonable 
time.  Chititfj  207;  1  MCord,  322.  There  were  seventy  one 
days  between  the  drawing  and  presentation,  and  the  mail  passes 
weekly  between  New -York  and  Charleston. 
^  If  the  bill  be  lost,  it  is  the  duty  of  the  owner  to  give  notice^ 
CkUtfi  19d.     Plaintiffs  neglected  to  do  80« 
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Dunkin,  coq^ra.  It  is.  contended  that  the  paym^Bl  Cy 
WiHink  was  good  and  therefore  that  the  defendants  are  not. 
liable,  bin  the  rule  of  law  is  that  a  forged  endorsement  does  not 
justify  the  payment.  Chttty  192;  4  T.  R.  28;  3  T.  R.  137- 
All  the  cases  quoted  ill  favor  of  the  motion  will  be  found  to 
have  been  cases  of  genuine  endorsements  in  blank. 

It  IS  objected  that  due  diligence  was  not  used.  This  must 
depend  on  all  the  circumstniices,  and  it  was  for  the  jury  to  de- 
termine whether  there  were  any  laches  or  no.  Chiity,  210,211; 
2  Hy.  Blackstone  569;  2  Coivp.  463;  3  Johns,  ca.  262.  But  if 
it  was  a  matter  for.  the  court,  the  circu*nstances  prove  that  every 
thing  in  the  power  of  the  plaintiffs  was  done. 

Grim  e,  against  the  motion.  The  payment  of  the  first 
bilT  of  tlie  set  by  Willink  was  made  without  authority,  for  there 
is  no  pretence  that  the  endorsement  was  in  the  hand  writing  of 
BrO'vne.  He  was  therefore  bound  to  honor  the  second,  precisely 
in  the  same  manner  as  if  the  6rst  had  never  existed  or  bad  never 
been  presented. 

An  acceptance  is  an  admission  only  of  the  hand  writing  oa 
the  drawer,  but  not  that  the  endorsement  is  genuine,  for  the  ac- 
ceptor may  shew  in  an  action  at  the  suit  of  the  endorsee,  that 
the  endorsement  wias  forged,  it  is  incumbent  on  tne  ^zmtifff 
endorsee,  in  an  action  against  the  acceptor,  to  prove  the  endorse^ 
inent.  Smith  vs.  Chester j  1  T.  R.  654;  1  Mtore^s  index,  150/ 
6  JIass.  t.  Rep,  38. 

With  respect  to  notice,  the  first  of  the  set  was  accegted 
and  paid  without  the  knowledjy:e  of  the  plaintiff;  and  it  could 
not  be  expected  that  he  should  be-  able  to  give  notice.  It  was* 
the  duty  of  Willink  who  was,  pro  hac  vice,  the  agent  of  the  de 
fendauts,  to  have  given  them  the  notice,  when  they  might  them-^ 
selves  have  detected  the  fraud.  If  they  did  not,  it  was  their 
own  fault. 

There  is  no  certain  rule  as  to  what  shall  be  reasonable  dili- 
gence jn  the  presentation  of  a  bill   payable  at  or  after  sight. 
,  The  object  of  procuring  tlie  bill,  the  use  intended  to  be  madci^ 
rf  it,  the  distance  &c.  mu^t  be  taken  into  the  account. 
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Prioieau^  m  riplv.  The  endorser  of  a  note  and  tac  draw* 
pT  of  a  bill  of  exchange,  stand  in  the  relation  of  securities, 
and  courts  of  law,  as  well  as  of  equity,  will  readily  lay  liold  pf 
any  circumstance  to  relieve  them  from  their  liability.  Willnijt 
bad  accepted  the  first  of  the  set,  this  he  might  do -without  aa 
endorsement,  and  it  does  not  appear  that  it  was  then,  endorsed. 
The  payee mi^ lit  have  prot'.'sted  it  for  non-payment,  or  lie  mit.  hi 
have  brought  his  action  on  the  acceptance  and  called  on  Wil- 
link  to  produce  tlie  bill,  or  he  might  have  maintained  trover  Hot 
it.     Phil.  Ev.  336,  8, 9;  346, 7.  ^  ,        :     . 

The  opinion  oj  the   court  was  delivered  by  Mr.  Jusiic^ 
CoIBdc  • 

i  shall  first  take  notice  of  those  grounds  in  the  brieit.y^'lu^b 
relate  to  the  facts,  which  are  the  second  and  third.  The  evU 
dence  was  by  two  persons  who  knew  the  hand  writing  of 
Browne,  tbat  the  endorsement  on  the  first  set  was  not  in  liia 
hand  writing;  and  it  w  s  also  in  evidence  that  the  bill  bad  beea 
sent  on  by  the  mail,  and  that  Browne  had  left  New-York  before 
the  bill  was  paid.  This  evidence  was  submitted  to  the  jury,  aa 
proof  that  the  bill  did  get  into  wrong  hands,  and  their  ver-t 
diet  shews  that  they  were  Satisfied  of  it.  Indeed  there  can  be  no 
doubt  o»  ihe  subject.  TThe  case  will  be  considered  then  as  a 
case  in  which  the  bill  was  not  endorsed  by  the  payee. 

The  law  is  clear,  thai  to  make  the  paymfent  of  abiH  of  ex^ 
change  va  id,  it  is  necessary  that  it  should  be  endorsed  I:y  the 
payee  or  by  some  person  legally  authorized  to  make  the  endorser 
ment  for  him.  When  a  bill  is  so  endorsed,  it  m?iy  be  paid  to  th#. 
holder:  kitty  on  Bills^  144,  145,  176,  and  this.was  the  caieui 
all  the  authorities  relied  on  by  the  defendant's  counsel.  They^ 
ore  all  cases  of  endorsement  by  the  payee  or  one  empowered  by. 
Iiim,  as  in  the  Qase  of  a  blank  endorsement,  with  ^.uthnrity  to  fill 
up.  But  if  paid  without  endorsement  or  on  ajc^rged  endorsee 
ment,  the  payment  is  not  valid.  "  When  a  bill  is  assignaUe 
only  by  endorsement,  as  no  interest  in  it  can  be  conveyed  other- 
wise than  by  that  act,  any  person  getting  possession  of  it  by  a 
forged  endorsement,  will  not  acquire  any  interest  In  it,  althc^gfc 
he  was  net  awar«  ef  inn  iorgtryj  and  «©»««  j^uently  the  original 
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bolder  in  such  case  may,  when  he  has  ragained  possession  of  the 
bill,  recover  against  the  acceptor  and  drawer,  although  the  ac- 
ceptor may  have  paid  the  bill;  and  if  the  person  attempting  to 
derive  an  interest  under  such  endorsement,  sue  the  acceptor,  he 
will  be  admitted  to  prove  that  the  endorsement  was"not  made  by 
the  person  entitled  to  make  it.'*  Chitiy  on  BUh^  p.  192-3; 
Mead  fy  Toungy  4  Term  Reports^  28,  and  the  case  of  (heap 
and  another,  vs.  Harley  fy  Drummond,  died  3  Term  Rports^ 
127;  which  is  in  all  the  facts  the  very  case  before  us.  The  de- 
fendant who  had  a  house  in  America  as  well  as  m  London,  drew 
two  bills  of  exchange  there,  the  first  and  second  of  the  same 
tenor  qjnd  date,  on  a  third  house  here,  payable  to  the  plaintifisJ 
One  of  them  being  lost  came  into  the  hands  of  a  third  person, 
who  forged  an  endorsement  of  the  payees  and  received  the 
amount  of  it  from  the  defendants  here;  and  afterwards  the  real 
payees  brought  their  action  upon  the  other  bill  and  recovered. 
See  also  tlie  case  of  Archer,  vs.  the  Gov^rs.  li,  i  o.  of  the  Bank 
o*  England,  Doug.  337. 

Nor  can  the  position  contended  for  by  the  defendant's  coun*' 
sel,  "that  an  acceptance  binds  the  acceptor,  even  where  the  en- 
dorsement  is  fraudulent,"  be  maintained:  if  one   accept  a  bill 
which  appears  to  have  been  endorsed  by  the  pty^,  and  after- 
wards discover  that  the  hand-writing  of  the  payee  -tfes  been 
forged,  he  is  not  bound;  the  acceptance  only  acknowledges  the 
band-writing  of  the  drawer.     It  is  laid  down  in  Chitty,  p.  500, 
that  in  an  action  against  .the  acceptor,  the  first  endorsement  of 
thejbill  must  be  proved,  although  it  was  payable  to  drawer's, 
own  order  and  endorsed  by  him,  because  the  acceptance  only 
admits  the  hand-writing  of  the  party  as  drawer  and  not  endor- 
ser; and  it  has  even  been  holden  that  rhe  circumstance  of  the 
defendant's  having  accepted  the  bill  after  it  was  endorsed,  doe« 
,  not  dispense  with  proof  of  such  endorsement,  and  proof  that 
the  bill  was  endorsed  by  a  person  of  the  same  name,  as  in  tlie 
case  of  Mead  fy  Youngs  3  Term  Reports,  28,  before  referred  to^ 
was  not  sufficient. 

But  defendants  contend  that  even  if  the  payment  of  flic 
first  of  the  set  by  Willink,  was  not  a  valid  payment,  yet  that 
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there  was  sacb  laches  in  the  presentment  of  the  second,  as  will 
discharge  the  defendants.  There  seems  to  be  a  difference  of 
opinion,  not  only  in  our  States  but  in  England,  whether  the 
question  of  diligence  is  for  the  determination  of  die  court  or 
the  jury.  With  deference  to  the  opinion  of  those  from  whom 
1  differ,  I  think  it  must  always  be  for  the  jury,  for  it  depends  on 
that  determination  of  facts  which  is  exclusively  for  the  jury. 
No  general  rule  can  be  laid  down.  The  cases  of  bills  payable 
after  sight,  vary  from  a  few  days  to  a  year,  depending  on  an 
infinite  variety  of  circun^stances.  In  Chiity^  pf^g^  ^08,  it  is 
laid  down,  in  the  case  of  a  foreign  bill  payable  aAer  sight,  that 
it  is  no  laches  to  put  it  into  circulation  before  acceptance,  and  to 
keep  it  in  circulation  without  acceptance  as  long*  as  the  con- 
venience of  the  successive  holders  requires,  and  it  has  even  "been 
decided  that  if  a  bill  drawn  at  three  days  sight  were  kept  out 
ifi  that  way  for  a  year,  this  would  be  no  laches,  MiUman  vs. 
jyEgniuo^  2d.  H.  Blackstoney  5G5;  in  which  case,  C  J^  Eyre 
•ays  no  filled  rule  can  be  laid  domn,  it  would  clog  these  nego- 
4ation|;  it  must  depen^  upon  the  particular  circumstances  of 
ihe  case  and  must  be  left  to  the  jury'  to  determine.  Justice 
'jBuUer;  <<there  b  no  rule  but  due  dilligence,  without  regard  to 
the  character  of  the  bill,  if  put  into  circulation  it  is  enough," 
he  adds  '^if  the  holder  were  to  lo<!k  it  up  for  any  length  of  time^ 
I  should  say  it  was  laches,  but  further  than  this  no  rule  can  be 
laid  down.'^  Here  the  circumstances  of  the  c«isc  will  justify 
the  delay.  BroMne  was  on  his  way  home;  as  soon  as  he  arrived 
here  and  heard  the  fate  of  bis  bill,  he  procured  the  second  of 
the  set  (and  it  was  said  and  not  denied,  set  off  in  person)  and 
presented  it  as  soon  as  be  arrived  in  New-York;  when  refused  to 
l>e  accepted  or  paid,  he  protested  it  and  gave  due  notice.  But 
why  is  a  bill  to  be  presented  in  a  reasonable  timc.'^  To  prevent 
injury  to  the  drawer.  Now  had  the  second  of  the  set  in  this 
case  been  presented  on  the  very  day  after  the  payment,  would 
the  defendants  have  been  placed  in  a  better  situation.^  the  mis** 
fortune  had  occurred,  and  that  from  the  negligence  of  the  drawee 
or  his  clerks,  it  was  irreparable  and  tbe  defendants  must  b^  tbr\ 
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'  Willi KCK,  rs,  Davis. 
The  motion  is  dismissed. — Bay,  JSTottj  Johnson  fy  Huger, 
lustkes  concurred. 

jPr io^au,  for  motion. 
Onmke  fy  Dunktn^  contra. 

There  is  no  doulit.  I  euppo5f».  tliul  if  a  1*U1  or  nol**,  payal)le  to  order,  b» 
tronsfRrrod,  bona  fide,  hy  \\\f^  payee,  \vit!iojit  ondoreement,  thou*',h  tli»»  holder 
does  not  acquire  sucli  a  property  in  it  nx  will  enntile  him  to  sustain  a  suit  in  Itii 
own  name,  yet  lie  hns  such  un  anlii  rity  to  receive,  that  the  acceptor  or  drawer 
inakine  payment  to  him  will  l>c  d(,s(  ha  ."d.  \ 

The  potKitton  wliich  seems  to  hav.*  been  intended  toba  principally  relied  on 
Ml  tiiHtthe'posttesslon  of  a  hill  not  endorsed,  is  Mich  evidence,  prtnta/actf,  of  aa« 
Ihority  from  the  |)ayee,  astothrow  u,>on  him  the  proof  that  it  was  lost,  or  (hat  th* 
holder  acquired  it  maM^/e:  and  this  soema  to  be  supported  by  several  of  the  au* 
thorities  cited. 

The  holder's  bein«:  in  possession  with  a  forged  endorsement  on  the  bilT, 
irould  certainly  be  a  strong;  circumstance  to  shew  that  it  was  unfairly  arquiredi 
and  the  farther  ground  appears  to  have  been  taken,  that  proof  of  its  not  being  tJio 
hand  writing  of  the  payee,  was  not  sufficient  to  si)eAv  the  endonement  foiy* 
OTlj  a»  soiae  one  else  might  have  made  It  by  his  direction. 


Fbederick  Willinck,  v8.  Rebecca  Davis. 

Defendant  %n  Havanna^  engaged  a  passage  to  Charleston^  fof- 
herself  and  slave^  in  plaintiff^s  vessel,  Ihr  promise  at  aOf* 
vannaj^  to  indemnify  plaintiff  against  the  damages  he  mighs  9U»^ 
tain  by  bringing  ike  slave  into  Charleston^  ih  violation  of  th4 
laws  of  the  United  States^  would  have  been  void;  her  promtse^ 
after  the  seizure  of  the  vessel  and  slave  in  Charleston^  vhu  uur- 
dum  pactum. 

This  was  au  action  for  money  laid  out  and  expended  for  the 
defendant.  It  appeared  that  the  defendant  resided  in  HavannO) 
and  applied  to  the  plaintiff^  the  owner  of  a  vessel,  for  a  passage 
to  Charleston.  She  was  in  bad  health  and  required  the  atten- 
dance  of  her  negro  servant.  Some  apprehension  was  entertain<» 
ed,  by  both  plaintiiTand  defrndant,  that  the  serva  <t  could  not 
legally  be  brouprht  within  the  United  States,  though  neither  api- 
pearcd  to  be  certain  on  the  subject;  and  after  some  negotiatioi^ 
the  plaintjfl'afrreod  tobrintrhcr  and  her  servant,  neither  of  them 
interfding  to  inffinG:e  the  laws  of  the  Union.  On  their  arrival. 
in  Charleston,  t!ie  vessel  tmd  negro  were  both  seised  ynder  Uie, 
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WiLLiNCK,  M.  Davis. 
tiot  of  congress,  and  both  the  plaiutiif  and  defendant  \vere  by  the 
DistA-ici  Attorney,  held  liable  for  the  penalty.  They  joined  in 
a  petition  to  the  govermne^ t,  setting  forth  4he  facts  and  pr^yingp 
a  re-dclivery  of  the  property  and  remission  of  the  penalty*  Thef 
•government  ordered  tlie  property  to  be  released  on  the  payment 
of  the  costs;  and  these  costs  and  other  expenses  incurred  came  tO' 
about  $365  1 9  cents,  which  were  paid  by  the  plaintifl.  It  was  not 
proved  that  the  defendant  had  proniised^to  pay  these  expenses  be« 
lore  siie  left  Havanna;  but*  after  the  vessel  was  seized  in  Charles- 
ton;  and  even  this  did  not  appear  to  bave  been  said  to  the  plain* 
tiif.     It  was  proved  that  she  had  joined  in  the  petition. 

The  plaintiif  contended  that  he  was  entitled  to  recover  the 
wh  >le  amount  from  her.  The  (  ourt  directed  the  jury  that  her 
promise  was  nudum  pactum,  and  that  the  plaintiff  was  not  en« 
titled  to  recover^  and  on  this  charge  the  jury  found  for  the  defen* 
dant.    The  plaintiff  now  moved  for  a  new  trial,  on  the  grounds; 

1st*  That  the  principle,  that  a  promise  to  indemnify  against 
thQ  violation  of  a  law  is  void,  did  not  apply  to  this  case.  There 
tras  no  intention  to  violate  any  law,  and  no  law  was  in  fact 
viohoed. 

Sd;  That  the  promise  of  the  defendant  to  pay  all  the  e\* 
penses  was  fully  proved,  was  good  in  law,  as  given  on  a  good- 
consideration  and  was  obligatory  on  the  defendants. 

3d.  Because  there  was  evidence  before  the  court  that  ser- 
vices had  been  rendered  to  the  defendant  and  money  expended 
on  lier  account  by  the  plaintiff,  for  which  he  was  by  law  entitled 
to  be  reimbursed. 

Tht  opinion  of  the  court  was  dcliverjid  by  J^r.  Justice 
Richardson. 

ff 

The  evidence  of  the  promise  to  reimburse  the  plaintiff  the 
damages  he  might  sustain  came  from  Mr.  John  Wliiie,  who 
St  ited  that  after  the  vessel  had  been  seised  in  Charleston,  the 
defe^ant  said  she  would  pay  all  damages;  But  even  this  did 
not  appear  to  have  been  said  to  the  plaintiff,  and  Mr.  White 
iurther  stated  that  he  understood  that  at  Havanua  tliey  had  no 
doubt  that  the  jiegro  might  be  brought  to  Charleston.  Whe« 
.ther  then  the  defendant   bad   eyer    ma4$    any    pryiBise  ttoe 
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Steam  Boat  Company,  ads*  Bason. 
Itnswer  for  the  damages  at  aiiy  time  was  questionable.  If  made  at'- 
Havanna,  for  bringing  a  slave  into  the  United  States,  but  wluch 
did  n6t  appear,  it  would  have  been  a  promise  to  iDdemnify  the 
plaintiff  for  violating  the  laws  of  the  United  States,  which  would 
have  been  void  as  against  sound  policy;  if  made  at  Charleston 
after  the  seizure  of  the  vessel^  of  which  there  was  but  little  evi- 
dence, it  was  a  gratuitous  undertaking  without  any  considers* 
tion.  The  defendant  toolc  a  passage  for  herself  and  slave  from 
Havanna,  upon  the  usual  terms.  Both  vessel  and  cargo  became 
Kable  to  seizure  and  were  seized,  each  party  ran  a  separate  and 
distinct  risk,  the  defendant  that  of  the  loss  of  her  slave,  &cc« 
and  the  plaintiff  that  of  the  loss  of  Jiis  vessel  &c.  and  a  promise 
by  either  to  indemnify  the  other  was  without  consideration  and 
therefore  void 

The  motion  is  unanimously  dismissedli^-JVb<f|  Gantf  JokniF 
Mon  6f  HugeTy  Justices,  concurred. 

Kingi  for  motion. 

Crafts  fy  Eckhardf  contra.  ^ 


The  ChalRLESTon  akd  Columbia  Steam  Boat  CoMPAii¥,td^ 

William  P.  Bason.  , 

The  Steam  Boat  of  defendants^  going  through  an  inLmd  passage 
to  Charleston  J  grounded  from  the  reflux  of  the  tide,  in  conse-^ 
quence  of  which  she  fell  over^  the  bilge  water  rose  into  the  cabin 
and  injured  a  box  of  books  belonging  to  plaintiff:  Held  that 
defendants  were  liable  fur  the  loss  so  occasioned. 

This  was  a  process  to  recover  $53  87,  the  amount  of  ac- 
tual injury  to  a  box  of  books  shipped  in  the  Steam  Boat  from 
Colnmbia  to  Charleston.  The  bill  of  lading  contained  the  usual 
clause,  the  goods  to  be  del>vercd  in  like  condition  as  shipped, 
<*the  dangers  of  the  navigation  excepted.'' 

It  was  proved  that  the  box  was  placed  in  the  cabin  of  the 
boat;  she  was  compelled  to  come  to  an  anchor,  to  wait  the  flood 
tide;  pains  were  taken  that  she  sliould  take  the  ground  evenly  at 
low  water,  and  while  she  was  yet  afloat,  she  was  pumped,  but 
wWq  fbe  iprounded,  she  fell  over  on  her  beam  ends  inclining; 
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j^eaily  toviiards  the  stem  of  the  boat  on  the  side  on  which  this 
box  lay,  and  the  bilge  water  rose  on  this  box  and  did  the  injury 
complained  of.  The  defendants  insisted  that  this  action  came 
within  the  exception  of  the  bill  of  lading  and  that  they  were 
not  answerable  for  the  ioss.  But  the  court  decreed  for  the 
jplaintiff,  and  the  defendants  moved  for  a  new  trial  on  the  ground; 

That  as  the  damage  complained*  of  arose  from  unavoidable 

"accident  and  came  clearly  within  the  exct-ption    in  the  bill  of 

''  Jading,  "  dangers  of  the  navigation,"  the  defendants  were   not 

liable,  and  the  decree  should  have  been  generally  for  the  de^ 
iendants. 

Kingj  for  the  motion.  We  adml^the  rule  of  common  law, 
that  the  carrier  is  liable  for  every  thing  but  unavoidable  acci- 
>dents.  Unavoidable  accident  or  the  act  of  God,  seems  to  mean 
the  same  thing  as  '*  perils  of  the  sea,"  or  when  applied  to  our 
Inland  navigation,  ^^  perils  of  the  river,"  and  this  is  the  expits- 
sibn  of  the  exception  in  the  bill  of  lading.  The  general  rule  of 
insurance  is  that  the  underwriter  shaU  ^e  liable. for  all  losses 
occasioned  by  perils  of  t/w  sea;  and  I  conclude  that  if  the  iiisur- 
ier  would  be  liable,  the  carrier  wil  not.  The  boat  stranded  on 
her  pfissage  to  Charleston,  from  the  reflux  of  the  tide;  this  whb 
what  no  human  care  could  controul  or  prevent;  and  iurms  itie 
precise  case  in  which  the  hability  of  insurers  would  be  incurred. 
3  Camp,  JSTL  Fri.  Rep,  429;  4  amp.  283;  4  Mauh  at^d 
£elujyn,  77;  Stevnis  on  avrage^  229. 

In  the  cases  of  Eveleigh  and  Sijhestfr,  and  Cleans  and  Tay^ 

Jor^  decided  in  this  court,   it  was  held  that  a  hidden  snag  was 

4>ne  of  the  perils  of  the  river,  and  the  boat's  ruwiiog  on  i|  an 

I .  ^  unavoidable  accident;  but  not  more  unavoidable  certainly,  than 

ihe  falling  of  the  tide  and  the  boat's  grounding,  in  consequence* 
The  carrier  is  liable  for  any  degree  of  negligence,  for  bad  )»toiis^ 
<age.  But  the  gre  itest  care  was  used  in  this  caae;  the  books 
were  placed  in  the  cabin,  the  safest  part  of  the  boat. 

liice^  contra.     There  is  a  distinction  between  the  diiBcal- 

ties  and  the  dangers  of  navigation.     The  perils  of  the  sea  are  ^ 

those  which  can  neither  be  foreseen  nur  guarded  against,  an4  ^ 

&r  the  oonsoi^ueuces  of  thvise,  the  carrier  is  uot  iiuUie^  h#  ^  ^% 

H  2i 
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sidered  an  insurer  against  the  difficulties  of  the  navigation  and 
risks  \%  bich  are  foreseen.  This  very  difficulty  was  foreseen  and 
entered  into  the  undertaking  of  the  carrier*  The  operation  of 
natural  causes  is  not  always  considered  the  act  of  God.  If  a 
ship  be  driven  by  winds  against  a  rock  not  generally  known  or 
shallows  suddenly  formed,  the  carrier  is  excused;  not  so  if  the 
rock  were  known  or  the  shallow  existed  before.  2  Com.  on^ 
Con.  229. 

It  is  said  the  carrier  shall  not  be  liable,  if  the  insurer  is.. 
But  the  insurers  liability  depends  altogether  on  his  contract;  the 
carrier  is  considered  an  insurer  agamst  all  but  a  particular  sort  o( 
risks,  and  both  may  be  liable. 

It  is  the  duty  of  the  carrier  so  to  stow  and  arrange  his  cargo 

according  to  its  quality,  as  to  preserve  it  from  the  effects  oC 

leakage.     Mbot  on  shippings  242.     This  might  have  been  done 

in  the  present  instance  and  was  neglected. 

llie  opinion  of  tkt  court  was  delivered  by  Mr.  Justicc^ 
Riek  irdson. 

11  will  le  satisfactory  to  record  the  evidence,  as  adduced 

on  the  part  of  the  defendants  by  way  of  excuse.  Captain  Wife 
kie  said  the  boat  grounded,  hove  off,  came  to  anchor,  was  pynp 
ed  and  again  grounded.  She  then  heeled  to  starboard  and  the 
bilge  water  settled  al\  and  injured  the  books  in  the  cabin. 
Upon  discovering  that  they  were  wet,  he  had  the  books  remov- 
ed from  the  cabin.  He  further  said  that  thcfe  is  no  avoiding 
grounding  in  coming  through  the  channel.  To  ground,  he 
said)  is  an  unavoidable  accident. 

Inland  navigation,  by  the  means  of  steam-boats,  has  been 
introduced  into  South-Carolina  within  the  last  seven  years;  and 
the  use  of  these  boats  has  accelerated  and  cheapened  so  much 
the  citfriage  of  our  produce  to  market,  and  has  so  actively  co- 
operated with  schemes  of  internal  improvement  generally,  that 
I  should  be  sorry  indeed  to  impose  any  check  on  the  enterprise 
of  the  steam  boat  companies.  On  the  other  hand,  their  own 
final  advantage  depends  greatly  upon  the  implicit  confidence  of 
the  public,  arising  from  the  known  safety  of  the  goods  commitr 
led  to  their  eharge. 
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But  ifihatever  may  be  the  just  estimate  of  their  chances  of 
success,  the  latv  of  Common  cfturriers  has  heexx  well  settled  and  U 
tonv&nient,  safe  and  wholesome.  The  carrier  is  bound,  not 
Only  to  take  all  due  care  of  the  thing  committed  to  his  charge, 
but  be  is  placed  by  the  common  Law  in  the  character  of  an  in* 
Mirer  in  many  respects,  and  liable  for  all  losses  except,  first,  in 
cases  where  the  injury  appears  to  have  arisen  from  some  act,  not 
done  by  the  hand  of  man,  unless  by  public  enemies  or  the 
owner  himself;  or  2nd.  in  cases  where  the  loss  could  not  be 
guarded  against  by  human  skill  and  prudence.  The  severity 
of  the  law  arises  from  the  circumstance  that  the  thing  carried  is 
entirely  within  the  power  of  the  carrier,  and  were  he  not  liable, 
prima  facie,  upon  the  bare  fact  of  a  loss  appearing,  his  employ* 
er  could  have  no  means  of  proof,  and  dishonest  collusions  might 
be  easily  entered  into  to  rob  and  share  the  spoil;  exempli  gratia, 
how  easy  would  it  be  to  rob  the  boal,  and  then  raise  the  appear- 
ance of  an  accidental  loss  by  fire:  5ih.  East^  428;  1  Term  A.  27; 
4  Term  R.  528;  2  Com.  on  Con.  292,323;  2  Raymd  918;  M^ 
hott,  242. 

In  the  case  before  us,  the  box  of  books  had  been  placed  in 
the  cabin,  and  aAer  the  accident  of  grounding,  the  bilge  water 
tMe  and  injured  the  books.  But  may  not  the  injury  have  been 
avoided  by  due  diligence  and  attention  on  the  part  of  the  car- 
riers. It  is  said,  that  according  to  the  character  and  channel 
of  the  creek  where  the  boat  grounded,  the  grounding  is  una- 
voidable, while  waiting  for  the  tide.  But  admitting  this,  it  does 
not  follow  that  the  carrier  may  not  select  with  proper  skill  the 
place  where  the  boat  is  to  come  to  anchor,  and  where  he  ought 
to  know  she  must  ground,  in  order  that  she  may  ground  upon  a 
safe  bottom.  Bjit  let  it  be  admitted  that  the  groupdipg  was  al- 
together unavoidable  and  the  carrier  no  way  UaUe  for  that  ac-- 
cident;  yet  it  does  not  follow  that  such  a  quantity  of  bilge  water 
«g  will  reach  the  cargo  stowed  in  the  cabin,  was  also  an  una-« 
voidable  accident.  The  moment  the  boat  heeled,  it  followed 
that  the  bilge  water  would  settle  towards  the  stem;  and  the  car- 
rier was  bound  to  know  this,  and  to  remove,  if  necessary,  the 
cargo  there  stowed.     The  boxof  bookSi  being  in  tbe*cabin» 
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could  have  been  as  easily  removed  before  as  after  the  injury' 
The  carrier  is  liable  for  bad  stowage  or  default  of  good  keeping- 
Cro:  James,  330;  1  Bacon,  344.  The  Injury  then  was  not  an 
unavoidable  consequence  of  the  grounding,  but  the  consequence 
of  negligence?  on  grounding  and  does  not  cojne  within  ttre  ex- 
ception in  the  bill  of  lading. 

Many  injuries  for  which  a  carrier  is  liable  niay  be  still  trac- 
ced  to  some  unavoidable  though  remote  cause.  To  illustrate- 
the  distinction,  1  v,  ill  take  the  case  of  Eveleigh  vs.  Sylvester, 
which  has  bten  relied  upon^  on  the  part  of  the  defendants. 
Tliere  the  unavoidable  accident,  under  which  the  defendant  waff 
protected  against  the  loss,  was  that  a  hidden  snag  pierced  the 
boat  and  she  sunk.  '  It  is  to  be  observed  that  in  our  river  navi- 
gation, owmg  to  the  forests  upon  their  banks  and  frequent  inun- 
d  tsioiis,  hidden  snags  frequently  occur,  and  constitute  a  danger 
pr^cutiar  to  rivers  so  situated;  and  from  the  frequent  shifting  of 
th'\^o  snacTS  and  their  recurrence  from  freshets,  they  constitute 
in  our  rivers  an  instance  of  the  actus  Dei,  which  skill  and  expe* 
rietice  cannot  j2;uard  against;  and  hence,  reasonably,  and  1  may 
add  naturally,  this  new  exception  to  the  liability  of  carriers  at 
co'nmon  law.  Looking  to  the  rationale  of  the  rule,  that  a  car- 
rier i<i  liable  for  all  accideiits,  except  by  the  act  of  God  or  the 
public  enemy,  and  regarding  the  proper  character  of  our  rivers^ 
we  know  that  snags  infest  our  inland  navigatii»n,  and  being 
wholly  concealed,  arise  no  more  from  the  intervention  of  man 
thrtn  srorms  or  lightning.  Regarding,  therefore,  the  justice, 
reason  and  convenience  of  the  rule  at  common  Jaw,  the  judges 
in  the  case  of  Eveleigh  &  Sylvester  recognized  an  old  practice 
oT  excepting  the  dangers  of  the  river,  and  extended  the  rule  to 
bidden  snags.  But  suppose  for  a  moment  the  snag  not  hidden, 
or  one  which  might  have  been  discovc:  ed  by  thfr  rippling  of  the 
Walter,  or  suppose  the  snag,  though  hidden,  yet  known  to  the 
patroons  of  river  craft,  w  ould  an  accident  arising  from  it  con- 
stitute any  excuse?  Surely  not.  Or  suppose  the  snag,  though  * 
new  and  hidden,  to  have  been  so  weak  as  that  it  could  not  have 
pierced  the  bottom  f>f  a  snund  hull:  In  none  of  those  ii^stances 
^ttlditforin  an  excuse  for  the  carrier.     Again,  suppose  thf. 
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/fnaf^  to  pierce  a  sound  boat,  but  to  let  ia  only  so  much  water' 
as  by  diligent  exertion  might '  be  kept  down,  would  the  bare 
Dame  of  au  accident  by  a  snag^  throw  a  mantle  over  negligence 
or  shield  the  carrier  from  the  charge  of  after  inactivity?    Surely 
not.     Even  where  high  wiiids  aasail  a  vessel  and  she  perishes^  % 
but  evidently  from  uasoiwdness  or  want  of  skill,  the  carrier  i^   i 
Ii:i*>le.     Now  apply  such  reasoning  to  the  case  before  us.     Sup* 
p(>9e  the  carrier  ju<;Cified  in  grounding,  because  he  must  wait  for 
the  coming  tide,  yet  still  he  may  choose  his  place  of  casting 
anchor  skilfully.     Go  further,  and  say  he  did  choose  the  best 
place,  yet  could  he  not  have  saved  the  box  of  books  placed  in 
the  cabin  from  the  bilgewater  by  human  foresight  and  due  diIi-» 
gence.     It  appears  to  me  that  due  care  would  have  prevented 
the  injury,  and  that  the  carrier  is  in  a  situation  similar  to  those 
I  have  suggested,  of  a  boat  unavoidably  injured,  but  the  da« 
mage  to  the  cargo  still  avoidable  by  diligence  and  activity. 
"The  motion  is,  therefore,  dismissed. 

Colcockf  (iantt^  and  Johnsonj  Justices^  concurred. 

Kingf  for  the  motion. 

liicef  contra. 


Joseph  Plover,  vs.  Adm?x.  Wm.  H.  Mitj,«R, 
Tue  Court  being  satisfied  from  the  affidavit  furnished  in 
fhiscase,  that  it  was  not  in  the  power  of  the  plaintiff  to  produce* 
the  receipt  against  part  of  the  account,  on  which  defendant 
claims  a  set  off,  on  the  trial,  are  of  opinion  that  a  new  trial 
Ought  to  be  granted. 

JVb^r,  GantU    olcocn^  Richardson,  and  Johnson,  Justices^^ 
concurred. 


N 


6.  KccKKiiT,  ads.  Cummins  b  KEirrf. 

Defndnnfs  children  cnterinsr  a  school  and  amtm'ins^  one  quni^ 
ip*  and  part  of  another ^  -Ae  is  Uabl  ,  on  jtrocf  <^  amtUm  t0 
fhat  ^ectf  to  pay  Jor  buth  quartern 
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Dbummond,  vs.  S.  Htams  ti  M.  K.  Htams. 
Tfit:  plaintiff  proved  that  the  children  of  the  defendant 
Altered  bis  school,  on  the  day  of  and  conti- 

nued to  attend  it  one  quarter  and  a  part  of  another.  The 
defendant  offered  to  pay  for  the  time  the  children  were  actually  at 
r  school,  but  the  plaintiffs  contended  that  as  the  Jast  days  wer^ 
;  part  of  a  new  quarter,  they  were  entitled  to  be  paid  for  the 
whole,  and  produced  one  or  two  witnesses  to  that  point,  and  the 
presiding  judge  ruled  the  custom  a  valid  one.  As  appeal  wns 
made  on  the  ground,  that  the  defendant  was  only  bound  to  pay 
for  Services  actually  performed. 

7^  opinion  of  the  court  was  delivered,  by  Mr.  Justice^ 
JSuger. 

The  custom  has  long  prevailed  in  this  state  of  charging 
by  the  quarter,  and  I  do  not  recollect  any  instance  of  its  having 
been  contested.    The  custom  is  a  reasonable  one  and  oug^t  \p 
supported. 
The  motion  must  therefore  be  dismissed. 
^ott,  Cokockf  QBdJohnsun^  Justices,  conQurredi. 


James  Drummond,  vs.  Samuel  Htams,  and  M.  K.  Htams. 

Shoemaher*s  bool'^  to  wkich  entries  were  tranff erred  from  a  slate^ 
without  proving  who  made  the  entries  oh  the  slate ^  or  that  they 
were  dauy  transferred,  not  evidence. 

This  was  an  action  on  an  open  account,  by  a  shoemaker^ 
for  boots  and  shoes,  said  to  be  de  ivered  to  the  defendants« 
The  plaintiff  produced  his  books;  and  the  clerk  who  made  the 
entries,  on  being  sworn,  stated  that  the  entries  were  cc^ied 
from  a  slate  kept  in  the  store,  on  which  the  ori^al  entries 
were  made.  On  being  cross-examined,  he  stated  that  the  items 
were  not  always  copied  into  the  books  on  the  day  on  which  the 
entries  were  made  on  the  slate,,  and  he  could  not  say  that  the 
items  in  ((uestion  were  copied  into  the  book  on  the  day  on  which 
they  were  entered  on  tiie  slate,  nor  could  be  say  by  whom  they 
had  been  made  on  the  slate,  nor  could  he  prove  the  delivery  of 
the  boots  and  shoes.     The  plaintiff  was  non-suited  by  the  Rcx 


CHARLESTON,  JANUARY  TERM,  lOM.  39f 

Page  vi.  Loud. 
oorder.     A  motion  is  now  submitted  to  set  aside  that  non-suitr 

T%e  opinion  of  the  court  4cas  delivered  by  Mr.  Justice 
Huger. 

A  shoe-maker's  books  are  not  evidence  at  common  law,  nor 
are  they  made  so  by  statute,  the  practice  however  of  receiving 
tbem  as  such  has  too  long  prevailed  in  this  state  to  be  now  dis- 
turbed; but  it  must  be  confined  to  the  limits  hitherto  assigned  it. 
The  original  entries  must  be  produced.  It  is  not  enough  to 
produce  the  copy  of  an  original  entry,  made  by  we  know  not 
t^hom,  to  entitle  the  plaintiff  to  recover. 

The  motion  is  therefore  refused. 

JScry,  Jfotty  Colcocij  and  Johnson,  Justices,  concurredv 


3onN  Page,  vs.  John  Louik 

The  insolvency  of  the  maker  of  a  promissory  note^  does  not  dis^ 
pense  with  the  necessity  of  giving  notice  *f  his  default j  in  order 
to  charge  the  endorser. 

This  was  an  action  by  the  endorsee  of  a  promissory  note 
against  the  endorser.  The  defence  was  a  want  of  notice  of  the 
malfer's4efault.  The  plaintiff  proved  that  the  drawer  of  the 
Bote  was  notoriously,  insolvent  at  the  time  of  endorsement,  and 
contenfied  tlfat  from  the  circumstances  it  appeared  that  defen- 
dant could  not  be  ignorant  of  the  fact,  and  that  such  insolvency 
■disused  with  the  necessity  of  notice.  The  Recorder  decided 
that  notice. was  necessary,  and  non-suited  the  plaintiff.  A  mo- 
tion is  now  made  to  reverse  the  decision  of  the  Recorder,  and 
to  grant  a  new  trial. 

Gadsden^  for  the  motion.  A  promissory  note,  after  en- 
dorsement, is  entirely  scbalagous  to  a  bill  of  exchange.  If  the 
drawee  neglects  to  pay  a  bill,  it  is  necessary  to  give  notice  to  the 
cirawer,  in  order  to  charge  lum;  but  that  the  dsawer  had  no 
funds  in  the  hands  of  {he  drawee,  has  been  always  beld^to  dis- 
pense with  the  necessity  of  notice.  1  A*.  fyM.  434;  Chit.  09 
^Bflfo,  163;  1,  Caines,  157^  Chit.  152. 

The  endorser  of  a  note,  knowing  the  insolvency  of  the 
niaker^  has  no  right  to  insist  mn  notice.    Deberdt^  vs.  jStkinsoni^ 
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S.  Hy*  BL  336.     Under  the  circuni&tances  in  that  ca^e,  it  waf « 
decided  that  notice  was  uiineaBssaiy.      The  C(i»e  in  2  jF/^.  Bh 
609^  went  otf  on  a  dilTereut  ground.     In  the  case  of  Ja4:  son 
vs.  Itichardsj  2  Caines^  343,  there  was  no  evidence  that  the 
insolvency  of  the  maker  was  known  to  the  endorser,  at  thi  tim<9 
of  bis  endorsement*     In  the  case  of  Kidddland  Fordj  2  Tread-^ 
way^  678,  it  was  only  decided  by  the  Constitutional  Court,  that 
the  reputation  of  insolvency  does  not  dispense  with  die  necessity 
of  notice.     Judge  Brevard,  in  that  case,  refers  to  the  case  of 
ClarUe  fy  Jnniorij  decided  in  this  court  in  1807,   in  which  it 
is  said  to  have  been  decided  that  the  insolvency  of  the  maker 
dispenses  with  the  necessity  of  notice  to  the  endorser. 

It  is  used  as  an  argument  against  the  analogy  -on  whicb 
we  rely,  that  the  endorser  of  a  note  is  not  supposed  to  have 
funds  in  the  hands  of  the  maker,  and  tiiat  the  necessity  of  no- 
tice cannot  depend  on  that  circumstance:  but  endorsmg  the  noti^ 
of  a  maker  whom  the  endorser  .  nows  to  be  insolvent,  seems  to 
be  precisely  e  uivalent  to  drawing  on  one  who  has  no  fonds; 

Axscmy  contra*  Every  contractor  is  bound  by  the  terms 
of  his  contract.  The  contract  of  the  endorser  of  a  note  is,  I 
will  pay  ii^  the  maker  does  not,  and  due  notice  be  given  me  of 
his  deiisiult.  He  makes  it  a  condition  of  bis  liability,  and  whe« 
ther  It  be  of  adl^ntage  to  him  or  no,  it  must  be  perfornied* 
The  drawer  of  a  bill  contracts  that  he  has  funds  m  the  bandr- 
«f  the  drawee,  and  it  is  a  fraud  if  he  have  not. 

The  case  of  JSi'ichoIson  a  d  Gauthiit^  2  Hy.  BL  609,  over^* 
rules  the  case  of  De  Berdt  fii  Atkinson,    In  that  case,  the  endor-^  ] 

ser  knew  of  tiie  insolvency,  the  Chief  Justice  said  he  sustained 
jio  injury  from  the  neglect   to  give  notice,  it  was  a  hard  case'  -^ 

and  the  justice  was  with  theplaintiir)»;yet  it  was  held  that  cfie  nev* 
ccisbity  for  demand  and  notice  was  imperative.  Jt(dge  Ken^^ 
£ives  an. opinion,  2-  CaineSy  343,  that  the  case  of  Nieholsoo  an4 
Gonthitt  over-ruhes  tlmt  of  De  Berdt  and  Atkinson,  and  was' 
decided  on  better  reasoning.  Chitty  on  bills,  214,  refers  to  De 
2>erdt  and  Atkinson,  aijd  questions  its  authority.  In  4  Cranch^ 
J  63,  Judge  Marshall  says,  if  any  thing  can  dispense  with  the 
e«esdi»ity  of  notice,  it  is  the  endorser's  knowledge  oi  the  maker^' 
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insolvency.  Neither  death  nor  insolvency,  nor  the  drawee's 
having  informed  the  holder  that  the  bill  would  not  be  paid,  re. 
moves  the  necessity  of  demand  and  notice.  Ckitty  on  bills, 
223,  4,  6;  American  note  and  authorities  there  cited;  4  Taunif 
471. 

Gadsden^  in  reply.  The  reason  of  the  law  requiring  no- 
tice to  the  drawer  of  a  bill,  is  that  he  may  withdraw  bis  funds 
"and  secure  himself.  If  he  have  no  funds  in  the  drawers  hands, 
notice  is  unnecessary.  Lord  Mansfleld  says  that  after  a  note  is 
endorsed,  it  does  not  differ  from  a  bilL  The  drawer  of  a  biU, 
Without  funds  in  the  hands  of  h-^  dra  .eee,  does  not  expect  it  to  be 
*paid^  notice  can  do  him  no  good,  and  he  has  no  right  to  require 
it.  What  possible  advantage  can  the  endorser,  wholuiows  the 
maker  of  the  note  to  be  insolvent,  derive  from  notice?  It  is  said 
that  the  contract  is  conditional;  to  pay  if  maker  does  not  and 
notice  be  ^ven:  but  when  he  knows,  at  the  time  of  making  his 
endorsement,  that  the  maker  will  not  pay  and  that  he  will  be  re- 
ported to,  it  becomes  unconditional.  The  note  circulates  on  his 
credit,  and  he  knows  that  he  must  provide  for  its  payment. 

The  "uestion  of  the  endorser's  inowledgt-  of  the  insolvency 
di^  not  arise  in  the  case  of  Nicholson  and  Gouthitt;  and  the  cir- 
cumstances of  the  case  excluded  the  supposition  that  there 
could  have  been  such  knowledge.  The  variiobscases  cited  were 
determined  on  their  peculiar  circumstarfces;  none  of  them  go 
the  length  of  determining  that  the  endorser  who  knows  the  n:a- 
ker's  insolvency,  at  the  time  of  l)is  endorsement,  is  entitled  to 
notice.  Were  further  cited:  1  Esp.  Rep.  302;  Bail,  on  Bills, 
Bi;  11  John.  Rep.  182. 

The  -opinion  of  the  court  was  delivered  by  Mr.  Justice 
Hugern 

As  soon  as  a  note  is  endorsed  it  is  assimilated  to  a  bill  of 

exchange.    iThe  endorser  becomes  the  drawer;  the  maker  the 

acceptor  and  the  endorsee,  the  payee,  and  the  law  relative  to 

bills  becomes  applicable  to  it.     The  note  in  question  then  was  a 

bill  drawn  on  Cook«  by  defendant,  and  payable  to  the  plaintiff. 

The  law  implies  a  promise  on  the  part  of  the  drawer  to  pay  the 

bill  if  the  acceptor  does  not;  provided  notice  of  default  on  the;, 

I  2 
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part  of  the  acceptor  be  given  to  the  drawer  in  a  reasonable  time 
by  the  payee.  Notice  is  an  important  part  of  tlie  contract,  and 
18  as  binding,  though  implied,  as  if  expressed.  If  the  drawer 
'  has  funds  in  the  hands  of  the  drawee,  it  enables  him  to  take  steps 
for  their  security;  and  if  he  has  not,  he  is  afforded  an  oppor- 
tunity of  making  arrangements  to  pay  the  bill,  aiid  it  may  pre- 
vent a  different  appropriation  of  his  funds.  We;re  it  therefore 
res  Integra^  I  should  be  opposed  to  the  exception,  now  too  wall  , 

established  by  authority  to  be  shaken,  that  a  want  of  fqxMb  in 
the  hands  of  the  drawee  dispenses  with  the  necessity  of  notice 
to  the  drawer.  I  am  not  satisfied  to  rest  this  exceptioiq  oqi  die 
ground  of  fraud.  Bills  may  frequently  be  drawn  by  one  who 
has  no  funds  in  the  hands  of  the  drawee,  without  the  sfnaUest 
imputation  of  fraud.  If  fraud  dpes  exist,  it  must  vitiate  tbia, 
as  it  does  all  contracts,  %n  ioto.  ' 

It  has  been  contended  at  the  bar,  that  insolvency  comes 
within  the  reason  of  the  exception  already  noticied,  and  the  case 
of  De  Btrdi^  vs.  JltJinson,  (2  H.  BlacksUme,  338,J  is  relied 
upon  as  authority.  In  that  case  however,  Mr.  Justice  Buller 
bo^ops  his  opinion  upon  the  fact  that  it  was  an  accommodation 
note,  a7«d  that  no  value  had  been  given  by  the  payee  for  die 
note.  Intt?^8  case,  there  is  no  such  pretence*  The  case  bow- 
ever  ot  De  Beru^^and  A'tkinson  has  since  been  impeached  and 
overruled.  Mr.  Bay3ey  (3  Edn.  136,)  in  his  treatise  on'UlU, 
observes  that  the  pourt  appear  to  have  proceeded  on  a  misappli- 
cation of  the  rule  which  obtains  as  to  accommodation  accep* 
tances:  in  those  cases  the  drawee,  being  himself  the  real  debtor, 
acquires  no  right  of  action  against  the  acceptor  by  paying  the 
bill  and  suffers  no  injury  from  the  want  of  notice.  But  in  the 
case  of  De  Berdt  and  Atkinson,  the  drawer  was  not  the  real  deb- 
tor; he  was  only  security  and  was  therefore  entitled  to  nodce. 
The  case  of  Sisson  and  Tomlinson  (see  15  East.  %^2)  was  de- 
cided by  Lord  EUenborough  on  the  authority  of  De  Berdt  and 
Atkinson;  but  in  Smith  fy  Becletty  p3  East.  189,^  the  court, 
with  Lord  EUenborough,  held  that  notice  was  necessary,  in  a 
case  of  knovra  bankruptcy.  In  the  case  of  Kiddell  and  Ford, 
(Treadxcayf  G78,j  thii  question  was  considered  but  notdecided^ 
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The  application  there  was  for  a  new  trial,  on  behalf  of  the 
defendant,  against  whom  a  verdict  had  gone,  when  no  notice 
of  defatdt  had  been  given.  -  The  plaintiff  had  contended  with 
success,  in  the  circuit  court,  that  the  reputation  of  insolvency 
dispensed  with  notice.  The  constitutional  court  decided  that  it 
did  not,  and  ordered  a  new  trial.  Mr.  Justice  Brevard,  in  his 
opinion,  refers  to  ^o  cases  which  have  not  been  reported, 
(ClarkfVS.  Mm*r.  Minion^  and  Kiddellj  vs.  PeroneaUj)  in 
which  he  states  that  it  had  been  held  that  bankruptcy  dispensed 
with  notice.  The  first  was  tried  before  him  and  decided  upon 
the  peculiar  circumstances  of  the  case,  as  he  states,  all  of  which 
are  not  enumerated.  It  does  appear  however  that  notorious  in- 
solvency and  absence  from  the  state  were  proved.  These  are 
strong  indications  of  fraud,  and  unless  explained,  are  sufficient 
to  vitiate  the  whole  contract.  I  presume  therefore,  the  plaintiff 
succeeded  in  that  case,  on  the  ground  of  fraud.  The  other 
case,  Kiddell  and  Peroneau,  was  not  tried  before  Mr.  Justice 
Brevard,  nor  was  he  present  when  it  was  argued  before  the 
constitutional  court;  it  does  not  appear  that  he  was  then  on  the 
bench.  The  accuracy  of  his  report  under  such  circumstances 
may  very  well  be  doubted.  Had  the  whole  case  been  fully  re- 
ported, it  is  not  improbable  that  it  would  appear  to  have  been 
decided  as  the  first  was,  on  its  peculiar  circumstances;  a  phrase 
too  fif^uently  substituted  for  fraud.  I  can,  therefore,  attach 
no  conseqence  to  these  cases  and  feel  myself  at  liberty  to  decide 
the  question  untrammelled  by  authority. 

The  motion  must  be  dismissed. 

Bay,  Noiti  Qantt,  Johnsonj  and  Cohockj  Jusdces,  con* 
curred. 

Oadsden,  for  the  motion. 
AxMWj  contra. 
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Susannah  Netle,  ads,  Chholm  &  Taylor. 

Tit  balanu  of  a  factor* a  account ^  struct:  after  the  termination  of 
dealings  with  his  principal^  does  not  bear  interest. 

The  plaintiffs  were  the  factors  of  the  defendant^  and  tor 
several  years  advanced  monies  and  furnished  articles  for  plan- 
tation use  and  sold  defendants  cotton.     On  the  16th  October, 
1612,  the  account  was  stated,  leaving  a  balance  in  favor  of 
plaintiffs  of  $203  85.  Plaintiff's  witness  proved  that  the  account 
had  been  rendered  year  after  year;  the  account  In  question  con- 
tained the  accounts  of  several  years,'  which  had  been  rendered 
regularly  and  no  objection  made  to  them,  although  there  was  no 
admission  of  them.     The  accounts  contained  no  charge  of  in- 
terest on ,  any  of  the  annual  balances.     The  plaintiff  claimed 
the  last  balance,  with  interest  from  the  date  when  the  same  was 
struck.     The  judge  stated  his  opinion  to  be,  that  interest  could 
not  be  allowed;  but  the  jury  found  for  the  plaintiffs  the  balance 
claimed,  with  mterest  from  the  first  of  October,  1812.     A  new 
trial  is  now  therefore  moved  for,  on  the  ground  that  the  verdict, 
so  far  as  it  gives  interest  to  the  plaintiff,   is  agadnst  law  and 
evidence. 

The  opinion  of  the  court  wa^  delivered  by  JtfV.  Justice 
Richardson. 

The  single  question  is,  whether  a  factor's  account,  for 
goods  and  money  furnislted  to  his  principal,  has  any  advantage 
over  other  open  accounts  and  bears  interest  after  thr  temiina- 
tion  of  their  dealing!.  I  can  perceive  no  reason  for  it,  and  the 
custom  has  not  prevailed.  In  their  mutual  dealings,  the  balance 
of  credits  is  sometimes  on  one  side  and  sometimes  on  the  other; 
the^ advantage  is  reciprocal,  and  the  goods  furnished  are  some- 
t  MPS  paid  for  in  cash  or  bought  on  a  credit,  and  sometimes  sold 
by  the  factor  himself.  True  it  is  that  there  may  be  often  specific 
advances  which  ought  to  bear  interest,  but  we  cannot  on  that 
account. introduce  an  exception  to  the  general  rule,  that  open 
accounts  bear  no  interest.  See  Treadway,  2  vol.  664.  The 
motion  is  therefore  granted,  unless  the  plaintiff  will  remit  the 
interest. 

Colcockt  Johnson^  Gantty  and  Huger^  Justices,  concurred. 
Grimke,  for  motion. 
Hunt^  contra. 
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JosiAH  Patne,  vs.  Newman  Kfrshaw. 

Rule  on  Sheriff  to  shew  cause  why  the  proceeds  of  the  sale  of  a 
schooner,  made  under  exeevtion  in  this  ca^e^  should  not  be 

'  paid  over;  cause  shewn,  that  the  schooner  was  mortgaged  to  a 
third  person,  and  condition  brohen,  before  judgment  render^ 
ed:  Rule  discharged. 

This  was  a  rule  upon  the  Sheriff,  to  shew  cause  why  the 
proceeds  oC  the  sale  of  a  schooner,  made  under  the  execution 
in  this  case,  should  not  be  paid  over.  The  sheriff  shewed  for- 
cause,  that  the  defendant  had  mortgaged  the  said  schooner  to 
IVilHam  A.  Caldwell;  that  the  mortgage  bore  date  and  had  be- 
come absolute,  before  the  judgment  was  obtained  by  plaintiff, 
and  that  tlio  sheriff  had  been  notified  and  proceeded  against  in 
due  form,  to  make  the  money  liable  to  said  mortgage.  The 
presiding  judge  ordered  the  rul«  to  be  made  absolute:  from  which 
the  sheriff  appealed  and  now  roov«d  the  constitutional  court  to 
reverse  said  order. 

Clarke,  for  the  motion.  A  mortgage  of  goods  vests  an 
absolute  estate  in  the  mortgagee  and  differs  from  a  pawn. 
He  may  maintain  trover,  &c.  3  DalL  144;  1  Ves.  361;  8 
Johns.  96;  Pow.  on  Mart.  3;  2  Caines^  Cos.  202;  1  Treadw, 
1 54.  There  is  no  such  thing  as  an  equity  of  redemption  of 
personal  property;  this  applies  exclusively  to  real  estates:  tlie 
estate  in  chattels  becomes  absolute  on  the  non-performance  of 
the  condition.  Pow.  on  Mart.  338;  1  Bloc.  Rep.  145;  1 
Caines'  Cos.  71. 

If  the  sheriff  has  sold  property  in  which  defendant  in  exe- 
cution bad  no  interest,  he  may  retain  the  proceeds  in  his  own 
hands,  as  an  indemnity  against  his  liiability  to  the  rightful 
owner.  15  East.  271-3;  1  Ba^,  300;  2  Burr,  1005;  Cowp. 
419;  BullM.  Pri.  131;  1  M'Cord,  402.  It  is  the  duty  and 
within  the  power  of  the  court,  to  assist  andprotect  the  sheriff. 
2  Bloc.  Rep.  1064;  1  Con.  Dec.  145;  Ex  parte,  Stevens,  I 
J^i'Cord,  87. 

The  cases,  ex  parte,.  Stagg  and  ex  parte.  City  Sheriff,  are 
cases  of  mortgage  .on  real  estate;  as  to  which,  the  equity  of  re- 
demption exists;  this  is  the  subject  of  levy  and  sa]^,  unlike  th^ 
interest  of  mortgager  in  personal  property.   It  may  he  said  tji^t 
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Duncan,  oifs.  Makkley. 
although  there  is  not  an  equity  of  redemption,  tliere  is  an  eqEit- 
able  interest  in  the  property.     This  at  most  however  b  a  cho|e 
in  action,  winch  cannot  be  sold  under  execution.     9  Johns.  96; 
4  Com.  Dig.  121;  8  East.  407. 

We  ask  no  more  than  that  the  money  may  be  suflered  to  re- 
main in^the  hands  of  the  sheriff,  and  the  parties  left  to  contest 
their  rights  in  a  sait  at  law. 

AxsoUy  contra.     The  plaintiff  has  a  clear  right  to  receive 
the  money  made  on  his  execution;  and  the  court  ought  not  to* 
interfere  on  the  mer^  suggestion  of  the  existence  of  adverse 
tights.     The  mortgage  is  not  recorded,  and  the  sheriff  can  in 
no  event  be  liable. 

Hie  opinion  of  the  court  was  delivered  by  Mr.  Justice 
Huget. 

"  If  the  schooner,  sold  by  the  sherifl^  wis  not  the  property 
of  the  defendant  in  execution,  the  money  made  ought  uot  to  be 
paid  to  the  plaintiff.  The  facts  set  forth  in  the  return  are  suf- 
ficiently strong  to  render  it  doubtful  whether  the  defendant  had 
any  right  of  property  in  the  schooner.  Under  such  circnm- 
ftances,  it  is  safer  to  leave  the  rights  of  the  parties  to  be 
decided  in  an  action,  than  to  attempt  to  decide  upon  them  on 
a  rule  against  the  sheriff.  The  motion  in  this  case  must,  there-* 
fore,  be  granted. 

JVb</,  and  Johnson^  Justices,  concurred. 
Clarkf  for  motion. 
Axson^  contra. 


John  Duncan,  ads.  BsNJAinN  A.  Mabxxj^x. 

Jn  an  aciion  on  the  case,  for  damages  oocasioned  iy  a  jf%MU  ««im^ 
ottce,  damages  sustained  since  the  bringing  of  the  adwfis  arp 
not  recoveraole. 

The  defendant  kept  up  a  dam  or  hiwk  across  little  Cum- 

ming's  creek,  which  is  a  public  high  way,  to  obtain  water  for 

his  mill.    lu  consequence  of  stopping  the  creek,  the  pifldiftiff 

sustained  some  special  injuries  to  his  mill,  for  which  this  action 

was  brought.    The  witnesses  on  the  part  of  the  p.aintiff  proved 
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DuvrcAK,  ads.  Marklet. 
that  damage  had  been  occasioned  to  the  plaintiff's  mill  by  the 
dam  erected  by  defendant,  both  before  and  after  the  bringing  of 

the  action. 

The  evidence  was  submitted  to  the  jury  by  the  court,  with 
directions  tp  find  forthe  plaintiff  damages,  not  only  for  the  in- 
juries done  prior  to  the  commencement  of  the  action,  but  for 
such  as  had  been  sustained  since.  A  verdict  was  accordingly 
rendered  for  the  plaintiff.  A  motion  was  now  made  for  a  new 
trial  on  the  following  grounds,  viz: 

1st.  That  the  damages  were  excessive  and  not  authoriied 
by  the  evidence;  and 

2dly.  That  for  the  injuries  sustained  after  the  commence*  * 
ment  of  the  actioq,  damages  ought  not  to  have  been  given. 

The  opinton  of  the  court  was  delivered  by  Mr.  Justice 
Bfuger. 

On  the  first  ground  the  appellant  must  'fail,  as  the  court  * 
can  discover  no  error  in  the  estimate  of  damages  made  by  the 
jury,  on  the  evidence  submitted  to  them.  ' 

On  the  second  ground,  judgments  generally  refer  to  the 
situation  of  the  parties  at  the  commencement  of  tlie  suit.  If  at 
that  time  the  plaintiff  had  no  cause  of  action,  he  must  suffer  a 
non-suit.  It  is  then  the  defendant  is  informed  of  the  wrongs 
witii  which  he  is  charged  and  the  redress  wliich  is  demanded. 
The  declaration,  which  is  but  an  ampliiication  of  the  writ,  must 
«Mnt  set  forth  the  form  and  manner  of  the  injury^  to  enable  the 
defendant  to  file  the  picas  necessary  to  his  defence,  and  the 
judgment  must  correspond  with  the  pleadings.  If  new  matter 
however  be  introduced,  subsequent  to  the  pleadings,  the  defen- 
dant may  be  surprized,  and  the  judgment  of  the  court  may  not 
conform  to  the  pleadings. 

There  are  hoyrever  exceptions  to  tlie  general  rule;  but 
these  exceptions  occur  only  where  the  reason  of  the  rule 
ceases,  or  the  Legislature  in  its  power  has  interfered.  Of  the 
last  class,  the  action  of  trespass  to  try  title  and  for  damages,  is 
one.  Under  the  authority  of  the  act  creating  the  action^  dam- 
ages are  given  to  the  time  of  judgment,  and  no  subsequent  ac- 
tion can  be  supported  for  mesne  profits.     (Sumpter  ^  Lehie^ 
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DuNCiLV,  ads,  Marklet. 
Treadwayj  102.  j     Of  the  first  class  of  exceptions,  is  the  action 
of  assumpsit,  brought  on  contracts  for  the  payment  of  money 
with  interest.     In  such  actions,  the  plaintiff  is  always  permitted 
to  recover  interest  to  the  date  of  the  judgment;  but  here  the  m- 
terest  accruing  after  action  commenced  is  the  certain  legal  re- 
sult of  the  contract  on  which  the  action  is  brought,  and  therefore 
the  defendant  cannot  be  surprized.     In  these  cases  the  plaintiff 
would  be  without  remedy,  were  not  the  mesne  interest  included 
in  the  judgment.     For  action  could  not  be  brought  for  the  in- 
terest', after  satisfaction  had   for  the  promise.     (2  Burrows^ 
1087.)     But  in  an  action  on  the  case  for  special  damages  for  a 
public  nuisance,  the  judgment  must  conform  to  the  general  rule. 
.)  It  IS  not  to  be  forced  within  the  reason  of  the  exceptions.    There 
is  no  necesary,  certain  connexion  between  *he  injuries  sustain- 
ed before  and  after  the  commencement  of  the  action.     It  does 
not  follow,  because  a  special  injury  has  been  sustained  at  one 
period  of  time,  that  another  is  to  follow  at  any  interval  or  at 
all.     If  therefore  the  plaintiff  be  permitted  to  ^ve  evidence  of 
an  injury  sustained  subsequently  to  the  bringing  of  the  action, 
the  defendant  may  be  surprized;  for  he  may  not  know  of  the  in- 
jury sustained,  nor  be  prepared  to  defend  himself.     Nor  is  it 
necessary  to  the  justice  of  the  case,,  for  the  plaintiff  may  bring 
his  action,  totiesr  quoties^  he  may  sustain  an  injury.      (3  BUcst. 
Coram.  220.  2  Es/nnasse's  JV.  P.  269.J      In  the  case  of  Ao- 
binson  and  Bland,   (2   Burrows  1087,^    Lord  Mansfield^^^ 
serves  that  ^'it  is  agreeable  to  the  principles   of  the  Common 
Law  that  whenever  a  duty  has  occurred  pending  the  writ,  for 
which  no  satisfaction  can  be  had  by  a  new  trial,  such  duty  shall 
be  included  in  the  judgment  to  be  given  upon  the  action  alrea- 
dy pending."     And  in  Robert  Pilford*s  case,  (lOth  Coke  117,j 
it  is  said  that  in  personal  actions,  damages  shall  be  recovered 
only  for  the  wrong  done  before  ihe  writ  brought;  but  in  reaj  ac- 
tions, he  recovers  damages  pending  the  writ.    The  motion  for  a 
new  trial  must,  therefore,  be  granted. 

JSroUf  Colcochj  Gantif  Johnson,  and  Richardson  JuBtices 
concurred. 

Petigru  §*  Kingy  for  motion. 
Hunt  4"  Kennedy,  contra. 


s 
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Matthew  J.  PaVne,  ads.  Robert  Robinson. 
5f>9«>«r.  After  ike  execution  af  the  treaty  ceding  Florida  to  thi 
United  Stated,  and  its  ratification  by  the  government  vf  the 
United  StatSn  but  before  its  ratification  by  Spain,  theplahir 
tiffy  a  British  subject,  introduced  slaves  into  Florida  and  put 
them  into  the  possession  of  one  IL  Tlie  slaves  broke  into  in- 
surrection  and  committed  various  outrages.  An  officer  of  the 
United  States*  army,  at  Amelia  hland^  at  the  request  of  the 
toife  of  H.  (who  was  absent)  and  by  permission  of  the  Spanish 

fovemor   to  cmter  Florida  for  the  protection  of  the  i  ha- 
itants,  sent  a  party  who  seized  the  slaves^  and  they  were  dfe* 
iained  in  the  custody  of  defendant  till  ordered  to  be  given  up 
hy  the  government.      While  m  custody  one  of  tlie  slaves,  at- 
^  templing  to  escape,  was  shot   by  a  sentineL      Held   that  the 

mizvre  and  detention  were  excusable  and  defendant  not  liable* 

This  was  an  action  of  trover,  against  an  officer  of  the 
United  States'  army,  to  recover  dSimages  for  the  detention  of 
ten  negroes. 

It  af^iears  from  the  evidence,  diat  in  the  spring  of  1820, 

^  British  schooner  called  the  Springbird,  from  Jamaica,  came 

iotoibe  river  St.  John's,  in  East-Flonda,  with  seventeen  negro 

-^  slaves;  that  they  were  of  bad  character,  and  understood  to  be 

-  <onvicts«  who  had  been  shipped  for  tbdr  crimes;  what  became 

of  seven  of  them,  no  body  knew  or  would  give  any  evidence; 

thattheotfaer  ten  were  either  sold  to  Mr.  Houston,  on  Talbot 

Island,  or  were  engaged  to  be  sold  to  him,  and  were  in  March, 

i8^  working  on  his  plantation  and  under  his  control;  that  while 

.  on  Talbot  Island,  the  slaves  rose  oiile  flight,  broke  open  a  store* 

room  and  fdnndered  from  it  provisions^  arms  and  ammunition; 

that  Mrs.'  Houston  (Mr.  Houston  bfeing  absent)  requested  a 

gfiQtleman  present  to  apply  for  assistance  at  Amelia  Island, 

[.  ^  where  there  was  then  alTuiled  States'  garrison;  that  he  went  the 

next  day  to  Fernandina  and  requested  C*oK  Rankhead,  then  in 

command;  to  send  a  force  to  tdie  charge  of  the  negroes  on 

TaB>ot  Island;  that  Col.-  Bankhead  had  before  this  been  applied 

to  by  seitkrs  in  Fferida,  to  the  north  of  ^  St.  John's,  to  aiibrd 

them  pi^otectioil,  and  particularly  by  Judge  Low,  who  enclosed 

a  letter  firom  Governor  Copp:nger,  authorjting  the  interference; 

that  in  tha(  part  oa  Florida,  there  could  scarcely  be  said  to  be 

any  government,  there  being  no  magistrates  or  courts  of  jnsticc' 

ft  9 
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pAYNfi)  adi.  RoBINtOlt« 
in  the  exercise  of  authority:  that  negro  slaves  oad  been  intr#«' 
ducedinto  Georgia,  through  Florida,  in  1817  and  1818;  that 
Col.  Bankliead  having  also  been  informed,  not  long  before  th^ 
^application  from  Talbot  Island,  that  a  company  had  been 
formed  to  introduce  slaves  into  Georgia,  thought  this  an  occa^ 
sion  for  complying  with  General  Gaines'  order  of  the  22d  May^ 
13 Id,  relative  to  attempts  on  the  soothem  frontier  to  introduce 
negro  slaves  into  the  United  States,  and  detached  Lieutaiant- 
Griffiths  with  a  competent  force  to  act  under  it,  and  also  to  pn>^ 
tect  the  inhabitants,  of  Florida  from  any  outrages  which  the 
slaves  might  commit; 'that  Lieutenant  Griffiths  proceeded  to 
Talbot  Island  and  took  away  the  ten  negroes  on  the  day 

of  March,  1820;  that  he  brought  tbem  to  F«ma|ldiQci>  wtei:^ 
Captain  Payne  was  then  io  ccmmaud;  that  while  in  cav^ 
tody  they  were  maintained  at  the  expense  of  the  United  States,, 
and  one  of  them  having  forcibly  endeavored  ta  make  his  escape 
was  killed  by  a  sentinel  on  duty;  that  Captain  Payne  having 
refused  to  deliver  them  up  until  instructed  by  his  superior  officery 
detained  tbem  until  upon  the  application  of  Belton  Oofpy  an 
attorney  at  law,  to  the  Secretary  at  War^  they  were  ordered  to 
be  restored  on  the  payment  of  their  expenses,  which  havinff 
been  complied  with  the  nine  survivors  were  on  the  8th  Sept. 
1820,  delivered  up  by  Captain  Payne.  It  also  appeared  firom 
the  ovidmce,  that  Robinson,  the  plaintiff,  was  a  British  8id»|ect 
from  Jamaica;  that  he  had  been  a  merchant  and  afterwards  a 
seafaring  man;  that  he  applied  to  Governor  Coppinger  and  got 
permission-  from  him  to  bring  negroes  into  Florida;  that  the 
plaintiff  had  no  landed  property  in  Flcnida,  bat  was  in  treaty 
for  the  purchase  of  lands,  and  that  Mr.  O'Hara,  the  wittiest' 
had  given  him  permission  to  settle  on  any  of  his  lands. 

The  defendant  contended  that  the  plaintiff  had  not  eatab* 
Hshed  any  such  property,  possession  or  right  of  possession,  as 
was  necessary  to  enable  him  to  maintain  the  action,  and  that  the 
seizure  and  detention  was  justified  or  excused  by  the  political 
state  of  that  part  of  Florida  from  which  the  slaves  were  takenr^ 
•and  was  anihoris^  by  th^  apjgilication  of  the  inhabitants  and  the 
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Patne,  ad*.  RoBiNsow. 
^8t  suspicions  of  the  officer,  and  under  the  order  of  General 
Gaines. 

The  judge  charged  tlie  jury  that  the  entry  into  Flori- 
da with  an  armed  force  was  unjustifiabley  as  no  government  has 
a  right  to  interfere  with  the  territorial  rights  of  another,  but 
that  the  officers  seizing  and  detaining,  were  perfectly  excusable^ 
that  tliere  was  nothing  lawless  or  officious  in  their  conduct' 
which  indeed  was  laudable  and  was  called  for  by  the  necessity 
of  the  case,  and  that  therefore  they  were  not  answerable  in 
damages.  The  jury  found  a  verdict  for  $609,68,  including  in- 
terest. The  defendant  moved  for  a  new  trial  on  the  following 
grounds. 

1st.  That  from  the  condition  of  Florida  atthat  time,  it  was 
no  violation  of  the  Spanish  authority  to  seize  the  negroes,  and 
thereibrei  under  all  circumstances,  it  was  a  justifiable  act. 

3nd.  That  firom  the  evidence  and  the  judge's  opinion  it  was 
an  excusable  act,  and  the  damages  should  have  been  nominal, 
^5  .and  were  therefore  contrary  to  evidence* 

Peiigru^  for  motion.  To  auUiorize  the  plaintiff  to  re* 
cover,  he  ought  to,  prove  possession  or  property  in  himself. 
The  possession  was  in  Houston,  and  so  far  as  the  proof  goes, 
|hey  were  convicts  from  die  West  Indies. 

The  presiding  judge  supported  the  counsel  for  defendant 
in  the  view  that  the  state  of  the  countrj  was  such  as  to  excuse 
defendant's  act.  In  legal  effect,  tluere  is  no  difference  between 
an  excuse  amd  a  justification;  all  the  difference  is  in  the  manner 
of  pleading.  Condemnation  of  one  criminally  accused  is  only 
justifiable  on  full  pcoof;but  seizure  and  detention  are  excusable 
when  there  is  probable  xrause.  May  son  Rep.  27, 102;  7  Crancl 
339. 

The  officers  had  explicit  instructions  to  use  tlicjr  efforts  to  ' 

suppress  the  slave  trade,  and  the  manner  and  circumstances  o^ 

the  introduction  of  these  slaves,  was  calculated  to  induce  the 

belief  that  the  plaintiffhad  violated;  or  was  about  to  violate  the 
law. 

The  acts  of  Congress  of  1807  and  1819,  authorize  navxj 
and  military  officers  to  seize  vessels  having  slavaa  on  hoard. 
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Payne,  ads.  Robinson. 
The  government  is  not  bound  to  wait  until  the  lairs  are  violateclr 
but  may  anticipate  tl>e   contemplated  act  of  violation,  whep. 
eircomstanccs  justify  tl^  belief  that  it  U  contemplated^ 

Cfrimkcj  contra.  Although  the  negroes  were  in  the  poa* 
session  of  Houston,  yet  according  to  his  own  evidence,  his 
possession  was  the  possession  of  plaintiff.  He  left  them  in  Hous ; 
ton's  pos^es'^i^i,  and  according  to  the  strictest  rule',  they 
were  prima  facie,  his  property.  The  action  of  trover  is  found* 
ed  technicalh  on  plaimJiTs  possession.     ^ 

There  is  no  doubt  that  defendant  did  the  act  which  lis 
compliined  of,  and  the  plaintiff  was  entitled  to  a  verdict  Cor 
something,, unless  defendant  bad  pleaded  aiKl  proved  a  justifi« 
cation.  Circumstances  of  extenuation  or  excuse  could  only  he^ 
used  to  lessen  the  damages  and  were  exclusively  for  the  jury. 

Was  the  taking  of  the  negroes  justified  by  the  circumstan.^ 
ces?  When  the  act  of  congress  for  preventing  tlie  slave  trade- 
Was  passed,  the  U.  S.  had  not  the  power,  and  it  could  not  have 
been  intended,  to  interdict  the  importation  of  slaves  intoFlorida.. 
Until  the  surrender  of  the  territory  under  the  treaty,  the  United  ^ 

States  had  no  power  over  it,  so  far  as  territorial  jurisdiction  was 
concerned..  The  plaintiff  was  a  British  subject,  and  government 
bad  no  personal  jurisdiction  over  him,  and  consequently  could 
not  authorize  the  act;  and  the  authority  of  government  caimot 
justify  the  ofBotr.     2  Crmichy  170,  179. 

The  act  of  1807  has  no  application  to  this  case.  The 
powers  delegated  to  the  president  by  that  act,  are  confined  to  ves- 
sels within  the  jurisdiction  of  the  United  States,  and  to  those 
hovering  off  the  coast,  with  apparent  intention  to  land;  and  to 
vessels  belonging  to  citizens  of  the  United  States,  found  on  the 
high  seas  with  slaves  on  boaird*  The  only  case  provided  for  by 
the  act,  which  bears  any  analogy  to  the  present,  is  that  of  ho- 
vering on  the  coast;  and  the  fact  that  these  slaves  were  landed 
in  Florida,  and  contracted  to  be  sold  there,  shews  tl^it  this  case 
did  not  cxist«  The  act  of  1817  only  provides  for  cases  wliere  tl>e 
vessels  employed  in  the  slave  t^adc  belong  to  citizens  or  resi- 
dents of  the  United  States;  which  has  clearly  no  application  ta 
>hc  preseiit. 
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Payne,  ads.  Robinson. 
'  The  plainliff's  demand  was  for  the  expenses  paid  to  the  of> 
^er,  as  a  condition  of  delivering  up  the  negroes,  and  for  the  ne- 
gro shot.  It  is  objected  that  money  paid  for  the  subsistence  of 
the  slaves'while  in  defendant's  possesion,  cannot  be  recovered 
in  the  action  of  trover.  Tht.re  is  no  doubt  but  a  special  as- 
sumpsit would  lie  to  recover  it  back;  but  it  does  not  foUow  that 
it  may  not  be  recovered  in  trover.  If  the  damages  sustained  be 
the  consequence  of  the  original  injury,  (as  in  this  case)  thej^ 
^ay  be  recovered  in  this  form  of  action. 

.  Gfidsderij  in  reply.  To  sustain  his  action,  the  plaiiitif 
mast  prove  both  property  and  possession,  or  the  right  of  pos  • 
jiession.  2  FhU.  JEv.  118;  14  Johns.  353,  7  T.  R.  12;  li 
£a#/«  609.  He  had  sold  to  Houston:  Houston  said  he  had  eiK 
gaged  to  purchase  them,  provided  he  could  pay  for  them  by  .e^ 
given  time,  which  had  not  arrived.  They  were  in  Houston^ 
possession,  and  at  work  on  his  plantation;  he  first  applied  for  the- 
return  of  the  slaves  and  was  with  Robinson  when  they  wece 
returned. 

The  defendant  had  a  right  to  take  them.  There  was  no  vio- 
lation of  sovereignty,  for  he  was  invited  by  the  Spanish  authori* 
ty.  A  state  may  enforce  an  ordinance  beyond  its  own  jurisdic- 
tion. The  peculiar  circumstances  of  the  province  justified  the 
measure.  It  actually  belonged  to  the  United  States  by.  treaty; 
the  treaty  was  to  be  ratified  within  six  months,  it  was  ratified, 
and  the  ratification  has  relation  to  the  time  of  its  execution. 

If  the  Plaiutifi*'s  object  was  to  bring  these  slaves  withia 
the  United  States,  they  might  be  lawfully  seixed  even  in  Floridai 
and  no  one  could  complain  but  the  Spanish  government.  The 
circumstances  afibrded  reason  to  believe  that  such  was  bis  ob« 
jec(;  and  if  there  was  probable  cause  for-ifeizure,  it  will  excuse* 

The  opinion  of  the  court  was  delivered  by  Mr.  Justice 
Buger. 

Tlie  political  situation  of  Spain,  anterior  to  1819,  was 
disturbed  and  revolutionary.  The  Spanish  empire  was  falling 
to  pieces,  and  the  mother  country  was  unable  to  preserve  order 
and  peace  in  her  colonies.  The  contiguity  of  East  Florida  ta 
the  United  States  imposed  on  the  general  govenunent  the  duty 
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PAfKBi   ads.   ROBINSOK.  ^  , 

6i*  adopting  measures  for  the  protection  of  our  southern  froo^ 
tier.  A  lawless  mob  having  possessed  themselves  of  Amelia 
Isl^d  (tlie  xioHhem  extremity  of  East  Florida)  put  at  defiance 
the  constituted  authorities  of  tlie  province,  and  threatened  the 
peace  of  the  United  States.  Under  these  circumstances,  the 
general  government  thought  proper  to  take  military  possession 
of  that  part  of  Florida  which  was  immediately  contiguous  to 
Georgia.  This  precautionary  measure  gave  no  umbrage  to 
Spain.  She  appears  to  have  been  satisfied  that  the  United 
St£(tes  acted  in  good  faith.  Subsequent  to  this,  in  February, 
1819,  the  treaty  of  session  was  signed  at  Washington,  andra*  • 

lified  by  our  government.  Provision  was  made  in  this  tre -ty 
for  a  ratification  by  Spain  in  six  months  after  its  date.  Thifi 
however  was  not  done  until  October,  1820;  during  this  interval 
the  government  of  Florida  and  the  magistrates  were  unable  to 
ttfford  protection  to  the  inliabitants  living  to  the  north  of  the 
St.  John's  river,  they  were  referred  to  the  United  States*  armj 
for  protection,  accompanied  with  an  acknowledgment  of  their 
imbecility  and  a  request  to  the  officer  commanding  the  United 
^States'  troops,  tliat  lie  would  afford  protection.  The  power 
-^f  Spain  had  ceased  and  that  of  the  United  States  had  com- 
menced; it  was  therefore  incumbent  on  them  to  afford  protec- 
ton,  for  wherever  sovereign  power  exists  there  have  the  go* 
verned  a  right  to  look  for  protection.  A  government  can  only 
act  by  its  agents,  and  the  agents  of  the  United  States  in  Florida 
were  the  army:  the  army  therefore  was  bound  to  afford  the  pro- 
tection required.  It  certainly  did  not  lie  with  the  plaintiff,  who 
was  a  foreigner  to  both  governments,  to  dispute  an  authoritj 
sanctioned  by  both. 

It  is  difficult  to  \mngine  a  rase  which  could  present  a 
stronger  claim  to  the  protection  of  the  sovereign  power  than 
the  one  before  the  «ouf-t  A  foreigner  gets  into  the  country, 
with  a  cargo  of  convicts,  under  the  pretence  of  settling  there. 
He  sells  his  cargo,  in  opposition  to  tfie  known  laws  and  policy 
of  the  province,  as  well  as  of  the  United  States.  The  convicts, 
as  he  must  have  expected,  raise  the  standard  of  insurrection, 
rtiikerlangerousto  Florida  ami  Georgia;  tliej^  arm  themselves,. 
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Nichols,  vs.  ^rtman. 
steal,  rob  and  threaten  tbe  destruction  of  the  weak  and  defence* 
less^  and  then  be  complains  that  the  power  in  the  exercise  of  sove- 
teignty  interfered  to  prevent  the  consummation  of  mischiefs^ 
agimist  which  huaianity  alone  afforded  a  sof&cient  authority  ta^ 
«€t,  and  which  interference  the  laws  of  jaaiure  and  nations  im^ 
perativeiy  demanded.  1  caa«isee  no  ground  ^n  which  the  plain* 
<iff  can  recover;  the  interference  oh  the  part  of  defendant  was 
«uithoriscd  by  the  government.  No  more  force  was  used  than 
Wss  sufficient  to  quell  the  insurrection,  and  their  .detention  las-» 
ted  no  longer  than  the  government  supposed  neoQ^sary  to  the 
occasion. .  The  unfortunate  accident  which  happened  was  the 
^ect  of  an  attempt  to  escape  on  the  part  of  one  of  ihe  prison- 
As  for  which  the  defendant  is  not  answerable. 

Hie  motion  must,  therefore,  be  granted.    * 

Say  and  Johman^  Justices  concurred. 
Gadsden  and  PetigrUf  for  nio(io% 
Brimke^  cpntra# 


Isaac  Nichols,  Endorsu^  vs.  PisTSit  Artkan,  9rmwr.  ^ 

The  endorser  of  a  promissory  note  is  a  competent  witness  to  prove 
in  an  action  against  the  drawer  that  it  has  been  paid. 

This  was  a  case  tried  before  the  Recorder  of  the  City 
Court  in  July  Term,  1823.  Assumpsit  upon  a  promissory  note. 
Pleas,  non-assumpsit  and  discount. 

Thc  plaintiff  proved  the  hand  writing  of  the  defendant 
and  of  the  endor^r,  and  here  rested  his  case. 

The, defendant's  counsel  ofifcred  Nelson,  the  endorser,  as  % 
'  witness  to  prove  the  payment  of  the  note.  This  testimony  was 
jrejected.  The  defendant's  counsel  then  went  into  evidence  to 
prove  his  discount,  which  conftisted  in  a  deuumd  by  the  defen* 
dant  against  one  John  Riley. 

Mr.  Petigru,  the  plaintiff's  cdtmsel,  waa  then  examined  by 
the  defendant.  Mr.  Petigru,  said  that  this  note  was  conveyed 
to  the  plaintiff  by  Mrs.  Nichols,  for  her  use  and  benefit;  that  the 
Assignment  wai»  vot  made  by  IkiFs*  Nichols  outU  after  the  note 
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became  due,  but  whether  the  plaintiff  had  been  in  possession  of 
the  note  before  the  execution  o  the  assignment  j  th6  witness  wailr 
ignorant. 

The  defendant's  counsel  then  moved  for  a  non-suit,  upoa 
the  ground  that  the  plaintiff  was  the  assignee  and  not  the  endor« 
see* of  the  note;  that  therefore  he  could  not  declare  as  endorsee^ 
but  was  bound  under  the  act  of.  Assembly  to  have  brought  liitf 
Action  as  assigpiee  of  the  note.  The  motion  was  overruled.  Mr. 
Riley's  examination  under  a  commission  was  then  read.  Hef 
said  that  he  had  loaned  the  money  for  which  this  note  had  been 
given;  that  the  money  belonged  to  Mrs.  Nichols  and  heliad 
loaned  it  as  her  agent;  that  the  note  was  originally  for  $50<^ 
but  by  renew^als  had  been  reduced  to  $ 

Mr.  Smith,  examined  by  the  defendant's  counsel,  said, 
that  in  1818  or  1819,  he  had  paid  Mrs.  Nichols  f  1^00,  that 
some  time  afterwards,  Mrs.  Nichols  told  him  she  had  delivered 
the  money  to  Mr.  Riley,  who  was  to  loan  it  to  a  Mr.  Keckeley. 
Upon  being  cross-examined,  Mr.  Smith  said,  that  he  understood 
that  Mr.  Riley  was  to  loan  the  money  to  Mr,  Keckeley  on  ac-^ 
count  of  Mrs.  Nichols. 

The  defendant's  counsel  then  offered  his  discioont,  alleg- 
ing thai  it  had  been  sufficiently  shewn  thftt  Riley  loaned  th^ 
money  to  the  defendant,  not  as  the  agent  of  Mrs.  Nichols  bat 
in  his  own  name  and  on  his  own  account;  therefore  that  any  de* 
mand  which  the  defendant  had  against  Riley,  was  a  legal  set  off 
to  this  action.  The  recorder  decided  the  discount  to  be  inad- 
missable,  as  being  not  merely  unsupported  by  the  evidence,  bat 
directly  contradicted  by  it.  The  case  was  submitted  to  the  JVir}\ 
and  they  found  a  verdict  for  the  plaintiff.  Notice  was '  given 
that  a  new  trial  would  be  moved  for. 

For  the  motioji,  were  cited;  1  Phil.  Ed,  34;  1  C&n.  Dec^ 
377.     Against  the  motion.  1  M Cord,  652;  2  M Card,  214, 

The  opinion  of  the  court  was  delivered  by  Mr,  Ju$iidi$ 
NotL 

A  statement  of  this  case  will  be  found  in  the  recorder's  re« 
port;  and  the  only  ground  which  it  is  nfiocssary  to  notice  is  that 
of  having  refused  to  perooiit  the  endorser  of  the  note  to  be  9Wor{i 
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as  a  witness.  There  is  no  donbt  but  that  he  was  a  competent 
witness,  and  if  the  mption^depended  alone  upon  that  question,  if 
certainly  would  prevail.  That  point  has  been  settled  in  the  case 
of  Smith  &  M'Dow.  But  the  court  concur  in  opinion  with 
the  recorder,  that  the  testimony  which  he  was  about  to  give 
(which  was  to  establish  the  set  off  offered  by  the  defendent)  wag 
inadmissible  for  the  reasons  therein  stated.  The  motion  there- 
fore must  be  refused. 

JBay,  Johnson  and  Huger^  Justices  concurred. 

Gantty  Justice,  dubitante. 


The  OBniNABY  or  Charleston  DisTRicf,  its.  C.  J.  Shced- 
MAN,  Ex^or  ofB*  Cudwarth.  Same,  vs.  Daniel  Stevens. 

The  lapse  oftwipniy  years  will  raise  the  presumption  of  perform 
mance  of  any  other  condition  of  a  hondy  as  wett  09  that  for  the 
payment  ofwstoney. 

The  above  cases  are  presented  upon  one  brief,  because 

they  were  brought  upon  the  same  bond  and  depend  upon  the 

sameievidence;  being  actions  of  debt  on  an  adnnnistra^on  bond, 

4^gned  by  John  Moncrief  (who  had  taken  the  administration  of 

the  estate  of  one  John  Gaboria],)  and  also,  by  Daniel  Stevens 

and  Benjamin  Cudworth  above  named;  said  bond  bearing  date, 

19th  March,  1785,  in  the  penalty  of  X2(K)0.     Thecondition  of 

bond  was,  that  the  said  administrator  should  make  or  cause  to 

^  be  made  a  true  inventory  of  said  estate  and  exhibit  the  same  in- 

to  the  Ordinary's  office  of  this  district,  at  or  before  the  Idtb 

June  then  next  ensuing,  and  wdl  and  truly  administer  Ae  saraev 

according  to  law;  also  that  be  should  make  or  cause  to  be 

made  a  true  account  of  his  administration,  at  or  before  the  1 9th 

March  then  nest  ensuing;  and  that  the    residue  found  re^ 

maining  on  said   account  (when  examined  and  allowed  by  the 

OrdiDfiry)  be  should  deliver  and  ps^,  pursuant  to  the  act  of 

Parltaa^.  of  22od  aad  23d)  Charles  3od,  entitled  <'an  act 

for  the  better  settling  of  intestate's  estates."    The  defendants' 

craved  oyer  •f  th^  bond  and  pleaded  performapce;  the  plaintiff 

L  2 
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*  OikDiNAHnr,  w.  Stteedmjin.     SA^na,  vs.  Stevens. 
replied  non-performance  and  set  forth  brcacheiJ  in  most  of  the 
particulars  mentioned  in  the  condition. 

The  plaintiff  proved  by  Mr.  Armstrong,  clerk  of  the  Or^ 
dvnary,^  and  Mr.  Laval,  Secretary  of  State,  that  diligent  seai-clr 
bad  been  made  in  their  respective  offices,  and  that  no  invento- 
ry whatever  of  the  estate  of  said  Gaborial  had  been  returned  in- 
to eithep  office,  and  that  no  record  of  any  account  of  the  ad 
ministration  of  said  estate  could  be  found  in  said  offices;  that 
the  record  of  the  granting  letters  of  administradon  of  said  estate 
to  said  Moncrief,  were  all  that  appeared. 

Upon  the  adduction  of  the  ori^nal  bond  and  the  foregoing 
testimony,  the  plaintiff  contended  that  he  was  entitled  to  recov- 
er the  amount  of  the  penalty;  that  ex  necessitate  rei,  all  the 
testimony  that  the  nature  of  the  case  admitted  was  produced; 
that  the  administrator,  Moncrief,  having  possessed  himself  o^ 
the  whole  of  said  estate,  and  being  the  only  person  acquainted 
with  the  extent  and  value,  might  or  might  not  have  returned  an 
inventory  thereof,  as  the  saipe  might  have  exceeded  or  fallen 
short  of  the  penalty  of  the  bond;  heing  interested,  if  the  value 
of  the  estate  were  less  than  the  penalty,  to  make  a  retHm;  but 
otheni'jse,  if  it  exceeded  it.  The  proof  of  his  not  haying  done 
so,  raised  a  very  strong  presumption,  (uncontradicted  by  any  ^ 
counter  proof  or  presumption,)  tliat  the  nett  estate  was  worth 
more  than  i&2000. 

The  presiding  judge  charged  the  jury  that  in  making  up 
their  verdict,  they  might  legally  regard  the  lapse  of  time  since 
the  date  of  the  bond  as  evidence  of  performance  of  its  con- 
dition, and  also  charged  generally  against  the  plaintiff.  The 
jury  found  a  verdict  accordingly  for  defendants,  from  which  th^ 
phiiutiff  appealed  and  moved  for  a  new  trial: 

1st.  Becauseupon  the  evidence  and  the  law  of  the  cAses, 
plaintiff  was  entitled  to  a  verdict  for  £2000,  the  penalty  of  the 
bond. 

2nd.  Because  under  the  plea  of  performance,  the  lapse  of 
time  could  not  avail  the  defendants,  tliere  being  no  pte  of  sol- 
vit mA  dieip. 
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3rd.  Because  there  was  no  proof  whatever  of  performance 
by  defendants/  but  on  the  contrary,  clear  proof  by  the  plain- 
tiff of  breaches  of  the  condition  of  the  bond  and  damages  su9« 

tained,  which  entitled  the  plaintiff  to  a  verdict. 

4th.  Because  the  verdict  was  entirely  without  evidence  to 

support  it  and  against  ^eth  law  and  evidence. 

The  opinion  of  ike  Court  was  delivered  by  Mr.  Justice 
iffott. 

The  only  question  in  this  case  is,  whether  the  judge  below 
was  correct,  in  instructing  the  jury  that  the  performance  of 
the  covenants  contained  in  the  condition  of  the  bond  might  foe 
presumed  from  the  lapse  of  time.  It  is  now  well  settled  in  thi^ 
state  that  the  lapse  of  twenty  years  is,  |>cr5c,  conclusive  evidence 
of  the  payment'  of  a  bond  conditioned  for  the  payment  of 
money;  and  whether  a  bond  is  to  be  discharged  by  the  payment 
of  a  sum  of  money,  or  by  doing  any  other  act,  can,  in  my  view . 
make  no  difference  m  that  respect.  The  presumption  is  as 
strong,  that  the  act  has  been  performed  in  one  instance,  as  that 
the  money  has  been  paid  in  the  other.  Indeed,  I  think  it  is 
stronger,  particularly  in  the  case  of  bonds  of  a  public  nature. 
The  performance  of  the  duty  does  not  affect  his  interest  nor  im- 
pair his  estate  like  the  payment  of  money.  His  interest  there- 
fore, consists  in  the  faithful  discharge  of  his  duty.  Neither  are 
persons, ioierested  in  the  distribution  of  an  estate,  so  much  dis- 
posed to  give  indulgence  to  one  who  has  the  administration  of 
it,  as  those  to  whom  money  is  due,  are  to  a  person  who  is  bound 
to  pay  out  of  his  own  estate.  Besides,  it  is  a  maxim  of  law^ 
"  mterest  reipublicae  ut  sit  finis  litium."  There  never  would  be 
and  end  to  litigation,  if  any  old  paper  sleeping  in  the  desk  of  a 
public  officer,  may,  after  a  lapse  of  nearly  forty  years,  be  dragg. 
ed  from  its  bed  of  repose,  to  disturb  the  peace  of  a  family  which 
has  never  derived  any  benefit  from  itj  and  may  perhaps  not  even 

know  of  its  existence. 

The  presumption  to  be  sure  might  have  been  rebutted  by 
the  evidence  of  any  fact  which  went  to  shew  an  existing  demand; 
but  no  such  thing  was  attempted.  Mr.  Moncrief,  the  admuiis- 
^r,  has  bee^i  dead  but  ^  few  years,  yet  no  account  of  his  ha® 
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been  shewni  recognising  his  liability.  No  claim  has  been  in* 
terposed  by  these  entitled  to  the  estate,  if  tliere  is  any.  No  en« 
quiry  has  been  made  by  creditors  ch:  others  interested  in  the  ad- 
ministration. It  is  unreasonable  to  suppose  that  those  who  had 
90  deep  an  interest  in  investigating  the  subject,  would  have  slept 
over  their  rights  for  such  a  length  of  time,  while  the  administra- 
tor was  in  the  quiet  enjoyment  of  what  belonged  to  them;  and  it 
would  be  still  more  unreasonable  now,  when  he  is  dead  and  gone, 
to'  suffer  a  dormant  claim  which  has  grown  grey  with  age  to  be 
resuscitated  againt  his  securities,  who  it  cannot  be  expected  have 
the  means  of  defending  themselves  against  it.  I  am  of  opinion 
therefore,  that  the  motion  ought  to  be  refused. 

Baj/y  Cohocky  Johnson,  andHuger,  Justices  concurred. 

Clarky  for  motion. 

Pepoon^  contra. 


The  Ex^ors.  of  George  Barksdale,  vs.  Da,  A.  V.  Toomer. 
Deed  to  defendant  describes  the  land  as  «  that  plantation^   of 
tract  of  landj  situate  in   Christ   f  hurch  Parish^  about  eight 
miles  from  Hibben'^s  Ferry^  now  in  the  possession  of  th  said 
•^Z  ^'  r."  (the  defendant)  *«  containing  nine  hundred  and 
eighty-sic  acres.  It  the  same  more  or  less.'*     On  resurvey,  (he 
tract  was  found  to  contain  about  one  hundred  acres  lets  than 
the  quantity  expressed  in  the  deed.    In  an  action  on  tie  band 
given  for  the  put  chase  money,  it  was  held  that  defendant  was 
not  entitled  to  a  deduction  for  tlie  quantity  of  lan^  deficient. 
This  was  an  action  of  debt  on  bond  for  the  purchase 
money  of  a  tract  of  land.     The  defence  was  a  deficiency  in 
the  number  of  acres,  for  which  the  defendant  claimed  a  de- 
duction.    Whether  a  deduction  ought  to  be  allowed  or  not, 
depended  upon  the  construction  of  that  part  of  the  deed  con- 
taining  the  description  of  the  land,  which  was  in  the  following 
words:  *•  all  that  plantation  or  tract  of  land,  situate,  lying  and 
being  in  Christ  Church  Parish,  about  eight  miles  from  Hibben's 
ferry,  now  in  the  possession  of  the  said  A.  V.^Toomer,  contain- 
ing  nine  hundred  and  eighty-six  acres,  be  the  same  more  or 
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less.  ^    Upon  a  resurvey,  there  appeared  to  be  about  an  bun* 
dred  acres  less  than  is  expressed  in  the  deed.     The  presiding 

jadge  instmcted  the  jury  that  the  defendant  was  entitled  to  a 
deduction  for  the  value  of  that  quantity  of  land,  and  they  found 
a  verdict  accordingly.  This  was  a  motion  for  a  new  trials  gq 
the  ground  of  misdirection  of  the  court. 

J%e  opinion  of  the  Cowrt  was  delivered  by  Mr.  Justice 
Jfatt. 

Every  deed  for  the  transfer  of  land  must  contain  som^ 
description,  siitBciently  certain  to  let  it  be  known  what  is  in- 
tended to  be  conveyed.  Land  may  be  so  described  by  meteii 
and  bounds  as  to  control  the  number  of  acres;  or  it  may  he  so 
described  by  name  or  character  that  the  metes  and  bounds  will 
be  unnecessary,  and  so  that  the  number  df  acres  mentioned 
may  be  considered  only  as  a  part  of"  the  description;  or  the 
quantity  may  be  expressly  warranted.  But  in  every  case,  we 
must  look  to  the  whole  description,  %nd  that  part  which  is  tho 
most  certain  must  prevail*  Now  the  question  is,  whether  the 
warranty  in  the  present  case  extends  to  the  quantity  of  land 
sold,  or  to  a  well  known  plantation  in  gross,  witliout  regard  to 
the  number  of  acres.  It  is  described  as  <*  all  that  plantation  or 
tract  of  land,  situate,  lying  and  being  in  Christ  Church  Parish, 
about  eight  miles  from  Hibben's  ferry,  now  in  the  occupation 
of  the  said  A.  V.  Toomer.''  If  it  had  stopped  here,  there  can 
be  no  doabt  but  that  the  description  would  have  been  sufficient* 
ly  certain,  and  there  can  be  as  little  doubt  that  the  warranty 
would  not  have  extended  to  any  particular  quantity.  Nor  can 
the  addition  of  the  other  words  make  any  difief ence;  the  words 
are  <*  containing  nine  hundred  and  eighty-six  acres,  be  the  same 
more  or  less,"  and  what  is  that  more  than  to  say,  ^^  all  that 
plantation  whereon  the  said  A.  V.  Toomer  now  resides,  what* 
ever  may  be  the  number  of  acres."  The  plantation  was  well 
known  to  the  defendant,  for  he  was  then  in  the  occupation  of 
it,  and  probably  knew  with  sufficient  certainty  the  number  of 
acres  that  it  contained,  or  at  least  of  all  that  was  of  sufficient 
value  to  enter  into  the  consideration  of  the  purchase. 
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It  IS  thought  that  this  opinion  conflicts  with  the  decision? 
%hich  liave  already  been  made  in  this  court  on  the  subject. 
IBut  I  think  it  will  be  found  that  tlnfty  all  steer  clear  of  the  ques- 
tion Qow  before  us.  The  first  is  the^case  of  Gray  €tnd  the  Ex'^ 
ecuiors  of  Handkinson^  1  JSay,  278.  In  that  case  a  plat  was 
exhibited  at  the  time  of  the  sale,  representing  a  mill  seat  as  be* 
longing  to  the  land,  which  it  appeared  was  the  principal  object 
of  the  purchase.  The  court  allowed  the  defence,  on  the  ground 
•f  misrepresentation,  by  which  the  purctraser  bad  been  de- 
reived  and  the  great  object  of  his  purchase  entirely  defeated. 
Tlienext  was  the  case  of  the  State^  vs.  GaUlard,  2  Bay,  p.  11^ 
which  was  decided  precisely  upon  the  same  principles.  The 
oourt  say  *^  wlienever  there  is  a  failure  of  consideration,  a  mis* 
^Bepresentation  or  concealment  of  material  circumstances,  it  wtU 
Titiate  the  contract  in  toto,  or  entitle  the  party  injured  to  suck 
teasonable  abatement  in  the  price  of  the  thing  sold,  as  will 
compensate  him  for  the  misrepresentation.^  In  the  case  of 
Sumpter  and  Welch^  2  J?ay,  558,  the  plaintiff  had  warranted  a 
oei*tain  number*  of  acres.  Upon  a  resui-vcy  there  was  found  to 
be  a  considerable  deficiency,  for  which  it  was  held  that  the  de« 
fehdant  was  entided  to  a  deduction.  In  the  case  of  Adams  and 
WUie^  f  1  NeiiSfM'  Cord^  T8,j  there  was  not  only  a  misrepre* 
sentation  at  the  time  of  the  sale,  but  the  land  was  so  described 
in  the  deed  as  to  admit  of  no  other  construction  but  that  the 
warranty  extended  to  the  precise  number  of  acres.  The  case 
of  Tunno,  and  Fludd^  Ut  MCord,  121,  is  the  last  that  I  shall 
notice.  In  tliat  case  a  plat  of  resurvey  was  exhibited,  rcpre- 
$entingatractof  land  embraced  witliin  certain  lines  of  an  a^ 
certained  lengtli  and  containing  a  certain  number  of  acres^ 
Upon  a  resurvey  it  wasfound^thatthe  surveyor  had  made  a  mis- 
take in  some  of  the  lines,  by  which  the  purchaser  had  been  ac- 
tually deceived  in  tlie  quantity  of  land  which  he  supposed  he 
}tad  bought.  This  is  the  case  which  it  is  said  runs  on  all  fours 
with  the  case  now  under  consideration.  Bui  where  is  the  ana- 
logy.'^ In  tlie  first,  the  purchaser  had  bought  a  tract  of  land  by 
specified  metes  and  bounds.  The  e'videncc  by  w*hich  br  might 
ascerlaiii  the  quantity  was  laid  Ijcfore  hiu).     Any  person  who 
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eotild  multiply  two  lines  together  and  divide  the  product  by  the 
number  of  square  feet  in  a  square  acre  could  have  calculated 
the  number  of  acres.  But  the  evidence  itself  was  delusive,  and 
when  he  discovered  the  mistake,  (I  will  not  call  it  fraud,  be- 
cause I  presume  it  was  unintentional)  the  courts  held  that  he 
was  entitled  to  redress. 

It  is  said  that  the  words  "more  or  less/'  mean  nothing 
more  thau  the  mere  fragments  that  may  happen  to  be  over  or 
under  a  specified  number  of  acres.  It  is  true  that  sometimes 
tbey  mean  but  little;  at  other  times  they  mean  nothing.  But 
they  may  mean  much  or  little,  according  to  the  other  words  of 
description  with  which  they  are  associated.  Thus  if  a  person 
should  sell  a  lot  of  land  in  Charleston,  described  as  "a  pafa  • 
lellogram  measuring  two  hundred  feet  on  Broad-street,  and  one 
hundred  feet  on  Meethig-strcet,  containing  twenty  thousand 
square  feet,  more  or  less;"  those  words  would  have  no  mean* 
ing,  because  the  dimensions  being  given  and  the  quantity  cor^ 
rectly  stated,  the  result  would  be  precisely  the  same  even  if 
those  words  were  omitted.  But  suppose  such  a  lot  had  bccu 
represented  as  containing  ten  thousand  or  thirty  tliousand  square 
feet,  then  they  would  serve  to  remove  the  ambiguity,  and  to 
show  that  the  land  contained  within  those  lines  and  that  only 
was  to  be  conveyed,  whatever  the  quantity  might  be.  But 
suppose  upon  actual  survey  the  line  on  Broad-street  should 
be  found  to  be  but  one  hundred  feet  long,  and  that  upon  Meet- 
iug  street  only  fifty  feet,  the  words  "more  or  less''  could  not 
screen  the  seller  from  liability  for  the  deficiency;  and  such  was 
the  case  of  Tunno  and  Fludd.  But  suppose  a  person  to  sell  to 
A.  B.  the  lot  in  Chai'leston  "at  the  corner  of  Broad  and  Meet- 
ing-streets, whereon  the  said  A.  B.  now  lives,  containing  twen^ 
ly  thousand  square  feet,  more  or  less,"  1  apprehend  the  pur^ 
*  chaser  could  have  no  recourse  to  the  seller,  if  there  should  hap^ 
pen  to  be  a  deficiency  in  the  number  of  square  feet;  and  such  I 
consider  to  be  the  case  now  under  consideration.  Tliere  was 
no  misrepresentation  or  deception;  the  defendant  purchased  the 
plantation  on  which  he  was  then  living,  and  with  which  he 
Bivst  be  presumed  to  have  keen  well  acquainted,  for  w!iich  he 
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promised  to  pay  a  gross  sum,  whatever  the  number  of  acrcto 
Blight  be,  more  or  less.     1  am  of  opinion  therefore,  that  he  is 
not  entitled  to  any  deduction,  and  that  a  new  trial  ought  to  be 
granted. 

Colcock,  and  Joimonf  Justices,  concurred* 
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John  M^Fall,  vs.  Wm.  Shsrrard. 

One  jD.  being  indebted  to  both  Plaintiff  and  Defendant  eoii* 
wyed  the  land  in  dispute  to  Defendtmt  in  part  payment  ofhi$ 
deb4,  at  its  ftdl  value^  pending  a  suit  in  Equity  against  him 
by  Plaintiff }  who  afterwards  obtained  a  decree  and  issued 
execution,  upon  which  the  land  was  svld  and  purchased  by 
Plaintiff.  The,  deed  to  Defendant  was  not  recorded  within 
«U7  months,  as  required  by  law,  but  Plaintiff  had  notiie  of  it 
before  hts  purchase,  and  before  obtaining  his  decree.  Add 
that  the  actual  notice  supplied  the  omission  to  record  wUhin  si» 
^manths,  and  that  Defendants  deed  was  ralid  as  to  Plaintiff 

Trespass  to  try  titles  to  land.  Both  patties  claimed  tha 
land  in  dispute  under  John  Dickie.  He  was  indebted  to  botfai 
and  on  the  10th  February,  1819,  the  plaintiff  filed  a  bill  in 
fte  court  of  equity  against  him  for  an  account.  The  decree  of 
the  court  wasj>ronounced  on  the  17th  June,  1820$  execution 
lodged  in  the  Sheriff's  office,  30th    June:  levy  3d   August^ 


#. 
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sale,  5th  September  following.     Plaintiff  was   the  purchaser, 
and  the  Sheriff's  deed  to  him  bears  date  the  13th  Sept.  1820. 

On  the  2 1  St  December,  1819,  Dickie  conveyed  the  land  to 
the  present  defendant  in  part  payment  of  his  debt  and  at  iis  full, 
value;  but  the  deed  was  not  recorded  until  the  26th  August, 
1820.  It  appeared  in  evidence,  that  although  the  deed'  warf 
not  recorded,  the  plaintiff  had  notice  of  its  existence  before  the 
date  otlm  decree  amd  widiin  six  months  after  its  cxecuti6n;  an  J  ' 
the  question  was,  whether  the  deed  for  want  of  recording  with- 
in the  time  prescribed  by  law,  was  not  void  as  to  the  plaintiff. 
The  presiding  judge  was  of  opinion,  and  so  instructed  the  jury, 
that  it  was  not,  and  they  found  a  verdict  for  defendant.  A  mo- 
tion was  now  made  for  a  new  trial  on  the  ground  of  misdirec* 
tion  in  tliis  particular. 

TAc  opinion  of  the  court  toas  delivered  by  Mr.  Justtec^ 

Johnson. 

The  rights  of  the  parties  in  tliis  case  depend  on  the  con- 
Btruction  of  the  act  of  1785,  Pub.  LatvSj  381,  2.  Amongst 
other  things,  this  act  provides  that  ail  deeds  for  lands,  between 
persons  resident  in  the  state,  as  was  tlie  case  of  these  parties, 
shall  be  recorded  in  the  clerk's  oflke  of  the  district  in  wliich 
they  are  situated,  withio  six  months  after  the  execution  thereof^ 
^d  ^t  is  declared  that;  if  any  such  deed  shall  not  be  recorded 
withih  that  time^  such  deed  shall  only  be  valid  betwean  the 
parties  themselves  and  their  heirs,  <^but  shall  be  void  and  ioca- 
^bl^  of  varying  the  right  of  persons  clain/uig  as  creditors  or 
under  subsequent  purchases,  recorded  in  the  manner  before 

|trescribed.'' 

It  18  obvious  that  the  mischief  intended  to  be  remedied  by 
this  act,  wail  the  feciltty  with  which  frauds  might  be  practised  by 
4fiuble  coi^ey ibices,  and  the.  remedy  provided,  is  recording  the 
4eed$  in  the  clei:tL'»  office;  thus  constituting  a  common  place  of 
-^epbsite  for  ail. tt|f;, laud  titles  in  the  district,  to  which  all  may 
resort  for  ijif9rmc^J9n,  and  thus  protect  them^ves,  fironi  such 
I^af:tice8.  Butjf  thisjnformatioais  attaine4;by  other  meanf^ 
Ae  object.of  tl^e.act  xa .accomplished,  and  on  the  principle  that 
when  (he  reason  cca?es,  the  law  also  ceases,  the  law  becomes 
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inoperative,  and  it^  sanctions  do  not  attach.  Ti|e  case  of  Tari  vs. 
Crawford^  1  M^Cord  205,  proceeds  on  thifi  principle,  l^ 
the  construction  of  this  act,  the  court  tliere  says,  that  althougfa 
a  prior  deed  has  not  been  recorded,  yet  if  a  subsequent  purcha- 
ser has  no^ee,  be  is  not  protected;  and  such  is  vow  the  receiv- 
ed rule,  and  whether  we  refer  to  the  principle  or  to  its  appU^- 
lion,  it  foHows  tliat  notice  is  a  substitute  for,  and  has  the  effect 
^ '  of  .recording. 

The  plaiiitlff  claims  protection  under  fhi3  act  ia  the  doi^ 
ble  character  of  subsequent  purcboser  and  creditor,  atod  we  wiH 
proceed  to  examine  them  with  reference  to'  thtee  rufts.  arid 

1st.  As  a  subsequent  purchaser.  Dickie  conveyed  to  the 
defendant  on'the  21st  December,  1819.  Tb^  plaintiff  had  no- 
tice before  the  17th  June,  (the  date  of  his  decree)  withki  six 
months  after  the  execution  of  the  deed,  and  long  before  he  be- 
came tlie  purchaser.  The  erne  falls  therefore  precisely  within 
the  rule  laid  down  in  the  case  above  cited,  and  he  cannot-  be 
protected  in  that  chiiracter. 

2dly.  As  creditor.  I  do  not  comprehend  precilely  wEttt 
is  intended  by  the  term,  *<  claiming  as  creditots,^  as  ils^d  in 
the  act.  It  may  be  doubtful  whether  they  do  not  apply  exdu* 
sively  to  such  as  claim  by  some  lien  on  the  land,  aj^  mortgagee, 
&c.  but  1  do  not  think  it  necessary  to  consider  that  matter  in  this 
case.  ^  Give  to  them  the  most  liberal  and  extended  interpreta- 
tion in  favor  of  creditors,  and,  a;^  to  this  case,  the  same  coitise* 
quences  must  follow. 

If  we  examine  into  the  policy  of  the  act,  il  'U  obvious  thM 
U  was  the  intention  of  the  legislature  to  protect  only  that  ciiM 
<of  creditor  who  bad  tiiisted  the  ostensiUe  owner  on  tliie  crddk 
of  his  propel-ty,  by  imposing  a  forfeiture  on  him  who  by  keieping 
iecret  his^titles,'  should  enable  the  debtor  4o  obtedn  a  credit  by 
holding  c|ut  false  colors.  This  policy  couM  not  exiiend  to  ctues 
where  the  debt  was' contracted  before  the  sale.  THe  debtor  - 
might  sell  notwithstanding^  and  the  creditor  would  thereby 
lose  his  security,^  and  the  purdbader.woiiild  be'witfabu't  motiw 
fpr  c€M:<ikbiient. 


•     - 
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The  plaintiff's  demand  against  Dickie,  was  prior  to  the  safe 
to  the  defendant.  His  bill  was  filed  in  February,  1810,  and 
the  defendant's  deed  bears  date  in  December  following,  and  if 
this  constmction  be  correct,  the  deed  is  not  void  as  to  him. 

Again.  It  will  not  be  denied  that  if  the  deed  had  been  re-> 
eorded  within  the  six  months,  that  it  would  have  been  valid  to 
tall  intents  and  purposes;  and  according  to  the  rule  deduced 
firom  the  case  of  Tart,  vs.  Crawford,*  that  notice  i»  a  substitir- 
tion  for,  and  supplies  the  place  of  recordings  it  is  in  efiect,  as 
to  the  pladntiff,  a  recording  of  the  deed,  and  he  has  nothing  to 
complain  of,  as  all  the  purposes  of  the  act  are  .fully  answered* 
JHotimi  refused. 

Johnson^  Hugefj  GwUt^  and  Riehardsan^  Juatiete,  cchi? 
Ciiinred. 


Slack,  vs    LiTTLcriELo. 

Trover  far  Cotton*  The  proof  of  conversion  fdied  on  was, 
that  defendant  havif^  lost  cotton^  and  having  cause  to  suspeei 
that  it  wasin plaintiff's  possession^  obtained  a  search  ufarrunt 
and  was  in  company  with  the  constable  who  seized  cotton^  an* 
moering  the  description  of  defendant's^  in  plaintiff* s  posses-' 
sion.  JVb  proof  of  a  dftnantt  on  defendant,  or  that  he  had 
been  in  possession  of  the  cotton  seized.  Verdict  Jor  dejen* 
da^ty  aud  new  trial  refused. 

Tboveb  for  sixty  pounds  of  picked  cotton.  The  defeo- 
tiant  alleged  the  loss  of  a  quantity  of  picked  cotton  and  ob- 
tained a  search  warrant.  The  constable,  with  the  defendant  and' 
others  in  company,  went  to  the  plaintiff's  house  and  found  there 
about  sixty  pounds  of  picked  cotton,  which  defendant  claimed 
as  lus  own.  The  cotton  lost  by  defendlmt  had  been  packed, 
•and  was  taken  from  his  factory  onTyger  river,  and  the  wit* 
nesses  all  agreed  that  the  parcel  found  at  plaintiff^s  had  the  ap* 
pearance  of  having  Wn  packed,  and  one  mtness  swore  that  it 
smelt  of  the  oil  used  in  the  factory^ 

The  plaintiff's  clerk  (called  by  himself)  proved  that  he, 
4iQ  vitnessi  bad  a  few  nights  btfore  purchased  twenty-four 
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^pounds  of  this  cotton  from  a  negro,  belonging  to  Mr.  Partrui% 
who  had  a  written  permit;  but  the  permit  was  not  pro- 
duced. The  plaintiff  had  purchased  the  balance  in  his  absence, 
but  from  whom  he  did  not  know*  (The  cotton  appeared  to  be 
«11  cC  the  same  quality.) 

There  was  no  evidence  tliat  the  cotton  was  ever  in  defend 
darn's  possession,  or  that  plaintiff  had  made  a  demand  on  him, 
and  the  facts  relied  on  to  prove  the  conversion,  were  that  de« 
jendant  had  procured  the  warrant  and  was  in  company  with 
the  constable  when  he  carried  it  away. 

Verdict  for  defendant — ^and  motion  for  a  new  trial,  on  the 
grounds  that  propeity  in  the  plaintiff  and  conversion  by  the , 
defendant  were  sufficiently  proved. 

The  opinion  of  ike  court  wat  delivered  by  Mr.  Justice 
Vantt. 

To  maintsdn  an  action  of  trover,  it  is  necessary  that  it 
should  appear:  1st.  That  the  plaintiff  had  either  an  absolute  or 
special  property  in  the  goods  which  are  the  subject  of  the.action^ 
at  the  time  when  they  came  into  the  possession  of  the  defen* 
dant,  who  has  converted  them;  and  3dly.  that  the  defendant 
has  been  guilty  of  a  wrongful  conversion.  From  the  evidence 
which  tbb  trial  furnishes,  I  am  inclined  to  think  that  no  right 
of  property  was  established,  in  support  of  the  plaintiff's  claim  to 
the  cotton,  but  on  the  contrary,  that  the  presumption  of  right 
arising  rom  possession  merely,  was  rebutted  by  the  evidence 
of  his  having  procured  a  part  from  a  negro,  without  showing 
at  the  same  time  that  the  negro  was  duly  authorised  to  sell  him 
the  cotton. 

To  sustain  the  allegation  of  a  conversion  by  the  defen« 
dant,  possession  in  the  defendant  himself  must  be  proved. 
Btdli  JV.  P.  44;  2d.  Sdwjnj  1303 — ^no  such  evidence  was  of- 
fered.  The  goods  were  taken  possession  of  in  virtue  of  a 
search  warrant,  obtained  by  the  defendant,  and  not  without 
]M*obable  cause  that  the  plaintiff's  possession  was  unlawful. 
The  court  are  unanimous  in  the  opinion  that  a  new  trial  should 
be  refused. 

Rkhardsont  ^ottf  and  Hy^r^  Justices,  concurred. 
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^  The  sheriff^s  deed  to  plaintiff  conveys  "  all  thai  plantation  or 
tract  oj  land,*^  belonging  to  defcndavt  "  in  Sumter  district, ^^ 
Defendant  had  several  tracts  of  land  in  Sumter  distnet.  Held 
that  the  deed  xoas  void  for  unccrtaintifj  and  that  the  dtfect 
eonJd  not  be  supplied  by  the  sheriff  ^s  advertisemeHi^  #f  Ins  oral 
testiinontft  to  skcio  what  land  was  levied  on  and  meoM  i»  &e 
conveyed. 

Action  of  trespass  to  try  tide.  The  plaintiiT  claimed 
iHider  the  shcrifl^s  deedf  he  produced  a  judgmeni  igiMDst  BiPcb* 
more,  but  not  the  execution  under  wtncb  the  sale  was  oiade* 
,Hc  proved  an  ineflectual  search  for  it.  The  sheriff  was  swom 
and  examined  oB  lliepart  of  the  plaliitiir,  who  proved  that  he 
had  the  execution  in  his  bauds,  at  the  time  of  the  levy;  that  bU 
fevy  book  was  lost^  but  that  lie  bad  levied  upcm  the  tract  on 
which  deieudaut  lived;  not  the  mil  tract.  He  spoke  very  po- 
sitively. .  The  sheriff's  deed  was  tlien  ofiered — ^it  described  tht 
land  sold,  thus,  ^  all  that  plantation  or  tract  of  land  lying  iis 
Sumter  district  J*^  The  surveyor  tlien  produced  bis  plat,  whtck 
was  found  to  be  a  sur\'ey  of  the  mill  tract.  The  sheriff's  ad« 
vertisement  was  next  offered,  to  shew  what  laad  was  levied 
upon,  and  wb?vt  land  the  deed  meant  to  describe.  Deieudaut 
objected  to  the  inU'oductioD  of  the  deed  for  these  purposes,  but 
was  overruled.  A  motiou  for  a  non-suit  was  also  overiuled: 
Plaint^  bought  the  land  for  fiAy  dollars  at  the  sale.  The  mill 
tract,  wliich  he  contended  was  the  land  purchased,  bad  upon  it 
a  saw  and  grist  miU.  Verdict  for  plaintiff,  the  land  and  oue 
cent. 

The  motion  for  a  non^suit  was  renewed  on  app^,.  and  if 
refused;  a  motion  for  a  new  trial  was  substituted: 

1.  Because  the  slieriff's  advertisement  ought  not  t^  have 
been  received  in  evidence  to  explain  tiie  deed: 

2.  Because  the  description  of  the  land  in  the  deeiwmwQ 
indefinite  that  it  could  convey  no  right. 

7^  opinion  of  the  Couri  was  delivered  by  Mr.  JusiM 
Gantt. 

« 

The  plaintiff  founds  bis  claim  under  a  deed  of  conveyance 
from  the  sheriff  of  Sumter  district,  and  the  only  description 
given  of  the  premises  intended  to  be  conviryed  is,  *'  a{l  that 
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BiRCHHORE  ads,  Brouohton. 
^lantatiea  or  tract  of  land  \yitig  in  Sumter  district."  The 
tounsel  for  the 'defendant,  considering  the  deed  void,  on  account 
of  the  generality  of  the  dedcriptton,  moved  for  a  non-suit;  but 
was  overruled,  and  the  plaintifFhad  a  verdict.  The  same  ground 
is  now  insisled  on. 

In  a  deed,  the  premises  oqght  to  comprehend  tlie  certainty 
of  the  lands  or  tenements  to  be  conveyed,  4ih  Comyns  Dig* 
162;  and  a  grant  shall  be  void  if  it  be  totally  uncertain;  as  if 
m  man  grant  as  many  trees  as  can  be  spared  in  his  manor,  or 
if  be  grant  £10  per  annum,  parcel  of  his  manor,  without  other 
certainty,  Comyns  302.  In  both  these  instances,  there  is  at 
least  as  much,  if  not  more  of  certainty  in  the  description,  than 
is  famished  by  the  present  deed;  but  inasmuch  as  it  does  not* 
appear  what  trees  can  be  spared,  or  from  what  parcel  of  the 
mavQf  tlxQ  grant  of  £10  per  annum  i^  to  issue,  such  eoqvej- 
an'ce  w^irkl  be  void  for  unecrtainty. 

Binrhmore,  the  defendent,  owned  several  tracts  of  land 
lying  id  Sumter  i  >iistrict;  the  Sheriffconveyed  one.— <-It  would 
be  as  impossible  to  say,  from  the  description  in  the  sherilTtf 
deed,  which  of  the  tracts  of  land  of  Birchmore  was  intended,  as 
in  the  mstance  quoted,  to  say  what  trees  or  what  parcel  of  th^ 
manor  was  intended.  Hence  arose  the  necessity  iu  this  case,( 
of  resorting  to  evidence  extrinsic  to  the  deed,  to  ascertain  an<( 
identiiy  the  land. 

The  sheriff  was  called  upon  to  give  oral  evidence  o(  that 
which  ought  to  have  been  shewn  by  his*  official  deed*  Th« 
€lecution  under  which  the  levy  was  made  he  had  lost,  or  so 
ihislaid  as  that  it  could  not  be  come  at.  It  would  be  dangerous 
fa  dieen*en]e,to  the  best  interests  of  the  community,  were  this 
rxbeedingTy  loose  and  very  incorrect  procedure  to  be  upheld 
and  supported.  Where  there  are  so  many  materials,  from 
fAenee  tof  firmish  out  description*  as  appertain  to  lands  sold  un« 
der  execution,  the  omission  neither  can,  or  ought  to  be  suppIL 
•d'^^y  oral  testimony  "Rte  certanty  required  by  law  dionld 
•e  fotmd  in  the  deed  itself,  and  not  sought  for  aliunde.  Had 
tfte ''dfesfrfipfion  been  "al|  that  tract  of  land,  lying  in  South 
©kroKna,"  it  would  Itave  been  just  as  good  as  tliat  furnished  by 
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this  deed^  True,  it  might  have  iocreased  the  perplexi^  of 
the  alienee,  to  find  where  it  was  situated,  from  the  extended 
Bmtt  of  the  search  to  be  made,  but  in  point  of  legal  certainty,  it 
trould  have  been  precisely  the  same.  1  am  of  ophiion  that  the 
motion  for  a  non  suit  should  prevail,  and  the  postea  i^  to  bede^ 
Bvered  to  the  defendant. 

'Noitj  and  Ilvgevy  Justices^  concurred. 

DcsaussurCy  for  motion. 

filler,  coulra. 


The  State,  vs.  James  H.  M'Kennan. 

^!the  indictment  charged  the  defendant  unth  having  ttmrnitled 
perjury  J  by  swearing  at  a  court  in  July^  th4t  he  had  Witnessed 
a  transaction  in  October  of  the  same  year.  Held  not  to  he  a 
repugnancy  nor  to  afford  cause  for  nrreMtng  the  judgment. . 

One  who  had  been  charged  with  a  crime  by  the  oath  of  the  d€* 
fendant^  was  a  competent  witness  against  him,  on  his  tried  fot 

perjury* 

The  defendant  was  Indicted  for  having  committed  perjury^ 
on  the  trial  of  an  action  of  slander,  (George  Reed,  vs.  James 
M' Wright.)  The  perjury  assigned,  was  in  swearing  that  Reed 
had  been  seen  by  the  defendant  in  a  certain  position,  which  in- 
dicated that  be  was  in  the  act  of  bestiality,  he.  The  testimony 
need  not  be  recited;  but  George  Reid  swore  to  his  own  inno- 
ccnce,  and  that  he  never  was  seen  in  the  situation  described  by 
the  defendant.  This  witness  was  objected  to  by  the  comisel  for . 
the  defendantj  as  being  incompetent  on  the  ground  of  interest^ 
in  as  much  as  a  conviction  of  the  defendant  would  prevent  hint 
from  being  a  witness  ui  an  indictment  against  George  Reid^ 
who  was  therefore  interested  to  procure  a  conviction.  The 
court  over  ruled  the  objection.  The  jury  found  the  de- 
fendant  guilty. 

The  defendant  now  moves  the  court  in  arrest  of  jodgment^ 
Because  the  indictment  sets  forth  that  at  July  court,  1823,  in  • 
certain  trial  then  had,  the  defendant  swore  that  at  a  time  snbse* 
(|ucnt,  to  wit,  on  the  tenth  of  October  of  the  same  year,  lie 
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htid  seen  the  plainciff  ia   a  certain  position;  wkich  makes  4m 
indwCmeDt  contradictory,  repugnant  to  itself  and  void;  and  €6t 
BBewtciai: 

1st.  Because  tbecouirt  admitted  CSeoif^  Reed,  tbepanj 
aggrieved  by  the  supposed  perjury,  as  a  competent  witnesii^. 

2d.  Because  the  evidence  was  not  jsufficieat  in  law  id  ao^ 
thoriie  a  convictibn. 

Tke  opinion  of  the  Court  was  deSi^ered  by  Mr   Juatio^ 
Kchardson. 

The  motion  in  arrest  of  judgment  is  founded  upon  a  siip^ 
posed  inconsistency  appearing  on  the  face  of  the  indictment,  hi 
stating  (hat  the  defendant,  in  July  1823,  swore  that  he  saw  the 
crime  committed  o^  ^ste  10th  of  October  in  the  same  year; 
which  is  inconsistent  and  impossible,  because  the  10th  October, 
1823,  had  not  occurred  at  the  time  of  the  oath  taken.  No  rule 
in  pteaditig  Is  clearer  or  more  rational  than  that  the  indictment 
•honld  set  forth  the  facts  and  circumstances  necessary  to  con* 
atitute  the  supposed  crime,  without  inconsistency  or  repugnancy. 
For  instance,  to  state  that  th^  crime  had  been  committed  upoA 
a  day  yet  to  come,  would  be  repugnant  and  render  the  count 
void.  But  diis  caiinot  be  iald  of  the  indictment  before  us;  fiur 
It  docs  not  state  that  the  defendant  swearing  in  July,  1823,  -com*- 
^itted<fae  supposed  perjury  upon  the  10th  October,  but  that 
the  defendant  committed  the  perjury  in  July,  by  Swearing  that 
Reed  had  done  a  certain  act  on  the  10th  October.  For  the 
ptsrposc  of  considering  the  question  of  arrest,  we  roust  take 
the  facts  as  set  forth,  ^ud  if  the  defendant  did  swear  that  Reed 
eommitted  the  act  in  October,  1823,  however  inconsistent  the 
levidence  may  have  been,  yet  the  indictment  cannot  be  inconrect 
in  setting  it  forth  precisely  as  defivered  in  conrt  from  the  moutli 
of  the  defendant.  On  the  contrary,  as  a  general  rule,  the  greater 
the  departure  from  such  a  course,  the  greater  the  danger  of  iii« 
irorrectness:  for  though  a  general  account  of  the  words  deliver^ 
ed,  may  not  be  bad,  yet  an  exact  detail,  ev^  when  snperfluou% 
inust  be  better.  In  a  word,  to  describe  t]|pe  act  chai^ged  just  as 
U  happened,  cannot  be  wrong;  and  if  the  act  consists  of  sup- 
posed false  wMti  spok^  on  oath,  the  ssane  nile  applies  and 
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with  the  same  force;  the  end  in  vievv  being  a  correct  repceseftia^ 
tion  of  the  fact.     The  argument  used  cannot  therefore  prevail.- 

It  has  been  further  suggested,  that  peijury  cannot  be  pre- 
dicated of  the  oath,  howeter  false  and  material,  if  the  defen- 
dant ascribed  an  impossible  date  to  the  act  charged  to  have 
been  committed  by  Reed.     But  1  can  perceive  no  substantial 
reason  for  this  objection.     A  witness  may  through  design,  inr 
advertence,  or  even  a  careless  habit,  acquired  in  colloquial  <;om- 
muntcation,  ascribe  an  impossible  date,  and  yet  relate  the  ma- 
terial facts  with  great  effect  and  without  sttS|ucion  of  falsehood. 
In  speaking  of  recent  occurrences,  how  often  do  we  hear  « the 
year  eighteen,"  or  "  "  the  year  twenty,"  used  for  1818  or 
1820;  or  1  was  bom  in  70,  for  1770,  &c.  arismg  from  habit; 
and  not  unfrequently  such  mistakes  as  the  following,  "  1814^ 
in  place  of  "  1804,"  «  1828"  for  «  1818,"  arising  from  inad- 
vertence.    Yet  it  docs  not  follow  that  the  important  facts,  thus 
connected  witli  a  date  literally  impossible,  become  thereby  un- 
meaning and  lEnvolous.     Neither  the  design  nor  impression  of 
the  speaker  can  be  so  easily  concealed,  of  which  we  cannot 
have  a  more  perfect  example  than  in  the  case  before  us;  for  not- 
withstanding the  inconsistency  as  to  time,  still  every  one  must 
feel  that  if  the  allegations  of  the  indictment  be  true,  the  defen- 
dant's oath  was  im{H*es8ive  and  left  a  deadly  wound  upon  his 
neighbour's  reputatipn. 

The  next  objection  is,  that  Reed  was  an  incompetent  vit- 
ness,  because  by  possibility,  be  might  be  indicted  for  the  crime 
charged  by  tiie  defendant,  and  thereby  had  become  interested 
to  render  the  defendant  an  incompetent  witness,  which  he  might 
do  by  convicting  him  of  perjury— And  certainly  he  may  feel  a 
bias  arising  out  of  his  possible  consciousness,  or  the  anticipation 
of  such  eventual  conse  {uences;  but  his  danger  is  barely  possi- 
ble, at  least  until  an  indictment  shall  have  been  found  against 
]um.  On  the  other  hand,  if  every  defendant  could  get  rid  of 
the  evidence  of  his  prosecutor,  by.  charging  him  in  turn  with 
•  a  felony,  I  know  not  how  any  real  feloa  could  be  brought  to 
justice^  provided  he  can  find  out  in  due  time  the  names  of  the 
witnesses  against  him;  fyr  he  wonld  have  only  to  charge  eaqfi 
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with  a  criinie,  and  then  say  that  they  were  all  intere^ed  to  con^ 
^ct  him,  in  order  to  render  him  an  incompetent  witness  against 
themselves.  This  objection  must  therefore  go  to  the  credit  and 
not  to  the  competency  of  Reed.  Upon  the  third  ground  of  the 
want  of  ftill  testimony,  the  court  is  of  opinion  that  a  new  trial 
Miould  be  granted  without  prejudice. 

Johnsofiy  and  Hugety  Justices,  concurred. 
I  concur  on  the  last  ground,  GctntL 
lEU  fy  Martin^  for  the  motion. 
Clarkj  Solicitor,  contra. 


Copland  Psarcg,  vs.  Ex'bs*  or  Wm.  Zimmeuxan. 
The  acknotoledgesnent  oj'an  executor^  wUl  revive  a  demand^  bar* 
red  by  the  siaiute  of  hmttaiions^  at  the  time  of  the  acknoivledge* 
men/,  which  was  not  barred  at  the  death  of  the  testator. 
This  was  an  action  of  assumpsit  upon  an  open  account,  to 

which  the  defendant  had  pleaded  the  statute  of  limitations. 
The  account  was  raised  in  1813;  the  testator  died  in  181.5,  and 
in  18^,  one  of  the  executors  acknowledged  th<e  account  to  be. 
still  due  to  the  plaintiff.  No  question  was  made  upon  the  plead' 
ings,  so  that  the  single  question  for  the  consideration  of  the 
court  was,  does  the  acknowledgement  by  an  executor  of  an~  ac« 
count  clearly  due  at  the  death  of  his  testator,  but  which  is  barr* 
ed  by  the  statute  of  limitations,  at  the  time  of  the  axiknpwledge- 
ment,  take  the  account  out  of  the  statute.  The  plaindfF  re- 
covered his  account,  under  the  charge  of  the  presiding  judge, 
and  the  motion  was  for  a  new  trial;  because  the  admission  of  the* 
executor,  made  after  the  account  had  been  already  barred  by  the 
statute,  could  not  revive  the  plaintiff's  demand. 

The  opinion  of  the  court  was  deltvered  by  Mr.  Justice 

Richardson. 

It  has  been  decided,  that  a  promise  by  one  joint  debtor,  to 
pay  a  debt  barred  by  the  statute,  is  sufficient  to  take  the  case  out 
ottt  of  the  statute:  15  Johns.  Bep  3.  so  a  promise  by  one  partner, 
iMule  after  the  dissolution  of  the  partnership,  is  also  sufficient,  6 
Johns.  267i  and  in  the  case  of  Briggs^ «».  Ex'rs.  iSt^rky  2  tcnsH^ 
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Mbiuiitt,  vs.  Williams. 
Jb^  1 1 1 ,  this-  court  deckkd  that  a  praaawe  by  one  of  Bevenl 
^x^cutors  look  the  case  out  of  the  statute*  Siill  it  is  urged  that 
^  case  ^fore  us  presents  a  new  fact»  in  as  luuch  as  it  qipeared 
tlmt  thQ  accofotit  was  btured  by  the  statute,,  at  the  time  of  the 
HcknowledgcfiiienC  made  by  the  executor.  But  in  the  case  of 
Johnson  J  vs.  Becuostee  and  others^  (l^  John.)  befcMre  noticed^ 
the  debt  was  actually  barred  at  the  tiine  of  die  promise  by  one 
of  the  joiDt  debtors:  And  I  can  perceive  no  good  reason  for 
the  distinction  between  a  proBoise  before,  and  one  made  after 
the  debt  has  been  barred^  provided  the  debt  was  a  subristing 
one  and  not  barred  at  the  death  of  the  testator.  If  it  was  due  at 
that  time,  the  executor  is  the  proper  judge  whether  it  has  been 
•ince  paid..  The  lapse  of  time  raises  no  more  than  a  presump- 
tion of  payment  by  virtue  of  thestatnte,  which  presumption  is 
as  welt  retMitted  by  the  promise  made  after  the  lapse,  of  the  four 
years,  as  if  it  had  been  made  before.  In  both  instances^  the 
^otyeetis  to  tfiscover  whetblsr  the  presumption  still  remains,  i.e. 
whether  the  payment  has  been  made  or  not.  And  thf  ac*^ 
l^iowledgemenl  discoTers  the  truth  equally  in  both  instanceai. 
The  mistake  evidentiy  arises  firi>m  considering  tiie  statutt,  an 
'fibsohite  bar  to  the  recovery  of  the  debt;  whereas  by  the  settled 
construction,  it  merely  r idses  a  presumption  of  paymciyt,  arising 
from  the  lapse  of  tifne«  which  may  be  rebutted  in  various  ways« 

The  motion  was  therefore  refused* 

Johnson^  JVoit  and  Cdcock^  concurred^i. 

Gantty  diss^ted. 

JHUhTf  lor  the  inotion. 

Lsvj/i  contra* 

Marcaket  MEMtrrr,  5y  Rer  next  friend,  vs.  Mathl\s  Wil-- 

LTAMS. 

S^ibmissum  to  arUtratton,  Jy  a  father,  on  behalf  of  an  infant 
chOd^  uffih.  an  aw^rd  thereon^  mU  bind  the  infamU 
Action  oI  a^saiOt  and  battery.  The  defendant  pleaded 
^  spbpifsipii  by  tiie.  iather.  wd  next  fiwM.  of  pWotili;  wh^  wm 
W  infant^  and  an  award  tiKiwon.  Plaintiff  dwwired  gcMn^ 
iPy.    Xbe  QMMTt  <iv€»naed  the  dmu^er. 
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1!he  pkintifl'  moved  to  reverse  Ibe  deciskm,  on  Ihe  ground 
that  a  faiber,  as  nitxt  friend,  caimot  bind  bis  infant  child,  by 
Stobautting  to  artntratioa  herckimslbr  ii^arieB  to  her  person* . 

TA€  cpinion  of  the  Court  toas  delivered  by  Mr,  Juetke 
Noit. 

It  is  somewhat  remarkable  that  so  little  should  be  found  in 
the  books  on  this  subject.  One  would  b«ve  supposed  that 
Judge  Rives,  in  bis  treatise  on  domestic  relations,  would  have 
thrown  some  Ught  upon  it;  but  he  appears  to  have  passed  it  by 
unnoticed.  In  the  case  of  Weedj  vs  EUis^  3d.,  Camels  Reports, 
2^3,  it  was  held  that  ^  the  guardian  of  an  infant  might  s«b- 
iftit  to  arbitration  on  behalf  of  his  wnrd,"  and  that  a  perform- 
ance will  be  a  bar  to  a  suit  by  the  infant  wtien  he  comes  of  age. 
ludge  Livingston,  who  deKvered  the  opinicm  of  die  court,  says, 
^  It  is  difficuh  to  conceive  how  it  sholild  ever  have  been  doubt* 
ed  whether  guardians  had  this  power,  or  wliether  an  award 
under  these  circumstances  did  not  put  an  end  to  all  contro- 
versies submitted  between  the  infant  and  the  other  party."  The 
same  learned  judge  further  observes,  **  that  an  infant  should 
not  bind  himself  in  this  way,  is  right;  bat  for  that  very  rea- 
son the  power  should  be  lodged  else  where;  and  where  it  can 
be  so  properly  entrusted,  aa  with  the  person  who  baa  the  care  o£ 
all  his  property."  There  is  so  much  good-sense  in  this  reaaoiK. 
ing,  that  it  cannot  require  authority  to  induce  us  to  adopt  it*. 
And  how  much  more  strongly  does  it  apply  to  a  parent,  who  it 
the  natural  guardian  of  his  infaut  child.  It  is  necessary  ibr 
^e  safety  of  infants  themselves  that  it  should  be  sol  Thdr* 
situation  would  be  deplorable  if  they  were  neither  permitted  tm 
compromise  and  settle  any  disputes  or  difficulties  in  winch  they 
might  be  involved  themselves,  nor  any  other  person  could  do  it 
fertbem.  Public  policy,  as  wdl  as  the  peace  of  families  re-, 
quires  that  parents  should  exercise  such  controul  over  their 
children,  it  would  be  inconsistent  with  the  relation  of  parenr 
ipul  child,  were  every  school  boy  permitted,  without  controul^ 
lo  run  |o  law  with  his  childish  quarrels,  at  the  instigation  of  any- 
officious  fiiend.  And  in  whose  hands  can  such  authority  be  so 
safely  placed  as  those  of  afatherf  Who  eke  c^  be  expected  to 
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take  tlie  same'  interest  in  bis  welfare?  The  laws  of  nature,  as 
irdl  as  the  laws  of  society,  teem  to  hare  united  in  placing  the 
power  in  bis  hands,  and  I  am  ifot  disposed  to  deprire  him  of  it. 
The  motion  therefore  roos«  be  refused. 

Ganitj  Johnson^  and  Hugery  Justices,  concurred. 
WiUiams^  for  motion. 
A*  W*  Tkov^pmm^  contra. 


EXPAETS.«-^AMKS   B»   RlCHAKllSOV« 

S  Slave  was  tried  fwr  a  misdemeanar  by  a  JmHc^-  of  peace  anM 
two  ffeeholdertf  eenieneed  and  imprieoned*  The  freehMerm 
in  this  ccLse  had  luU  beeusimmoned  by  warrant  under  the  hnnd 
Uiid  seal  cf  the  justice;  and  one  of  tftem  did  not  reside  tn  the 
county  where  the  offence  W€Ls  charged  to  be  committed,  nor  had 
any  freehold  there.  Held  that  the  court  was  improperly  or^^ 
ganized^  and  prohibition  granted. 

This  was  a  suggestion  fcjfr  prohibition.  The  suggestion 
sets  forth  that  on  the  17th  September,  A.  D.  1823,  informatioD 
on  oath  was'  given  by  Edward  Broughton,  before  Thomas 
Anderson,  esq.  Justice  of  the  peace  of  Clarendon  county,  in 
Sumter  district,  char^g  that  Sam  Mitchell,  a  negro  man  slave 
0f  Colonel  James  B.  Richardson,  had  shot  at  him,  the  said 
Edward  Broughton,  in  the  said  coonty«  with  intent  to  kill  him. 

That  on  said  charge,  the  said  negro  Sam  Mitchell  was  ar* 
rested,  on  the  19th  of  the  same  month  of  September.  That  oo 
the  24th  day  of  same  month,  the  said  justice  Anderson  organic- 
dd  a  court  at  Ins  house,  consisting  of  two  justices  and  five  free- 
holders,  to  try  the  said  negro  Sam  capitally.  That  he  was  ac-* 
cordiogly  tried  capitally  by  said  court,  one  of  the  justices  and 
four  of  the  freeholders  of  which  bad  not  been  summoned  by 
warrant  under  the  hand  and  soal  of  said  justices:  that  on  the 
issue  of  hot  guilty,  the  witnesses  were  fully  examined  and  coun 
sel  heard  on  each  side;  the  same  pretended  court  retired,  and 
returned  that  they  had  no  jurisdiction  of  the  case;  the  oflence 
not  being  capital.  That  afterwards,  ,an  the  27th  of  the  same 
month,  at  the  same  place,  tlie  sai<i  Jitsttce,  yfith  Richard  Har» 


GOLUMBtA,  MARCH  TERM,  1824.  309 

£xPABi^E.— James  B.  Richahdsok, 
via  and  John  N.  Carpenter,  acting  as  freeholders,  proceeded  to 
try,  and  actually  did  try  the  said  negro  Sam  Mitchell,  on  the 
same  charges,  although  neither  the  said  Richard  Harvin  anA 
John  N.  Carpenter  had  been  summoned  for  that  purpose  by 
warrant  under  the  hand  and  seal  of  said  justice  Anderson  or 
any  other  justice;  althov^  the  said  John  N.  Carpenter  did  not 
reside  witliin  the  said  county  of  Clarendon  and  held  no  frec« 
hold  in  said  county,  in  his  own  right,  and  although  the  said 
justice  Anderson  and  Richard  Har\an  bad  made  up  and  express • 
ed  an  opinion  on  the  case,  before  the  tibial  was  gone  into,  by 
statbig  to  the  counsel  in  deiencc  of  tlie  prisoner,  that  his  efforts 
would  avail  nothing,  as  on.  the  former  trial  of  the  prisoner  for 
the  same  offence,  they  had  beard  the  said  counsel  and  be  bad 
not  made  an  alteration  of  the  opinion  tliey  had  formed. 

That  these  several  ol^ections  were  raised,  made  and  urged 
•n  the  said  trial,  against  the  court's  proceeding  to  the  said  trial, 
and  were  severally  overruled.  That  tlie  said  pretended  court 
);>roceeded  to  the  said  trial,  convicted  the  said  negro  Sam  on 
Baid  charges,  and  sentenced  him  to  twelve  months  imprison* 
ment;  and  on  said  sentence,  the  said  negro  Sam  is  now.  in  con- 
finement in  the  goal  of  Sumter  district. 

The  suggestion  prays  for  a  wi'it  of  prohibition,  to  prohi^ 
bit  the  said  justice  Anderson,  John  N.  Carpenter  and  Richard^ 
Ilarvin  from  proceeding  any  further  in  the  enforcing  the  sen* 
fence  thus  pronounced,  and  that  they  be  compelled  to  release 
and  revoke  the  said  sentence  and  totally  absolve  the  said  negro 
man  Sam  Mitchell  from  the  said  sentence. 

The  answer  of  justice  Anderson  to  the  suggestion  refecs 
to  a  copy  of  the  proceedings  of  the  court  for  the  particulars 
of  the  trial.  He  stakes  that  for  the  first  trial  he  did  sttmmoii 
a  justice  and  freeholders,  but  they  not  attending^  he  was  com- 
pelled to  call  on  persons  present  and  in  hxs  view,  to  serve 
on  said  court;  and  after  this  court,  thus  organized,  decided  they 
bad  no  jurisdiction,  h^  called  in  two  freeholders  of  the  samet 
court,  to  proceed  to  the  said  trial;  when  the  counsel  for  the  pri- 
soner objected  to  the  court's  proceeding  to  the  trial,  and  stated 
be  W9S  not  read^  as  «<»»«  if  tbe  witnesses  were  gone  bom^ 
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and  the  court  upon  this  statement  agreed  to  postpone  th^  trial 
to  the  27th  of  September:  that  said  negro  Sam  was  taken  into 
custody  on  the  19th  September,  and  the  court  organized  on  the 
2-Uh,  and  as  to  any  other  matter  or  thing  stated  in  the  suggest 
tion  he  demurs. 

He  furUier  sa}  s  that  after  the  conclusion  of  the  evidence 
on  the  part  of  the  prosecutor,  and  no  evidence  offered  in  d^ 
fence,  he  requested  the  counsel  of  the  prisoner  not  unnecessarilj 
to  take  up  the  time  of  the  court,  as  he  was  satisfied  with  the 
evidence*  There  was  a  joinder  in  demurrer.  John  Car- 
pentei's  answer  to  the  suggestion  refers  to  a  copy  of  the  pro- 
ceedings made  out  by  the  justice,  and  he  further  says  he  does 
not  reside  in  the  county  of  Clarendon,  but  he  conceives  he  is  ft 
freeholder  in  said  county,  inasmuch  as  his  wi(e  has  a  feesimple 
estate  of  lands  in  the  county.  By  the  original  entries  of  jusr 
tice  Anderson,  it  appeared  that  the  arrest  Was  made  on  tlie  19tli 
September,  and  the  court  was  organized  and.  the  first  trial  bad. 
on  the  24th  September,  and  a  new  organization  of  an  entire 
new  court,  on  a  charge  of  misdcmcnor,  on  the  27th  Septem- 
ber, when  the  conviction  took  place  and  sentence  was  pro- 
nounced. The  presiding  judge  refused  the  prohibition.  An 
appeal  was  now  made. 

1st.  Because  the  decision  was  against  law  and  evidence. 

2d.  That  the  ground  for  prohibition  set  forth  in  the  sug- 
gucstion  were  sustained  by  evidence  contained  in  the  answer  of 
justice  Anderson  and  John  Carpenter,  which  went  to  shew 
that  the  court  tvas  not  legally  constituted  and  that  they  did  nor 
proceed  in  a  lawful  manner. 

The  opinion  of  the  Court  was  delivered  by  Mr.  Justice 
Colcoek. 

The  9th  section  of  the  act  of  assembly  of  1740,  direcltf 
that  the  <<  magistrate  shall  commit  any  slave  charged  with  the 
commission  of  any  crime,  and  shall  without  delay,  by  warrant 
under  his  hand  and  seal,  call  to  his  assistance  and  request  any 
one  of  the  nearest  justices  of  the  peace  to  associate  wkh  him^ 
and  shall  by  the  same  warrant,  sumggon  such  a  number  of  the 
neighboring  freeholders  to   assemble  and  meet  together  with 
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such  justices/'  be.  This  clause  relates  to  offences  of  the  higher 
grades.  The  next  section  relates  to  misdemeanors,  and  says 
rtiat  a  slave  so  charged  shall  be  proceeded  against  and  tried  for 
«u€h  offence  in  the  manner  herein  before  directed;  but  by  one 
magistrate  and  two  freeholders  of  the  county.  Now  it  appears 
from  the  proceedings  of  the  magistrate  himself  th^  the  person 
who  set  in  the  court  had  not  been  summoned  according  to  the 
provisions  of  the  act.  The  case  was  then  coram  non  judice. 
There  was  no  jurisdiction  in  this  court.  In  fact  it  was  not  a 
court,  it  was  an  assembly  of  unauthorized  individuals,  and  the 
case  comes  within  the  principle  decided  in  the  case  of  the  State^ 
vs.  Hudnal  et.  al.  2  Nott  U  \MCori^  p.  419:  and  it  further 
appears  thatJobn  N.  Carpenter  was  not  of  the  county,  and 
fterefore  not  qualified  to  sit  on  the  triaL 

It  was  suggested  however,  that  as  the  court  had  passed 
sentence  and  the  sentence  was  in  part  executed,  the  prohibition 
could  not  issue,  for  there  was  nothing  to  prohibit.  This  would 
be  a  most  unfortunate  state  of  things,  for  in  most  cases  these  in« 
ferior  tribunals  proceed  with  such  expedition  that  it  is  impossi- 
ble to  stay  their  progress  before  they  give  judgment  and  pro* 
nounce  sentence.  The  proceeding  by  prohibition  is  intended  to 
restrain  these  subordinate  jurisdictions  within  their  prescribed 
limits  and  to  punish  them  when  they  exceed  them;  besides 
which,  when  their  proceedings  are  declared  to  be  illegal^  and. 
void,  they  are  not  only  amenable  to  the  court  but  also  lo  the 
party  injured,  b  Baton,  p.  648,  661;  tide  prohibition.  The 
motion  is  therefore  granted,  and  it  is  ordered  that  a  prohibition 

do  issue. 

CoUotkj  Johnson^  H^ger,  Richnrdslnh  and  Ganl^  Justices^ 

,4$oncttrred. 

Levy,  and  Mf^WiUiej  for  motion, 

J^ayranif  contra* 


o>d^ 
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Wm.  Clark  sow,  w.  J.  W.  Cawtet. 
J7ie  interest  which  has  accrued  on  a  senior  execution^  subsequent' 
ly  to  the  date  of  a  junior  ejnecuiionf  must  be  paidj  before  any 
part  of  the  money  collected  can  be  applied  to  the  satisfaction  oj 
'  the  junior  execution. 

Tms^as  a  rule  against  the  Sheriff,  to  shew  cause  why  he 
Mid  hot  pay  over  the  money  which  was  in  his  hands,  and  which 
he  had  collected  from  John  Ballard,  in  Satisfaction  of  an  exe- 
cution which  Wm.  dlarkson  had  ohtained  against  the  s^d  John 
Ballard.     The  sheriff  shewed  for  cause,  that  there  w€tre  older 
executions  in  his  hands  against  the  said  Ballard,  which  would 
take  the  whole  of  the  money.     It  appeared  that  a  large  portion 
of  the  amount  due  by  Ballard  on  the   senior  executions,   was 
the  interest  which  had  accrued  since  the  date  of  Clarkson's  ex- 
ecution; and  the  only  question  in  this  case  was,   whether  the 
senior  judgment  creditors  were  entitled  to  recover  the  interest 
'  n^ich  had  accrued  on  their  judgments  subsequently  to  the  date 
*  of  Clarkson^s.     The  circuit  court  decided  that  the  scpuor  eic 
'  ecutions,  principal  and  interest,  were  to  be  paid  in  preference 
to  Clarkson's.     From  this  decision  Clarkson  now  appealed. 

The  opinion  of  the  Court  was  delivered  by  Mr*  Justice 
Buger^ 

The  legislature  in  allowing  interest  on  all  judgments,  in- 
tended to  furnish  an  inducement  to  judgment  creditors  to  in-* 
dulge  their  debtors.  This  inducement  would  be  much  dimin- 
ished, if  the  interest  as  well  as  principal  were  not  secured  by  the 
judgment.  The  subsequent  judgment  creditor  is  Dot  placed  iu 
a  worse  situation  by  allowing  interest,  (which  is  only  an  ecpd*' 
Talent  for  the  use  of  the  principal)  than  he  would  be  if  the 
senior  execution  were  enforced  as  soon  as  lodged;  a  result 
which  would  generally  follow,  if  the  interest  as  wdl  as  principal 
were  not  secured  by  the  judgment.  In  similar  cases  interest 
has  never  been  separated  from  principal.  The  motion  is  re-^ 
ftised. 

J^Tott,  Johnson^  Richardson^  and  Gantt,  Justices,  cori- 
curred. 
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The  State,  vs»  Anderson  Vaughn. 
>2  warrant  isnted  under  the  hand  of  a  justice ,  of  peace^  on 
which  the  defendant  W€u  iaken^  was  held  an  effectual  commence>* 
ment  of  a  proseeuHon^  though  the  warrant  was  not  sealed. 

IN  this  case,  the  defendant  was  indicted  for  hog  stealing. 
It  appeared  that  the  bill  was  found  against  him  two  years  after 
the  offedce  was  committed.  He  therefore  contended  that  the 
prosecQtion  was  barred  by  the  lapse  of  dme.  The  solicitor  pvo- 
daced  the  warrant  on  which  be  bad  been  taken,  and  which  had 
been  issued  in  less  than  six  months  after  the  commission,  of  the 
offence:  But  the  warrant  was  not  sealed.  The  defendant's 
counsel  contended  that  a  warrant  ought  to  be  sealed;  and  that 
this  therefore  could  not  be  regarded  as  the  commencement  of 
the  prosecution.  This  objection  was  overruled  in  the  circuit 
court,  and  a  motion  was  now  made  to  reverse  that  decision.    ' 

The  opinion  of  the  court  was  delivered  by  Mr*  Justice 
fiuger. 

Formerly,  seals  appear  to  have  been  regarded  with  more 
respect  than  they  are  at  present.  When  the  art  of  writing  w^ 
confined  to  a  few,  seals  were  used  to  designate  persons;  but  nbw 
that  writing  has  become  common,  the  person  is  identified  by 
the  hand  writing,  and  seals  are  seldom  used  but  to  give  char- 
acter to  the  instrument.  There  appears  to  be  no  reason  why 
the  official  act  of  a  ma^strate  should  be  under  seal,  as  it  de* 
rives  its  character  from  the  laW  which  prescribes  it.  Should  a 
statute  prescribe  a  seal,  it  must  be  followed;  but  where  no  such 
re-  uisite  is  prescribed,  it  is  unnecessary:  (1  ?  hitty^  Vrim, 
38.)     The  motion  therefore  must  be  dismissed. 

JSTott^  Johnson,  Oantt,  Richardson,  JustKC  concurred* 


it 


1 


1 


814      SOUTH-rAROLlNA  STATE  REPORTS, 

Wm.  Means  and  others ^  vs.  Andrew  6.  Moore  and  Charles 

•   Moore,  Exwtrtor*. 

Testator  intending  to  alter  his  Will  and  make  a  netr  onr,  eave 
directions  jor  that  purpose  to  witness^  as  he  read  over  the  fVUl 
to  him.  The  witness  math  memoranda^  by  interlining  the 
proposed  alterations  in  pencil^  "  for  his  own  convenience.^^  A 
single  word  was  scored  through  unih  the  pencil.  Tes^ 
tator  not  having  completed  his  directions  the  first  day^  was 
unable  from  weakness  to  complete  than  en  a  second^  and  the 
new  PVill  was  never  drawn:  Held  no  revocation^  the  "  obliter- 
ation^^ not  being  made  by  the  direction  of  testator^  nor  intend- 
'  ed  to  revoke  the  whole  fVilL 

This  was  an  appeal  from  the  Ordinary  of  Spartanburg 
district,  who  admitted  to  probate  a  paper  dated  the  29th  Oc- 
tober, 1817,  which  was  executed  in  due  form,  to  pass  real  and 
personal  estate^  and  purported  to  be  the  last  will  and  testament 
of  General  Thomas  Moore,  deceased.  It  was  contended  before 
the  Ordinary,  that  the  will  had  been  revoked  by  the  acts  of  the 
testator  in  his  life  time,  and  the  same  question  was  brought  be-- 
fore  the  court  below,  on  an  issue  by  suggestion. 

The  will  on  its  production  to  tlie  court  appeared  per- 
fect in  all  its  parts,  and  free  from  all  marks  of  burning,  tearing, 
cancelling  or  obliterating,  except  tliat  in  one  clause,  the  wor4 
^  man"  was  scored  through  with  a  pencil  and  the  word  "  wo- 
man" inserted  in  pencil  above  it.  It  was  stated  however  tliat 
several  interlineations  had  been  made  in  pencil  which  did  not 
there  appear,  with  a  view  to  alter  the  will.  This  evidence  was 
objected  to,  but  the  objection  was  overruled. 

A  witness,  Major  Andrew  Berry,  was  then  called,  who 
proved  that  he  went  to  the  house  of  the  testator,  during  his  last 
iUness  and  a  few  days  before  his  death;  that  he  leanied,  in 
conversation  with  the  testator  about  the  state  of  his  affairs,  that 
he  had  made  a  will,  and  that  it  was  at  Dr.  Moore's.  The  wit- 
ness then  asked  him.  if  he  had  provided  in  jt  for  his  youngest 
daughter,  (who  it  appeared  had  been  born,  after  the  execution 
of  the  will.)  The  testator  was  uncertain;  the  witness  then  asked 
Jiim  if  he  should  procure  the  will  to  ascertain  that  fact,  to 
which  the  testator  assented.  The  will  was  accordingly  pro- 
«nred,  arid  the  testator  began  to  read  it,  but  soon  desisted  from 
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iv«aknes9,  and  reqacsted  the  witness  to  read  it  over  aloud^ 
which  witness  did,  and  when  he  had  finished,  the  testator  said, 
^<itistrueshei8notprov]dedfor."The  witness  then  said  tohiiUi 
*<  you  must  make  another  will,"  and  urged  upon  him  the  neces- 
sity of  it;  to  provide  for  his  youngest  daughter;  and  asked  if  be 
could  he  of  any  use  in  preparing  a  new  will  or  in  making  tlie 
accessary  alter«cions.  The  testator  replied  in  the  affirmative, 
and  directed  the  witness  to  get  a  pencil,  and  he  would  give 
him  directions  for  making,  the  memoranda  necessary  to  draff 
the  new  will.  The  witness  procured  the  pencil  and  made  cer*. 
tain  interlineations  in  some  of  the  clauses  of  the  will;  the  sole 
and  express  object  of  which  was  to  enable  the  witness  to  draw 
another  will.  In  making  them,  t}ie  witness  did  not  use  the 
words  of  the  testator,  but  the  substance  only;  and  they  were  all 
madethuS'^That  certain  property  in  such  clauses  as  were  io- 
terliued,  ^<  is  to  be  stricken  out"  and  other  property  *'  is  to  be 
put  in."  After  going  through  several  clauses  in  this  way,  the 
testator  said  he' was  too  weak  to  go  on,  and  told  the  witness  to 
stop:  he  then  desisted  and  proposed  to  call  on  tlie  testator  the 
next  day  to  finish  the  business;  to  which  the  testator  assented. 
The  witness  attended  accordingly,  but  found  the  testator  un-- 
able  to  resmno  the  subject,  and  nothing  more  was  done. 

The  testator  did  not  direct  the  witness  to  erase  any  word  or 
CO  make  any  obliterations,  nor  did  he  know  that  any  erasure  or 
obliteration  was  made.  The  *vitness  did  not  read  to  him  what 
he  had  interlined,  nor  did  the  testator  see  the  will  after  the  in- 
terlineations were  made.  The  testator  did  not  say  that  he  re- 
voked the  will  or  intended  to  revoke  it;  nor  did  he  direct  it  to 
be  cancelled  or  destroyed;  many  of  the  clauses  were  untouched, 
and  no  attempt  was  made  or  intention  expressed,  to  alter  the 
disposition  of  the  real  estate.  The  testator^s  motive  was  to 
provide  for  the  youngest  daughter,  and  the  alterations  propos- 
ed, were  calculated  and  intended  to  accumulate  a  legacy  for 
her.  Some  three  or  four  years  before  his  death,  tiie  testator  io 
'Conversation  with  another  witness,  said  he  had  made  a  mil  but 
was  not  satisfied  with  it  and  wished  to  alter  it.  He  said  his 
youngest  daughter  was  unprovided  for  in  it,  but  he  did  not  care 
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|br  that,  as  the  law  provided  for  her;  that  his  property  had  in-^ 
f:reased  and  tha|  Mrs.  Berry,  one  of  his  daughters,  had  certaia 
negroes  in  her  possession,  npt  bequeathed  to  her  in  the  will, 
which  he  wished  to  give  her. 

The  jury,  ijnder  the  charge  of  the  presiding  judge,  found 
^that  the  will  was  revoked* 

A  motion  is  now  made  to  set  aside  the  verdict  and  for  a 
new  trial,  on  ihe  following  grounds: 

1st.  That  no  act  of  revocation  was  apparent  on  the  face  of 
the  will,  and  that  the  evidence  of  such  act  cannot  be  supplied 
by  parol. 

2dly.  That  the  j|icts  done  by  the  direction  of  the  testator 
are  not  embi^aced  withia  the  statute  of  frauds  or  act  of  assem- 
.|)}y,  and  do  not  amount  to  a  revocation. 

3dly.  That  the  intention  to  revoke,  (if  there  was  any)  was 
oot  absolute  but  conditional;  it  depended  upon  the  execution 
and  substitution  of  another  will  which  was  never  perfected, 
and  therefore  no  revocatioB  took  place. 

4thly.  That  tlie  revocation  was  partial  only  and  not  total. 

For  the,  motion j  it  was  i^rgued:  Our  statute  authorizes  the 

revocation  of  wills,  by  destroying  or  obliterating.     There  miist 

be  an  intention  to  revoke,  with  an  act  of  obliteration.     Wa& 

.  there  any  thing  which  amounted  to  an  act  of  obliteration.     An 

.  interlineation  is  not  a  defacing,,  nor  does  it  necessarily  interfere 

with  the  sense,  as  obliteration  must.     If  immaterial  words  or 

Bumeaning  mark^  be  m^de  between  tlie  lines  of  a  will,  it  wiU 

hardly  amount  to.  the  sub9t{^ntial  act  of  obliteration  which  the 

statute  intends..   Jnterlii^eation  may  add  to  anc]  thus  alter  the 

sense;  but  the  alteration  is  not  made  by  obliterating.     Sutton^ 

ts,  Sutton^  Cowp.  813;  4  H^asty  417;  Jackson  vs.  Halloway^  7 

,   Johns.  398. 

If  tlie  act  was  not  intended  to  apply  to  the  whole  will^ 
but  only  to  make  partial  alterations,  the  cases  already  cited, 
shew  that  it  will  not  operate,  a  revocation  of  the.  whole.  A  tes- 
tator may  alter  or  strike  out  a  particular  clause,  and  it  will  have 
no  effect  on  the  rest  of  his  will.  3  Bqs.  and  Put.  1 6;  6  Cr%ise^8 
.^ig*  66;  Bac*  abf,  2\'i.  JPevises;.  Pow.  on,  Dev.  644.    If  there 
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was  any  present  intention  of  alterihg  the  wH],  it  was  only  with 
a  view  of  making  a  provision  for  his  youngest  daughter* 

But  there  was  no  present  iiUentioh  of  altering  the  will; 
memoranda  were  made  with  a  view  to  a  future  will,  and  the  in- 
tention  to  alter  in  future  was  conditional  and  dependent  on  the 
executipD  oT 'the  new  will.  Onions  vs.  Tyrerf  1  Pr.  Wm,  343. 
The  execution  of  a  new  will  does  not  revoke  a  former,  unless 
by  its  express  terms  .or  by  inconsistent  provisions.  This  seeitis 
rather  to  have  been  intended  for  a  codicil.  We  do  not  con- 
tend  that  it  is  necessary  to  erase  tho  whole  will,  m  order  tb  re- 
voke; a  very  slight  act  will  be  suf&cient,  if  it  be  accompanied 
with  the  present  intention  of  revoking  the  whole.  Were  fur- 
ther cited,  JBra%Ufordf  vs.  Johnson j  2  JV.  fy  M'C.  272;  Doe 
ex  dem.  S.  FerkeSf  vs.  JE.  Perkes  et  ah  3  Bam.  &  Aid,  489. 
Against  the  motion.  '  The  making  of  the  pencil  todrks  Was 
certainly  an  act  of  the  nature  of  that  intended  by  the  statute. 
The  slightest  act  will  be  sufficient,  and  it  is  not  necessary  that 
the  will  should  be  rendered  illegible,  'the  tearing  of  seals 'or 
a  comer  of  thepaper,  is  a  sufficient  destroying,  if  tlie  animus  re- 
vocandi  exists.  The  court  will  regard  the  will  as  if  the  pencil 
marks  which  have  been  rubbed  out  were  still  upon'  it;  and  if  the 
intention  with  which  they  were  made  be  equivocal,  parol  testi- 
mony will  be  admitted  to  explain.  Cot^.  62;  1  Rob.  on  ffUh^ 
321;  ib.  3^5,  Brailsfordf  vs.  Johnson;  "fVitherepOonf  vs.  fTi- 
iherspoon^  2  MC.521. 

The  question  of  intention  was  a  matter  exclusively  for  the 

f  Jury  and  they  have  found  the  intention  to  revoke.     The  findkig 

.  of  jury  was  not  without  evidence.     The  testator  on  more  occa-> 

\  Aons  than  one  expressed  himself  dissatisfied  with  his  will  and 

.  determined  to  alter  it.    He  had  strong  reasons  for  this  dissatis^ 

faction,  one  of  his  children  being  unprovided  for.     The  jury 

'.  wer&expressly  charged  by  the  judge,  ^'if  you  believe  the  testator 

.   preferred  this  will  to  dying  intestate,  you  ought  to  find  in  itft 

favpr." 

•- ■  *.  .,  ^  , 

7^  optmon  <//Ae  Conrt  vBtt  deUpered  iy  Mr.  Jiutieir 
Hiigtr. 
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Two  questioBs  arise  in  this  case:  1st.  were  the  pencil  marbf 

an  obliteration  within  the  meanings  of  the  stataie?  and 

2dly.  Were  they  done  widi  an  intention  of  revoking  the 
^iU? 

To  constitute  an  obliteration,  it  is  necessary  that  the  writhig 
testamentary  or  sokne  part  of  it  should  have  been  defaced  by  the 
testator  himself,  or  by  some  other  person  in  his  presence,  and 
by  his  direction  and  consent.— -*(5ee  p.  laws-  491.)  In  what 
manner  and  by  what  means  the  writing  shall  be  obliterated,  W 
not  prescribed.  It  is  enough  if  the  writing  be  obliterated  by 
any  means  and  in  any  manner,  provided  the  other  requisitions 
of  the  act  be  complied  witli.  It  must  be  done  (whatever  means 
be  employed)  with  the  intention  of  obliterating. — ^An  acciden- 
tal or  unintentional  obliteration,  done  by  the  testator  himseIC 
or  by  another,  will  not  satisfy  the  requisitions  of  the  act. 

It  the  pencil  marks  were  made  by  tlie  testator  or  by  his  di» 
rections,  with  the  intention  of  obliterating  the  writing,  the  act  so 
'far  would  have  been  complied  with;  but  the  evidence  in  this  case 
does  not  shew  that  the  testator  made  the  pencil  marks  himscUj 
or  that  they  were  made  by  his  direction;  the  words  of  the  witnesd 
copied  from  his  own  statement  are,  ^<  it  w^as  done  for  my  own 
(the  witness')  convenience;"  and  that  the  pencil  marks  were 
not  made  by  the  directions  of  the  testator,  is  corroborated  by 
die  further  acknowledgement  of  the  same  witness,  that  he  had 
himself  rubbed  out  the  marks.  If  the  witness  had  understood 
the  pencil  marks  as  done  by  the  testator,  he  could  not  have  re* 
garded  himself  as  at  liberty  to  rub  them  out. 

But  had  the  testator  made  the  pencil  marks  bimself,  or  ha4 
eaused  them  to  be  made  with  the  intention  of  an  obliteration . 
the  purpose  for  which  he  had  obliterated  must  appear,  before 
any  just  conclusion  could  be  formed  as  to  the  effect  of  such  an 
obliteration. 

It  is  intention  which  gives  character  to  an  act.  Had  he 
'pencilled  the  whole  instrument,  without  the  Intention  of  fevolu 
ing  it,  it  would  not  have  been  revoked.  Had  he  ptnciQed  » 
part  of  it  (symboUically)  with  theJntention  of  revoking  th^ 
•whole,  the  whole  would  have  been   revokedr    Ai^  intended 
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t>l)literation  must  be  coupled  with  an  mtention  to  destroy  the 
whole  instrurnent,  to  constitute  a  revocation.  The  intended 
obliteration  of  a  part^  without  the  intention  of  destroying  the 
wl^ole,  is  no  revocation*  (Set  Pringk  and  Ej^rs.  v$.  M}* 
Pherson^  S^  Cih) 

In  this  case,  the^e  is  no  evidence  of  any  intention  to  re- 
*Voke  the  whole  Instmoient.  The  extent  of  the  testator's  wish, 
was  to  alter  certain  legacies  and  insert  another;  with  the  devises 
lie  was  entirely  satisfied.  The  obliteration  therefore,  though  in-* 
tended,  was  not  coupled  with  the  intention  of  destroying  the 
whole  instrument,  and  cannot  operate  as  a  revocation. 

Had,  however,  the  testator  commenced  his  instructions  to 

the  witness,  with  the  intention  of  making  anotherwili,  by  which 

the  former  was  to  be  revoked,  yet  as  these  instructions  were 

not  completed,  it  nxust  be  regarded  as  an  imperfect  incohate  act, 

I:^  which  his  former  will  (a  perfect  act,)  could  not  be  revoked. 

(See  Ike  case  oj  BraUeford  and  Johnson^  2  Mott  fy  M^Cord^ 

-372.)    The  motion  therefore  in  this  case  must  prevail,  and  a 

new  trial  is  ordered. 

Johnsofij  Richardson  and  Oanttf  Justices  concurred. 

Harrison  and  EarUj  for  motion. 

WiUiamSf  and  fVallis  Thompson,  contra. 


to- 


The  State,  vs.  Joseph  Durant. 

The  act  of  the  Legtslature  of  1622,  requiring  the  Cfovefnor^ 
whenever  a  vacancy  shall  happen  in  the  office  of  Sheriff y  to  issue 
his  writ  to  the  managers  ofdectiansfor  the  district^  requiring 
thnn  to  hold  an  dcction  to  Jill  the  vacanc^^  does  not  repeal  that 
part  of  the  actofl^O^  which  directs  elections  for  Sheriffs  to  be 
held  by  the  managers j  in  all  districts  tn  which  vacancies  exists 
4m  Aeseeond  Monday  in  January  andthe  day  following  in  every 
year;  nor  is  the  writ  of  the  Governor  necessary  to  the  vcdidity 
^  these  eUdions* 

.  This  was  an  haformation  in  the  nature  of  a  Quo  Warranto^ 
calHng  upon  the  defendant  to  s1k>w  by  what  authority  he  cvsc^ 

cfared  the  oAee  ef  sheriff  of  said  district. 

9  2, 


' 
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The  defendant  ariswered,  and  t^t  forth  an  election  held  by 
the  managers  of  elections  for  Sumter  district,  on  the  second  Mon« 
day  in  January,  1824,  and  the  day  following,  at  which  he  wa^ 
lawfully*  elected  into  said  office. 

To  that  plea,  it  was  replied,  that  the  said  pretended  elec* 
tion  was  held  without  the  writ  of  election  of  the  Governor, 
issued  to  said  managers,  in  that  behalf,  as  is  required  by  the 
act  of  the  General  Assembly  of  1822. 

To  which  the  defendant  demurred. 
.  The  act  is  in  these  words,  ^  whenever  any  vacancy  shaB 
occur  in  the  office  of  sheriff  in  any  of  the  circuit  court  districts 
in  this  state,  by  death,  resignation-,  removal  from  the  state,  or 
removal  from  or  expiration  of  office  of  any  sheriff,  or  where 
any  election  shall  be  declared  void  by  the  managers,  or  where 
Bny  two  or  more  persons  shall  have  an  equal  number  of  votes,  it 
shall  be  the  duty  of  the  governor  forthwith  to  issue  writs  of 
election."  •       ' 

For  the  moiionf  it  was  argued  that  although  the  words  of 
the  act  of  1822  seem  very  explicit,  yet  by  comparing  at  with 
the  act  of  1608  on  the  same  subject,  it  will  be  seen  diat  the 
writ  of  the  governor  was  not  necessary  to  the  validity  of  thiv 
election.  That  act  provides  that  elections  shall  be  held  *'  oa 
the  second  Monday  and  the  day  following,  in  January  next,'^ 
and  on  the  same  days  in  every  year  thereafter,  to  fill  vacancies 
in  the  office  of  sheriff.  Another  clause  of  the  same  act  givef 
the  governor  power  to  appoint  sheriffs,  in  cases  of  vacancies 
occasioned  by  •<  death,  resignation,  removal  out  of  the  state, 
removal  from,  or  expiration  of  office^"  to  hold  their  appoint- 
ments until  the  next  election.  The  operation  of  the  act  would 
have  been  to  render  the  times  of  the  elections  of  sheriffs  and  the 
expiration  of  their  offices  uniform,  throughout  the  state.  But 
with  respect  to  sheriffs  already  in  office,  their  appointments 
having  been  made  at  various  times,  and  the  tenure  of  their  of- 
fices being  for  four  years,  it  was  iq[>parent  that  their  officer 
would  expire  at  various  periods  of  the  year.  1  o  fill  the  vacan<* 
cies  occasioned  by  these  irregular  expiratims  of  ojjktf  the  g^« 
vemor  was  autboriied  to  make  appointments. 
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When  it  was  decided  by  thi»  court  that  a  sheriff,  once  lavr- 
Ailly  appointed,  must  by  the  constitution  hold  his  office  for 
four  years,  the  Legislature,  for  the  purpose  of  securing  the  elec^ 
tionft  to  the  people,  passed  the  act  6f  1822.  By  taking  both 
acts  together,  it  will  be  apparent  that  the  legislature,  by  the  lat< 
ter  act,  only  intended  to  require  the  governor  to  issue  his  writ 
of  election  in  cases  in  which,  under  the  former,  he  had  the  pow-^ 
er  of  appointment — that  is  to  say,  in  cases  of  the  irregular  expi- 
ration of  office^  before  referred  to,  and  not  wh^re  there  was  a 
regular  expiration  succeeding  a  regular  election,  as  in  the 
present  instance* 

Jlgamst  the  motion.  When  the  words  of  a  statute  are^ 
dear,  there  is  no  room  for  construction.  None  can  be  more  ex-^ 
plicit  than  those  of  this  act  ^in  every^case  of  vacancy  arising 
from"  various  enumerated  causes  and  from  <<  expiration  of  oA 
fice."  It  does  not  appear  that  the  requisition  of  writs  of  elec- 
tion, in  cases  of  expiration  of  office,  can  be  restricted  to  the  tr> 
regular  expirations  contended  for.  The  Governor's  power  of 
appointment  was  not  so  restricted  by  the  act  of  1808.  If  the 
managers  failed  to  bold  an  ^'lection,  he  might  appoint— if  from 
any  cause  he  found  the  office  vacant,  he  might  fill  it.  It  is 
true  tlie  occasion  would  seldom  arise  for  htm  to  exercise  the- 

power.  The  sheriffs  elected  on  the  second  Monday  in  Janua* 
ry,  and  the  day  following,  were,  by  the  act  of  1808,  to  enter 
on  the  duties  of  their  office  on  the  second'Monday  ia  Februisi- 
ry  following;  so  that  at  the  succeeding  election  a  successor 
would  be  provided,  ready  to  •fill  the  vacancy  the  instant  itoc*^ 
curred.   . 

The  provision  of  the  act  of  1808,  for  holding  elections  to  fill 
vacancies  about  to  occur,  is  inconsistent  with  the  letter  of  the 
act  of  1822,  which  provides  that  when  the  vacancy  ha$  hap^ 
jpened^  the  clerk  of  die  court  shall  ^ve  notice  to  the  govemorg, 
who  shall  thereupon  issue  his  writ  of  election;  and  is^  we  con* 
tend,  therefore  repealed. 

But  if  this  is  thought  to  be  an  adheriiig  too  closely  to  the 
letter,  let  us  regard  the  spirit  and  purposes  of  the  act.  The 
act  intended  to  provide  that  the  sheriff's  office  should  expirr 
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fiegularly  at  a  fixed  period  of  the  year,  and  that  el^tion^ 
fthould  be  held  regularly,  to  supply  the  vacancies.  The  twc$ 
objects  8eem  to  be  connected  and  mutually  dependant  When 
the  court  decided  that  sheriffs  once  in  office  must  condnue  fof 
fouir  years,  and  when  the  act  of  h822  was  passed,  many  shcr^* 
ifis  were  in  office  by  the  govemor'-s  appointment,  made  at  vari- 
ous times  of  the  year.  The  commission  of  these  must  continue 
to  expire  irregularly.  It  can  scarcely  happen  in  any  district 
for  many  years,  that  some  accidental  vacancy  will  not  occur, 
from  death,  resignation  or  other  cause.  'Whenever  one  of  thes^ 
shall  occur,  at  a  different  period  firom  that  contemplated  by  the 
act  of  1808,  it  is  plain  that  the  office  must  continue  to  expire, 
and  (be  new  anointments  to  be  made  irregularly.  Thus  in  the 
course  of  a  few  years  all  the  sheriff's  offices  in .  the  state  must 
expire  irregularly.  It  can  hardly  be  thought  the  intention  oC 
the  legislature  to  preserve  the  regular  election,  when  the  object 
for  which  it  was  instituted  is  entirely  defeated. 

The  presiding  judge  overruled  the  demurrer,  and  held  that 
Writs  of  election  from  the  Governor,  were  necessary  to  the 
validity  of  the  election* 

This  was  a  motion  to  reverse  that  decision. 

The  opinion  of  the  ci^urt  was  delivered  by  Mr.  Justice 
ffoit. 

Previous  to  the  adoption  of  our  present  constitution^ 
•heriffs  were  elected  by  the  legislature.  The  constitution  re- 
quires tha?  "  they  shall  be  elected  as  they  hitherto  have  been, 
until  otherwise  directed  by  law,"  but  that  they  shall  hold  their 
offices  for  four  years.  In  the  year  1808,the  legislature  transferred 
the  election  to  the  people.  The  act  declares  «  that  an  election 
ahall  be  held  on  the  second  Monday  and  the  day  following,  m 
January  next,  and  on  the  second  Monday  and  the  day  following 
jn  January,  in  every  year  thereafter,  in  such  of  the  circuit  dis-, 
tricU  as  there  may  then  be  vacancies,  to  be  conducted  in  the 
tame  manner,  by  the  same  managers,  and  to  be  holden  at  the 
«ame  places  as  now  are  or  hereafter  shall  be  appointed  by  law, 
for  the  conducting,  managing  and  holding  elections  for  members 
#f  the  l^Iatuie,  to  ^^ect  sheriffs  for  the  several  circuit  craaC 
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districts  witbin  this  state,  whereii]  any  vacancy  shall  or  may    ^ 
hereafter  happen  in  the  office  of  sheriff;  ,occasioned  either  by 
death,  removal  out  of  the  state,  resignation  from,  or  exjuratioB 
of  offioe  or  otherwise  of  any  person  possessing  the  same." 

A  subsequent  section  of  the  same  act  [urovides  <<  thai  the 
governor  shall  have  power,  and  he  is  hereby  required  to  fill  up 
all  vacancies  in  the  office  of  sheriff,   that  shaU  take  place  by 
the  death,  resignation,  ren^oval  out  of  the  state,  removal  from  or 
L  V  expiration  of  office,  of  any  person  possessing  the  same,  or  by 

^  any  election  of  sheriff  betng4eclared  void  by  the  managers^ 

or  when  any  two  or  more  candidates  shall  have  an  ^qual  nmn« 
ber  of  votes,  to  hold  under  such  appointment,  until  such  time 
as  an  election  shall  take  place,  according  to  the  provisions  of 
this  act." 

Here  are  two  seeming  contradictory  clauses  in  the  same  act-^ 
«ne  giving  the  people  the  right  of  election  in  all  cases,  wheif 
a  vacancy  shall  happen,  and  the  other  giving  to  the  governov 
the  power  of  appointment,  in  terms  equally  extensive.    But  they 
*'  are  easily  reconciled,  when  we  look  to  the  policy  of  the  law.. 

The  object  was  to  give  to  the  people  the  power  of  electmg  aU. 
the  sheriffs  throughout  the  state — and  the  second  Monday  of 
January  and  the  day  following  in  each  and  every  year,  are  de- 
clared the  days  of  election  for  that  purpose.  No  writ  of  elec* 
tion  is  required;  but  the  managers,  ex*officio,  are  to  proceed  to 
to  an  election  on  those  days,  in  all  the  districts  where  a  vacancy 
shall  then  exist,  from  whatever  cause  that  vacancy  may  have 
been  occasioned.  But  they  are  not  authorised  to  elect  at  any 
Other  time.  And  to  prevent  the  inconvenience  which  might 
^  result  from  occasional  vacancies  in  the  course  of  the  year,  the 

governor  is  authorised  to  muke  temporary  appointments  until 
the  day  of  general  election  shall  come  round. 

But  in  the  case  of  the  State  against  M^Cluitock,  it  was  held 
that  the  legislature  could  not  authorise  such  temporary  appoint* 
ments  to  be  made*  And  that  whenever  a  sheriff  is  appointed, 
(no  matter  by  what  authority)  he  is  in,  under  the  constitution,  for 
four  years.  The  effect  of  that  decision  would  have  been  to  de- 
ieat  the  object  of  the  law  entirely,  and  to  transfer  the  appointor 
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metkt  of  the  sfaeiifis  in  all  cases  froifi  the  people  to  the  governof;. 
The  act  of  1 832,  is  intended  to  counteract  that  decision,  and  U> 
{^reserve  to  the  people  the  privilege  allowed  them  by  the  act  o£ 
1808*  It  commences  with  taktiig  from  the  governor  the  power 
%f  appointment,  and  in  its  stead,  authorises  him  to  issue  writs  of 
election  to  the  managers,  appointing  a  time  when  they  shall  hoM 
the  election.  The  chuse  of  the  act  of  1808,  aathorising  the- 
govemor  to  appoint,  is  transferred  to  the  act  of  1822,  limiting 
die  fiDwef  of  appointment  lo  lliat  of  issuing  writs  of  election* 
The  wvrds  of  the  two  clauses  are  as  nearTy  the  same  as  it  wa# 
possible  to  me(ke  them,  except  as  to  the  pdwet  to  be  exercised 
by  Ibe  governor.  It  is  true,  the  tenus  of  the  clause  in  the  actf 
•f  1823  ^viDgtothe  governors  the  power  to  issue  wnts  of  elec* 
tion,  are  very  general  and  may  be  construed  to  embrace  every 
#ase  of  vacancy;  and  in  all  probability,  it  fliere  had  been  no 
•ther  act  on  the  subj€>ct,  would  have  received  diat  construction^ 
Biittfaey  admit  of  a  different  view,  when  we  read  the  two  acts 
together,  which  must  be  done  in  order  to  give  effect  to  either^ 
There  are  na  words  ef  repeal  in  the  latter  act,  neither  is  any 
tlieb  inference  to  be  drawn  from  any  of  its  provisions.  If  the 
act  had  simply  taken  from  the  governor  the  power  of  appoinN^ 
itfent,  the.  people,  by  occanonal  vacruicies,  would  have  been 
laft  agreat  portion  of  the  time  without  a  sheriff— Because  the 
managers  can  only  hold  elections  by  law,  on  the  second  Mon* 
day  in  January  and  the  day  foflowing.  To  remedy  that  evil, 
the  governor  is  authorised  to  issu6  writs  of  election,  authoris-^ 
jttg  them  to  hold  elections  at  other  times,  whenever  occasion 
shaH  require.  Btft  the  remedy  need  not  be  applied,  where- 
tbe  evil  dots  not  eji;i8t.  There  appears  to  liave  been  an  im- 
pressfon,  that  the  managers  could  elect  on  the  2d.  Mon^ 
day  in  January  and  the  day  following,  according  to  the 
general  provisiotta  of  the  act,  in  those  cases  only,  where  the 
vacancy  happened  by  the  expiration  of  c^ce.  But|diat  is  a 
mistaken  view  of  the  subject.  They  are  authorised  to  elect  at 
that  time  in  all  cases,  where  a  vacancy  may  then  exist,  at  what- 
ever time  it  may  have  occurred^or  by  whatever  cause  it  may 
ban  been  occasiooed^- 
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The  two  acts  then  may  l)e  construaed  harmoniously  to- 

"getber,  and  the  two  clauses  rendered  auxiliary  to  each  other; 

If  the  governor  shall  omit  or  neglect  to  issue  writs  of  election 

whenever  a  vacancy  shall  happen,  the  managers  may  open  a 

poll  on  the  day  required  by  law,  and   proceed  to  an  election 

'Without  writs — if  they  should  fail  to  do  so,  on  that  day  the 

governor  may  issue  his  own  writs,  directing  the  election  to  be 

^eldonany  othei'day.    And  when  we  see  that  the  clauses  ^of 

the  act  of  1822,  aathorizing  the  governor  to  issne  writs  of  elec* 

4ion,  is  couched  precisely  in  the  same  words  as  the  clause  in 

the  act  of  1808,  giving  the  power  of  appointment,  except  so 

far  as  was  necessary  to  accommodate  the  phrasc<dog}*  to  the 

fi^w  power  conferred  on  him,  it  is  reasonable  to  conclude  that 

it  was  the  intention  of  the  legislature  to  require  him  to  tssne 

writs  of  election,  in  those  cases  only  where  he  had  before  the 

power  to  appoint.    That  construction  seems  best  to  comport 

with  the  letter  and  spirit  of  both  acts — ^it  gives  an  nniform  ope-^ 

ration  to  both,  and  is  the  best  calculated  to  insure  an  election 

-with  the  least  possible  delay  and  inconvenience. 

I  think,  dierefore,  that  the  decision  ought  to  be  reversed  * 
on  that  ground. 

JSott,  Ganitf  Richardion^  and/oAiMon,  Justices,  concur^ 
ce4. 

Miller,  Desqusiure,  and M^ Cardf  for ttotioB.' 
Sat^  9^X1^  Mayrani,  co^tjs^. 
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Alexander  Corbie,  vs   Jacobs  et  alios. 

The  derk  of  the  eouri  may  issue  execution  for  his  coste^  agmnft 
the  party  liable  to  pay  them^  whenever  the  suit  is  settled  or  de* 
terminedy  though  no  judgment  he  entered  up  in  the  cause. 

Bui  unless  he  have  previously  delivered  to  the  party  an  account 
of  the  particulars  and  amount  of  fees  charged^  the  execution 
is  irregular  and  will  be  set  aside  on  motion. 

JVo  costs  are  allowed  on  such  executions^  except  tioo  and  a  half 
per  centum^  commissions  on  the  amount  collected^  to  the  sheriff. 

Alexander  Corrie,  the  late  clerk  of  the  court  for  Beau- 
fort  district,  being  about  to  retire  from  office  and  having  a 
large  amount  of  outstanding  costs  due  to  himi  employed  an 
attorney  in  the  collection  of  them.  He  issued  executions  and 
placed  them  in  the  hands  of  the  sheriff  for  collection.  The  at- 
torney charged  $1  28  for  each  execution;  the  sheriff  also  charge 
ed  his  usual  fees.  There  were  two  classes  of  cases:  the  first« 
those  which  had  been  settled  at  the  pluntiflfs  costs,  without  hav- 
ing been  carried  into  judgments:  the  second,  where  the  plaintiffii 
had  prosecuted  their  suits  to  judgment,  and  the  costs  had  beea 
taxed  in  the  executiQa  against  the  defendants. 
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A  motioQ  was  made  dt  Coosawhatchie,  spring  term  1834, 
lo  set  aside  all  these  executions  on  the  following  grounds: 

1st.  That  no  executions  could  be  issued  against  plaintifls^ 
without  regular  judgments  having  been  entered  up  against 
them. 

3nd.  That  no  executions  ought  to  have  been  issued,  until 
a  bill  of  the  costs  had  been  made  out  and  presented  to  the  par- 
ty liable  to  pay  them,  and  payment  demanded  of  him. 

3d.  That  all  the  demands  which  were  of  four  years  stand* 
ing  were  barred  by  the  statute  of  limitadons,  and  therefore  no 
execution  could  be  issued  upon  them. 

4d).  That  the  attorney's  and  sheriff's  costs  were  illegally 
taxed,  as  they  were  not  entitled  to  any  fees  on  such  executions* 

The  presiding  judge  granted  the  motion,  and  this  was  a 
motion  to  reverse  that  decision.  .       i       " 

For  the  motzofi,  it  was  argued  that  so  much  of  the  act  of 
1791  as  requires  the  officers  of  court,  previously  to  issuing  exe- 
cutions for  their  costs,  to  furnish  the  party  of  whom  they  are 
demanded  with  a  bill  or  statement,  can  only  apply  to  cases 
tflBcfa  have  been  determmed  without  proceeding  to  final  judg« 
ment.  After  judgment,  the  costs  are  taxed  and  included  in  the 
judgment;  which  ofitselfis  notice  to  the  party.  The  object  of 
furnishing  the  statement  is  that  the  party  may  have  anopportu- 
fiky  of  contesting  the  taxation  and  correcting  any  mistake.  It 
must  be  sufficient  however,  for  the  clerk  to  put  the  statement 
into  the  hands  of  the  shenfT;  who  is  bound  to  serve  it  before  he 
proceeds  to  levy.  If  he  neglect  to  do  so,  he  is  answerable  for 
any  iqjury  tiae  party  may  sustain,  but  it  does  not  render  the 
execution  irregular. 

The  plaintiff  is  liable  for  the  costs  incurred  in  prosecuting 

his  suit,  and  if  demanded,  he  is  bound  to  pay  them  at  every 

step.    The  judgment  against  the  defendant  is  for  costs  viiiicb 

the  plaintiff  |S  supposed  to  have  expended;  but  the  plaintiff  b  not 

thereby  discharged  from  his  liability.    They  are  the  Plaintiff V 

costs  tmd  be  may  receive  them,  release  them,  or  give  indulgence. 

The^irfBeers  in  sueb  case  are  entitled  to  costs  of  either  party. 

7  Crmn^  376;  Buc.  Ab.  Tit.  Cost$,  (Jh$.  Ed.) 

^3 
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An  execution  for  costs  is  apon  the  same  f<it»ting  with  atiy 
other  execution,  and  the  costs  of  executing  it  must  be  allowed. 

The  act  fixes  no  limitation  of  time  to  the  right  of  tssuiog 
executions  for  costs*  It  is  attempted  to  be  fixed  by  analogy  to 
the  provision  of  the  statute  of  limitations,  which  respects  simple 
contracts;  but  the  analogy  is  rather  to  debts  of  record;  the  taxft- 
tion  of  costs  being  in  the  nature  of  a  judgment. 

Against  the  motion^  it  was  contended  that  a  judgpneoi 
rfiould  in  every  case  be  entered  up  before  execution  issued  for 
costs.  The  act  does  not  authorise  executions  for  costs  until  the 
suit  is  determined,  and  in  whatever  way  deteimuiied,  judgment 
may  be  entered.  The  officers  perhaps  have  a  right  to  de- 
mand their  costs  for  every  servict,  rendered  by  them  at  every 
step  of  the  cauise;  but  if  they  waive  that  right,  the  contract  i«  to 
wait  until  the  determination  of  the  cause,  and  to  have  recourM 
to  the  party  who  shall  be  made  liable  by  the  judgment  of  the 
cdurt. 

When  the  judgment  ift  agsJnst  the  defendant^  the  offi- 
cers can  have  no  recourse  against  the  plaintiff,  until  nulla 
bona  returned. 

Costs  are  not  allowed  in  any  case  unless  given  by  statute. 
This  act  gives  die  sheriiT  3  U2  per  centum,  commissions,  and 
excludes  the  inference  of  any  others  costs  being  allowed. 

If  the  common  law  limitation  of  twenty  years  is  to  prevail, 
there  must  be  a  judgment,  and  the.  execution  cannot  be  issued 
without  it.  If  there  is  no  judgment,  it  is  in  the  nature  of  a  dm- 
pie  contract  demand. 

71b  o^nion  of  the  court  was  delivered  hff  J^,  JiuMe 
Jfott. 

This  method  of  proceeding  to  collect  the  iees  of  the  .erf*- 
ficers  of  court  is  attempted  to  be  supported  b}  the  provisiona 
of  the  act  of  1791,  1  Brevard,  848,  which  is  in  the  following 
words,  <<  That  at  whatever  stage  any  suit  may  cease  ^  <kter> 
mine,  the  attorneys,  clerks  and  sheriffi,  shall  have  their  fees, 
taxed,  and  on  non-payment  thereof  executions  may  be  issued 
against  the  party  from  whom  they  are  due  and  be  lodged  illbb 
atm  sherids  of  the  reiqpective  districts,  and  returnable  at  the  jM- 
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^siiing  retunuday^  and  the  sheriff  for  his  trouble  in  collecting 
such  fees  shall  be  allowed  a  commission  of  two  and  one-half 
per  centam,  to  be  paid  by  such  defaulter.  And  no  person  shall 
be  conqielled  to  pay  any  of  the  aforesaid  fees,  unless  at  the  time 
of  the  demand  or  before  distress  of  goods  is  made,  an  account 
thereof  shall  be  delivered,  signed  by  the  officer  to  whom  the 
same  is  due,  specifying  distinctly  every  article  in  words  at 
lengthy  with  tbe  particular  fee  charged  for  it,  and  shall  give  a 
receipt  for  the  same  if  required." 

**  That  the  several  clerks  and  registers  of  the  courts  of 
justice  and  sheriffii  throughout  the  state,  shall  collect  in  and 
receive  their  own  fees  from  the  different  suitors  or  persons  who 
are  liable  to  pay  the  same  in  the  said  courts  of  justice  respec- 
tively, except  where  the .  plaintiffs  or  complainants  in  any  suit' 
shall  reside  in  foreign  countries  or  without  the  limits  of  this 
state,  in  which  case  the  agents  or  attorneys  of  the  said  plaintiff^ 
or  complainants  shall  be  answerable  for  the  payment  of  said 
fees,  except  the  clerks  of  county  courts,  whose  fees  shall  b^ 
collected  as  heretofore." 

1st.  I  tbiukthat  the  object  of  the  act  was  to  give  to  the  of- 
ficers of  court  a  cheap  and  summary  remedy  for  the  collection 
of  their  costs.  It  authorises  them  to  have  them  taxed  and  to 
issue  executions,  at  whatever  stage  the  suit  may  be  settled  or 
detej;mined,  against  the  party  liable  to  pay  the  same.  It  could 
not  be  intended  that  a  judgment  should  be  first  entered  up,  be^ 
cause  th^  execution  is  not  required  to  be  issued  in  the  name  of 
the  party  to  the  suit,  nor  for  his  benefit,  but  for  the  fees  of  the 
several  officers  who  have  been  employed;  and  the  costs  of  a 
judgment  would  frequently  be  more  than  all  the  other  cost  due^ 
indeed  in  some  instances,  three  times  the  amount. 

It  has  been  contended  that  an  act  authorising  an  execution 
to  issue  in  this  way  would  be  unconstitutional.  But  1  cannot 
perceive  any  ground  on  which  such  a  position  can  be  support- 
ed*. Ajudginent  is  only  one  link  in  the  chain  of  proceedings, 
and  surely  the  legislature  may  dispense  with  it  if  the^  think  pro« 
per.  In  our  proceedings  by  way  of  summary  process,  neither 
declaration  nor  judgment  are  required.     I  think  no  doubt  can 
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be  reasondily  entertamed,  of  the  constitutumality  of  the  mea* 
fisre.  The  act  does  not  indeed  meption  in  whose  name  the 
eacectttion  shall  be  issued:  Bat  whether  the  clerk  issne  it  in 
bis  own  name  or  in  the  name  of  the  party,  to  the  suit,  cannot  in 
tny  view  ailect  the  question*  I  am  of  opinion  therefore  that  the 
jderk  is  authorised  bythe  act  to  issue  an  execution,  at  whatever 
Stage  of  the  proiteedingsthe  cause  may  have  terminated,  for  die 
fees  then  due,  widioiit  any  judgment  having  been  entered  up. 
Without  such  construction,  the  act  would  be  a  dead  letter. 
F<v  previous  to  the  passing  that  act,  if  the  plaintiff  became  non- 
•uited  or  discontinued  or  let  faH  his  action  in  any  mnttner,  he 
became  liable  for  costs,  and  judgment  might  have  been  entered 
op  against  him  for  them. 

Snd.  But  I  am  also  further  of  opinion  that  the  clerk  was 
not  authorised  to  issue  an  execution,  until  he  had  presented  tiie 
party  by  w4iom  they  were  due  with  a  bill,  specifying  the  items, 
^d  demanded  the  payment  of  it.  It  was  not  the  intention  of 
the  act  to  make  the  clerk  the  sole  judge  of  the  amount  of  fees 
4ue,  biM  to  afiord  the  party  an  opportunity  of  dischar^ng  tiie 
debt  without  execution.  I  am  of  opinion  therefore,  that  on  this 
ground,  the  decision  of  the  court  below  ought  to  be  supported. 

drd.  It  is  not  necessary  to  the  decision  of  these  cases,  that 
any  opinion  should  be  given  on  the  other  ground.  I  feel  no  re- 
luctance however,  nt  expressing  my  own.  The  right  to  issue  an 
execution  in  such  case  is  derived  alone  from  tiie  act  of  the  legis- 
lature. The  act  does  not  change  the  nature  of  the  demand;  it 
<mly  furnishes  a  new  method  of  enforcing  the  payment  of  it 
If  therefore  the  claim  be  barred,  the  remedy  is  lost.  I  am  of 
opinion  therefore,  that  an  execution  could  not  be  issued  after 
^  lapse  of  four  years  from  the  termination  of  the  suit. 

4th.  The  question  respecting  costs  on  these  executions,  is 
not  more  difficult.  The  right  to  issue  an  execution  in  this  sum« 
siary  way,  is  a  privilege  allowed  to  the  officers  of  court,  and  if 
they  will  have  the  benefit  of  it,  it  must  be  without  costs.  One 
object  of  the  provision  was  to  save  expense:  The  clerk  there- 
tore  is»  not  entitled  to  a  fee  for  issuing  the  execution.  He  is  un- 
dergo necessity  to  employ  an  attorney.    The  act  allows  the 
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gfaeriff  2  1*S  per  enmuB  fof  his  troutde  in  collecting  such  fers^ 
and  those  are  the  only  costs  tiHowed. 

Some  question  has  arisen  with  regard  to  the  form  of  die 
execution,  and  in  whose  name  it  shall  be  issued.  The  act  i& 
silent  upon  the  subject,  but  I  presume  it  may  be  in  die  name  of 
the  person  to  whom  the  costs-  are  due,  as  the  2iMi  sec.  of  A^ 
atrt  provides  <^  that  the  several  clerks  said  registers  of  the  contts 
of  justice  and  the  sheriflfs  throughout  the  state,  shaD  collect  hi 
and  receive  their  own  fees  firom  the  difierent  snitors  or  persons 
Uable  to  pay  the  same,  be.''  From  this  provision  it  would 
appear  diat  die  fees  are  gives  te  the  respective  officers  of  the 
courts  and  not  to*  the  party^  and  that  they  are  authorized  tO 
collect  them  in  their  own  names.  I  therefore  concur  in  opinion 
with  the  presiding  judge,  and  think  that  upon  the  three  last 
grounds  the  executions  were  inregular^9Bd  ought  to  be  set  asidei^ 

The  second  class  of  cases  is,  where  the  plaintiff  ha^s  recoil 
ered  judgment  against  the  defendant.  In  tiiose  cases,  I  am  i6( 
opinion  that  the  ofBcers  of  court  can  in  no  event  have '  goi  exd* 
cution  against  the  plaintiff.  The  words  of  the  law  are,  ^<  at 
whatever  stage  any  suit  may  dose  or  determine,  the  attorneys, 
clerks  and  sheri£&  shall  have  their  fees  taxed,  and  on  non-pay^* 
ment  tliereof,  execution  may  be  issued  against  the  party  from 
whom  they  are  due,  &c.^'  That  must  mean  the  party  who  be« 
comes  legally  liable  by  the  detem&iadon  of  the  suit.  Th^' 
costs  in  such  cases  are  taxed  in  the  judgment  with  the  debt  or 
damages  and  collected  with  them.  The  plaintiff  is  nevertheless 
liable  for  the  costs  which  he  has  created,  but  he  is  liable  on  his' 
contract  only  and  is  not  subject  to  an  execution,  h  is  a  suf« 
ficient  privilege  granted  to  the  officers  of  court,  that  they  are" 
already  allowed  die  double  remedy  of  an  execution  against  oncf 
party  and  an  action  agamst  the  other,  without  allowing  them  an. 
execution  against  both.  I  am,  therefore,  of  opinion  that  the  de* 
cision  of  the  court  below  was  correct  in  these  cases  also,  and 
that  the  motion  in  both  instances  Ought  to  be  refused . 

Bay  and  Rtchards&n^  Justices  concurred. 

Qanity  dissented. 

Cros«  aTuf  Gray,  for  motion.-— «— r^arft,  contra.    -    -     - 
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Jobs  Pobteoos,  v*.  Joseph  Hauu.~  and  Josxpb  Jenuks. 

IkfiniitniB  tHth  others j  nnwmng  to  act  m  «  patrot,  went  into 
the  hotue  of  plaintiff  and  took  Jrom  th^nee  two  gum* 
Plaintiff  was  not  then  in  his  house;  but  a  coloured  person^  who 
had  chafge  of  the  plant  atlon,  JVb  captain  of  patrol  was  pre- 
t!*nt^  hut  the  son  of  the  captain  of  patrol ^  who  claimed  to  com- 
mand  as  being  authorised  by  his  father.  Held  that  they  were 
no  laufiU  patroi  and  their  act  a  trespass. 

The  jury  were  bound  to  find  damages^  at  least  t9  the  vabte 
of  the  property  taken. 

The  action  was  trespass  for  taking  two  goDS  from  the 
plantatiott  of  the  plsu^tiQ*,  on  Lady's  Island.  The  defen^ 
daMs  and  others  assuming  to  act  as  a  patrol,  went  kitto  tlie 
holism  o(  the  plaintifF  and  took  from  thence  two  guns,  proved  to 
be  of  the  value  of  twenty-five  dollars*  The  plaindff  was  not 
then  living  in*bis  house,  but  it  was  in  the  possession  of  a  colour* 
cd  man,  w1k>  took  charge  of,  and  acted  as  overseer  of  the  plan* 
iatioB.  lie  was  asleep  when  they  c^we  to  the  house  and  opes ; 
cd  the  doors*  No  regularly  appointed  caplaui  of  patrol  waa 
present;  but  the  son  of  the  captain  of  patrol,  who  claimed  to  coak» 
mand  by  the  authority  of  his  father,  as  his  deputy. 

Verdict^  one  Cent* 

A  motion  is  now  made  for  a  new  trial  on  the  grounds: 

1st.  That  the  verdict  was  against  law,  in  as  much  as  the 
plaintiff  proved  the  deprivation  of  property  to  the  amotmC  of 
twenty-five  dollars. 

2nd.  Because  the  verdict  was  against  evidence. 

The  opinion  of  the  Court  was  delivered  by  Mr,  Justice 
CoUock. 

If  the  case  had  been  one  in  which  the  discretion  of  the  jury 
was  unlimited,  the  court  would  not  interfere;  but  it  is  imperious 
ly  called  cmi  to  preserve  tlie  law,  whenever  its  wise  and  whole* 
some  provisions  are  violated  by.  the  verdict  of  a  jury.  The 
defendants  and  those  associated  with  them  cannot  be  Cionsider- 
ed  as  a  patrol.  The  powers  given  to  the  patrol  are  great;  and 
many  of  them  in  opposidon  to  the  common  law  rights  of  the 
citisens.  The  legislature  were,  therefore,  guarded  in  the  de- 
legation of  this  extraordinary  power.  They  direct  that  the 
captdin  of  the  beat  company  shall  appoint  a  fit  and  discreet 
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son  to  act  as  captain  of  the  patrol,  and  require  that  he  shall  pfi^i 
«ffthe  naxnes  of  tttch  persons  as  are  intended  to  be  placed  under 
his  authority,  requiring  them  to  perforin  this  duty  twice  in 
every  month.  The  law  further  ^ves  to  the  captain  of  the  beat 
company  authority  to  fine  the  captain  of  patrol  for  a  neglect  of 
duty;  and  to  the  captain  of  the  patrol,  the  power  of  fining  those 
who  are  placed  under  his  command  for  any  disorderly  conduct- 
A  strict  confermity  to  these  provisions  is  indispensably  neces* 
sary  to  constitute  a  legal  patrol,  and  here  we  find  the  son  of  the 
captain  of  the  patrol  acting  fyt  him.  Was  ho  answerable  to 
the  captain  of  the  beat  company?  Surely  not*  Could  he  con- 
trot  the  acts  of  those  who  were  with  him  by  fine  or  impriscm* 
ment^  Surely  not.  Again,  one  of  the  defiandants  was  not  on 
the  list  q{  those  who  had  been  placed  under  the  authority  of  Mr. 
Tripp  the  «lder.  But  supposing  they  had  been  a  regalarly 
constitnled  patrol?  There  is  no  authority  given  by  the  patrol 
law  or  any  other  law  of  the  state,  to  enter  the  dwelling  house  of 
one,  a  free  man  of  the  country,  in  which  there  was  no  riot  nof 
disorder,  and  take  from  thence  his  arms  or  any  other  properQr. 
The  act  then  was  illegal  and  the  evidence  was  clear  that  the 
property  taken  was  worth  twenty-five  dollars.  The  jury  then 
were  bound  to  have  found  for  the  plaintiff  at  least  the  value  of 
the  property  taken.  The  law  enttded  him  to  tteofet  so  aacli 
at  least.  He  was  as  much  entided  to  a  verdict  for  that  amoont 
as  if  he  had  brought  assnmpsit  and  provod.-a  sale  of  the  proper* 
ay.  Whether  they  should  have  found  greater  damages  was  for 
ihem  to  determine,  therefore  no  opinion  will  be  expressed  as  la 
that.    The  motion  is  granted. 

Bojf  and  Rkbardsoni  Jtuiites  concurred*. 
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Aahon  p.  Smith,  vs.  John  Lto.ns. 

Jl  Abf(^  of  Hand  not  negotiable  cannot^  under  the  ad  of  the  le- 
gislature of  1798,  be  transferred  verbally  or  by  delivery 
merely. 

This  was  an  action  by  the  plaintiff,  as  the  assignee  of  fl 
note  not  negotiable.  On  the  trial  it  appeared  that  the  note  had 
not  been  assigned  in  writing,  it  bad  passed  by  a  mere  verbal  as-^ 
signment  or  transfer.  The  defendant's  comiael  moved  for  % 
non*suit,  on  the  ground  that  such  an  assignee  could  not  main* 
tain  an  action  in  his  own  name,  which  was  ordered. 

A  motion  was  now  made  to  set  aside  the  non-suit,  as  the 
action  was  well  brought,  a  verbal  assignment  being  sufficient  to 
maintain  the  acUon. 

Bamwellj  for  motion.  Writing  is  only  evidence  of 
a  parol  assignment  or  transfer.  At  common  law,  no  chose  ia 
action  could  be  assigned.  By  our  statute  this  sort  of  chose  in 
action  is  ^made  assignable;  and  the  question  is  in  what  way. 
Before  the  statute,  choses  in  action  were  assignable  in  equity;, 
and  this  fnight  be  by  parol  and  was  not  within  the  statute  of 
frauds.  1.  Ves.  333;  id.  411;  4.  Taunt.  32C.  The  assignee 
was  forced  liowevcr  to  sue  at  law  in  the  name  of  the  obligee  or 
payee  of  the  contract,  which  was  inconvenient.  The  statute 
only  removes  a  disability  and  authorizes  him  to  sue  in  his  own 
name.  Possession  of  personal  property  is  evidence  of  right 
and  the  mode  of  transfer  is  not  to  be  enquired  into.  It  has 
been  held  that  the  parol  assignee  of  a  covenant  of  warramy 
might  sue  (Cro.  Eliz.  436,  j  and  this  court  has  decided  thats 
bond  may  be  assigned  by  parol.  (IJ^.fyJ^^C.  349.^  The 
common  law  acknowledges  but  two  sorts  of  eootracts^i«-by 
specialty  or  by  parol.  There  is  nothing  in  this  statute  to  give 
it  the  effect  of  the  statute  of  Anne.  That  was  the  statutory  re- 
cognition  of  an  existing  custom  and  was  construed  with  refer- 
ence to  the  custom.  Writing  is  not  necessary  to  the  transfer  of 
negotiable jiaper  further  than  the  custom  exacts.  A  note  pay« 
able  to  bearer  or  one  endorsed  in  blank  may  be  transferred  by 
delivery  merely:  a  bill  of  exchange  may  be  verbally  accepted. 
1^0  inconvenience  can  arise  from  giving  the  construction  con* 
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tended  for:  the  note  is  not  rendered  negotia^ble.  and  the  maker 
will  be  allowed  all  equities  and  selts-off  agains.  the  holder. 

Clarke,  contra.  The  case  cited  from  1,  .N  .  ^Jtf'C.  249, 
was  one  of  assignment  of  a  bond  by  writing.  The  case  from 
Cro,  Ellz.  was  one  of  a  covenant  running  with  ihc  land,  and  the 
assigiinieot  was  by  operation  of  law.  The  assignment  must  be 
of  as  high  a  nature  as  the  instrument  to  be  transferred.  1, 
Mass.  Rep.  117;  11,  Mass.  491;  12,  Mass.  212.  Equity  al- 
lows the  assignment  of  choses  in  action  by  parol;  but  equity 
requires  a  consideration  to  be  proved.  Frcem.  595.  The 
maker  of  such  a  note  can  never  be  safe  in  making  payment  to 
such  a  holder;  for  payment  to  the  fraudulent  holder  of  a  con- 
tract not  negotiable  will  not  protect.  The  non-suit  was  cor- 
rectly ordered.  The  plaintiff  by  his  declaration  alleges  him- 
self CO  be  assignee;  but  he  proved  neither  assignment  nor  con« 
sideration. 

The  opinion  of  the    Court  was  delivered  by  M^r.  Justice 
Colcock. 

The  argument  of  the  counsel  has  gone  shew  that  a  chattel 
may  pass  by  a  verbal  assignment  and  delivery.  I  do  not  doubt  but 
ifaat  an  equitable  interest  may  pass  by  such  a  transfer,  but  the 
question  is,  whetlier  such  an  assignee  of  a  note,  not  negotiable, 
can  mahitain  action  in  his  own  name.  No  assignee  of  a  bond 
or  npn^negotiable  paper  could  at  the  common  law  mantain  an 
action  in  his  ownr  name.  But  these  transfers  being  frequently 
made  and  it  being  sometimes  attended  with  inconvenience  to 
sue  in  the  name  of  the  obligee  or  payee,  the  legislature  thought 
proper  to  pass  the  act  of  1798,  authorising  assignees  orbondfl 
or  other  non-negotiable  paper  to  sue  in  their  own  naqies;  and  the 
question  is  who  are  meant  by  theword/i^^^ee^inthe  act.  The 
act,  it  is'to^be  remarked,  speaks  of  bonds  first.  Now  who  ever 
heard  of  a  bond  being  assigned  by  a  verbal  transfer  of  the  rightf 
The  geaei^l  rule  of  law  is  that  the  assignment  must  be  of  equal 
vatidity  with  the  things  assigned;  so  that  generally  the  assignment 
of  a  bond  was  not  only  m  writing,  but  under  seal;  and  of  any 
other  contract^  les&tlian  specially,  by  some  writing.     And  this 

indeed  is  indispensably  necessary  from  the  nature  of  the  thinj^* 

n  2. 
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Ltnah,  tt*  Commissioners  of  Roads. 
For  how  is  the  obligor  of  a  bond  or  the  maker  of  a  non«nego« 
liable  paper  to  know  that  he  is  safe  in  paying  his  bond  or  note  to 
any  one  who  inay  present  it  without  a  written  assignment  or 
order  to  pay  it^  When  a  paper  is  thus  transferred,  it  is  cer« 
tainly  an  exception  to  the  usual  mode  of  doing  business,  and 
such  an  exception  as  the  law  ought  not  to  provide  for;  for  the 
law  should  never  encourage  men  to  conduct  their  business  in  a 
loose  m^ner.  It  is  a  very  easy  matter  to  write  an  asri^unent. 
if  any  additional  reasons  were  wanting,  why  such  an  action 
should  not  be  mamtained,  I  think  it  would  tend  to  encouragip 
peijuries.     The  motion  is  dismissed. 

Baifj  J^Toitf  Gantt  and  Richardson^  Justices,  concurred. 

Bamwffl^  for  motion* 

Clarke^  contra. 


Edwabd  Ltnah,  vs.  The  Commissioners  of  the  Roads  Foft 

St.  Paul's  Parish. 

The  Commissioners  of  Roads  issued  exectUion  for  a  fine  and 
levied  on  plaintiffs  goods;  writ  of  replevin^  for  re-'dmvery  of 
the  goods  so  levudon^  was  quashed. 

The  plcdntiff  having  been  fined  by  the  board  of  commis* 
doners  and  having  failed  to  pay  the  fine,  the  commis^ners  is* 
sued  an  execution  against  his  goods  and  levied  on  them.  He 
obtained  a  writ  of  repleidn  and  the  sherifi"  re-delivered  hb 
good$.  A  motion  was^made  before  Mr.  Justice  Colcock  to 
quash  the  writ,  which  was  granted.  *  A  motion  is  now  made  to 
s^t, aside  that  order,  on  the  ground  that  replevin  will  lie  in  tbfe 

case. 

T^e  opinuni  of  the  court  was  delivered  by  Mr.  Justice 

Colcock. 

After  the  repeated  aiQudications  which  have  been  made  ou 
this  subject,  I  did  not  suppose  any  doubt  could  remain.  Tbe 
principle  is  well  established  that  jseplevin  will  not  lie  in  such 
cases.  If  an  individual  is  unjustly  deprived  of  his  property  by 
the  illegal  determinatioaof  inferiortribunals,  there  is  no  doubt  m 
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action  will  lie  against  them;  but  a  more  effectual  mode  is  to 

i^strain  them  by  prohibitioQi  ^ich  may  be  dene  wb^neves 

they  attempt  to  exceed  their  jurisdiction;  and  the  apf]|j|llaiit  was 

iRrell  aware  of  bis  right  to  thif  remedy,  for  he  actually  exercised 

it  in  this  very  case,  (as  1  suppose)  at  all  events  in  a  case  again^ 

the  commissioners  of  the  roads*    The  subject  is  so  well  and  so 

elaborately  treated  b^^  H!}'  brcfhcr  E^y,  in  ilie  case  of  Gisi  and 

CoUy  3  Koiiani  M'  Cord^  that  it  is  unnecessary  .to  attempt  any 

further  illustration  of  it.     The  motion  is  dismissed* 

J^ott  and  Richardson^  Justices  concurred. 


Edward  Brown  vs.  John  Duncan. 

fhe  staU  of  8  Anney  C\  14,  authorising  lessors  to  distrain^for 

rent  in  arrear^  on  goods  which  tuive  been  clandestinely  removed 

from  the  demised  primisesj  within  five  days  after  thiir  removal^ 

does  not  relate  to  goods  which  were  removed  before  tile  rent  be^ 

caUtt  due* 

This  action  waS  brought  to  recover  damages  irom  the  de% 
fendant,  for  illegally  distraining  upon  the  plaintiff's  property,  fot 
rent  in  arrear.  The  plaintiff  alleged,  Ist-  That  at  the  time  of 
the  dbtress,  no  rent  was  due;  2nd.  If  rent  was  due,  that  the 
plaintiff  distrained  illegally,  as  the  property  levied  upon  was  in 
another  house,  not  on  the  demised  premises,  and  not  taken 
-smtil  after  the  expiration  of  five  days  from  the  time  of  its  re- 
moval; 3rd.  That  after  the  expiration  of  the  five  days,  the  plain- 
tiff could  not  distrwi j  unless  the  property  had  been  ckadestine- 
ly  removed,  whereas  in  this  case  the  removal  was  open  and 
notice  of  it  given  to  the  plaintiff.  The  defendant  contended, 
1st.  That  the  plaintiff  had  neither  property  nor  possession,  nor 
even  the  right  of  possession  in  the  goods  which  had  been  distrain* 
ed  upon;  2nd.  That  rent  was  due  to  him  by  the. defendant,  for 
which  he  had  distrained;  3rd.  That  he  had  distrained  before  the 
expiration  of  five  days  from  the  time  when  the  goods  were  remov-' 
ed;  4th.  That  even  if  the  levy  had  been  made  after  the  expir^tioft 
of  five  days^  it  was  legal,  as  the  plaintiff  removed  the  goods 
fraudulently  and  claildestinelyfirom  the  premises  of  the  defeqdont* 
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Various  testimoDy  was  introduced  in  sapport  of  the  grounds. 

felied^D  by  the  plaintifi*  and  defendant:  But  the  onW  testimony 

material  to  the  understanding  of  the  opinion  of  the  court,  was 

that  the  goods  had  been  removed  a  lew  days  before  the  rent  be- 

*  came  due. 

The  jury  found  a  verdict  for  the  defendant. 
A  new  trial  was  now  moved,  on  the  grounds  taken  on 
ibe  trial  below. 

The  opinion  of  the  court  was  delivered  by  Mr.   Justiet 

Richardson. 

In  the  discussion  of  the  grounds  taken  in  this  case,  a  ques^ 
tion  grew  out  of  them  which  although  it  does  not  appear  to  have 
been  specificajly  discussed  at  the  trial  below,  nevertheless  comes 
within  the  scope  of  the  grounds  taken  agadnst  the  verdict  and 
precludes  the  necessity  of  considering  any  other  question  in  the 
case.  The  rent  became  due  on  the  15th  November,  1823;  the 
goods  had  been  removed  from  the  demised  premises  upon  the 
12th,  13th  or  14th  of  the  same  month,  and  the  distress  for  the 
rent  was  made  on  the  19(h.  The  rent  having  been  in  arrear  ot 
the  1 5th,  the  question  is,  could  the  landlord  distrain  at  any 
time  upon  goods  removed  before  the  15th  November.  This 
depends  upon  the  €econd  clause  of  the  statute  8  •tnne,  c.  14;  P. 
L.  98,  which  is  in  these  words:  <<  And  in  case  any  lessee,*^ 
ttc.  &c.  *'  upon  the  demise  whereof  any  rents  are,  or  shall  be 
reserved,^  Src.  shall  fraudulently  convey  or  carry  off  from 
such  demised  premises  his  goods  or  chattels,  with  intent 
to  prevent  the  lessor  from  distraining  for  arrears  of  such 
rent  so  reserved,  &c.  <<  it  shall  and  may  be  lawful  to  and  for 
tiuch  lessor,"  &c.  ^<  within  the  space  of  five  days,  next  ensuing 
such  conve3ring  away  such  goods,**  ^c.  <<  to  take  and  seize  such 
goods  wherever,  the  sameshall  be  found,  as  a  distress  finr  the 
said  arrears  of  such  rent,**  be.  be. 

As  the  law  stood  before  the  statute,  the  landlord  could  di^- 
train  such  goods  only  as  were  found  on  the  preiflises  after  the 
l^nt  Iiad  become  due.  But  it  was  found  that  the  goods  were 
frequently  removed  after  they  had  become  liable  to  the  distressj 
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iMit  before  the  landlord  could  exercise  that  right;  and  the  statute 
with  great  reason  extends  the  right  of  distraining  to  any  place 
to  which  the  goods  may  have  been  removed,  but  evidently  ne- 
ver intended  to  extend  the  right  to  goods  which  never  had  been 
liable  to  the  distress  before  they  were  removed  from  the  demis- 
ed premises.     The  important  words  are,  '<  with  intent  to  pre* 
vent  the  landlord  from  distraining  for  arrears  of  rent,"  deariy 
meaning  rent  due  at  the  moment  of  removal.     If  the  statute 
had  intended  to  render  the  removed  goods  liable,  although  not 
liable  when  removed  from  the  demised  premises,  thea  the  lirni^ 
tation  to  five  days  after  the  removal  would  be  very  ineffectual, 
as  it  is  easy  to  remove  them  six  or  seven  days  before  the  rest 
becomes  due,  so  that  the  distress  cannot  be  made  within  five  days 
after  the  removal.     If  it  had  been  intended  to  extend  the  right 
of  distress  to  goods  removed  before  the  rent  became  in  arrear, , 
then  the  limitation  would  have  been  to  five  days  aAer  the  rent 
was  due,  and  not  five  days  after  the  removal  of  the  goods.   The 
moment  the  rent  is  due,  the  landlord  has  a  right  to  distrain.    He 
has  a  species  of  lien  upon  the  goods  within  the  premises,  and 
the  statute  preserves  this  lien  for  five  days,  although  the  goods 
should  have  been  clandestinely  removed,  and  extends  it  to  the 
place  of  removal.     But  it  creates  no  new  lien  upon  goods  re- 
moved  before  the  rent  was  due,  and  upon  which  there  never  was 
any  lien  or  right  of  distress,  even  when  within  the  premises  de* 
mised.  (ztt  fVatson^  vt.^Mair^  3  JSip.  A^.  15.^     The  motiOft 
is  therefore  granted. 

JBoy,  Nott^  and  QwtUtj  Justices,  concurred. 
Clarke^  and  Eekhard^  for  the  mptio^ 
Datcf6n,  contr^.  * 
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The  City  Council  and  others,  adi.  Plowdek    Westok 

AND   OTUERSfa 

Jt  tax  imposed  by  the  CUy  council  of  Charlestm  upon  the  rar 
and  seven  per  cent  stock  of  the  United  States^  held  not  tobere^ 
pugnant  to  the  constitution  of  ike  United  States. 

•  This  was  a  motion  at  chambers  for  a  prohibition,  to  restrain 

the  City  council  of  Charleston  and  its  officers  from  levying  « 
Ite  in^sed  by  a  City  Ordinance  upon  the  si«  and  seven  pet 
OJnt.  stock  of  thd  United  States,  belonging  to  the  plaintifl^^ 

The  counsel  for  the  plaintiffs  moved  for  a  prohibition^ 
upon  the  grGUSd  that  the  ordinance  of  the  city  was  illegal,  nn- 
tonstitntional  and  Vaii*.  Judge  Bay,  after  hearuig  che  counsel 
oa  both  sides,  ordered  that  a  wiit  of  proliibition  sbonl*  issue 
•g^nst  the  City  Couaeil  and  its  officers,  as  prayed  for  in  the 
su^esdon  fikd  by  the  plaintiffs.* 

The  City  Council  appealed  to  tlie  Constitutional  Court 
from  this  decision,  upon  the  ground  on  wUich  the  motion  for  a 
fffohibition  was  opposed  at  chambers. 

Tke  optmott   of  Ae  court  was  delivered  by  Mr.  Justice 

'Biehariuon* 

The  danse  of  the  act  of  the  City  Council  upon  which  this 
case  depends  is  in  tlie  following  words:  «^AU  personal  estate 
.consisting  of  bendsi  notes,  he.  be*  six  and  seven  per  centi  stock 
<if  the  United  States-  or  other  obligatioas  upon  which  int^erest 
has  been  or  will  be  received^  during  the  year,  over  and  above 
the  interest  which  has  been  paid,  except  &c^  &c.  twenty  five 
cents  on  every  hundred  dollars.'*  The  act  lays  the  tax  of 
^wenty*five  cents  per  hundred  dollars  «po»  such .  slock  only  as 
bears  a  neat  -annual  interest  or  prof  t  to  the  owner.  And  the 
question  to  be  considered  is,  may  the  annual  profit  or  interest 
of  the  six  per  cent,  stock  of  the  United  States,  be  taxed  in  the 
liands  of  individual  citizens,  without  violatbg  the  constitution 
of  the  United  States.  If  the  right  to  tax  such  stock  be  not  in- 
consistent with  the  express  limitation  of  the  powers  of  the  in^ 
dividual  states  ^o  levy  taxes,  nor  inconsistent  with  the  powers 
delegated  to  congress  by  the  constitution,  no  prohibition  can  be 

•  This  case  wftf  argued  at  the  spring  tbrm  lftt3.    The  reporter  did  (rat 

^MT  the  argument. 
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issued.  For  such  stock  bein^  the  subject  matter  of  propertVt 
the  revenue  derived  from  it  is  in  this  respect,  like  any  other  iiu 
•c^me  belon^g  to  the  citiseo,  a  subject  for  legitimate  taxation^ 
unless  shielded.from  the  common  burthen  of  taxes  by  the  Feder«  ^ 
al  constitution*  The  determination  of  the  question  depend* 
then  upon  two  considerations: 

Ist.  Does  the  constitution  lay  any  express  restrictions,  ap«- 
{^licable  to  the  tax  in  question,  upon  the  power  inlierent  in  the 
^tate  sovereignties  to  levy  taxes  at  their  discretion;  or 

2dly.  Does  mch  a  restriction  necessarily  arise  out  of  the 
essential  rights  or  superintending  control  conferred  upon  th^ 
government  of  the  United  States. 

The  only  express  limitations  to  the  power  of  tlie  indivz'^ 
dual  states,  to  levy  and  collect  taxes,  is  found  in  the  18th  section 
of  the  IsC  article  of  the  constitution  of  the  United  States,  in 
these  words:  <•  Ao  state  shall,  without  the  consent  of  con- 
gress, lay  any  impost  or  duties  on  imports  or  exports,  except.^ 
Is^c.  be.  *^  No  state  shall,  witliout  the  consent  of  congress, 
lay  any  duty  of  tonnage,"  bc«  But  there  is  nothing  in  ttaoite 
limitations  which  can  mingle  itself  with  the  question  haCofre  us. 
JLnd  we  nay  come  at  once  at  the  only  true  ground  of  contro* 
"versy,  i.  e.  the  constructive  restriction,  unavoidably  *'arisio^ 
out  of  the  powers  of  the  United  States  government,  as  delegate! 
by  the  constitution. 

Judicial  decisions  upon  the  rights,  powers  and  atir»* 
butes  of  the  general  and  state  governments,  wherever  the  coo* 
ititution  is  silent,  will  often  form  a  topic  of  much  feeling  ant 
interest  to  the  peo|^  and  of  great  moment  to  the  Union.  So 
much  so,  that  it  has  occurred  to  ray  mind  as  a  peculiar  and  u^ 
answerable  reason,  i^rising  oat  of  our  irystem  of  govemuent^ 
why  the  American  judiciaries,  both  state  and  federal,  eveft 
giore  tiMm  any  othei:  judicial  tribunak  on  earth,  should  be  so 
constituted  a^  to  stand  independent  of  tenqwirary  excitement  and 
unswayed  by  pride,  popular  opinion  or  party  q>uat,  which  must 
in  every  country  from  the  very  nature  of  man,  pewade  and  ii^ 
fluence:  more  or  less,  every  department  of  government!  But 
which  among  us,  being  the  aatmul  oApfing  ^  the  fcee  iastitu- 
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tions  we  prize  so  highly,  and  thus  claiming  a  right  as  by  inherit* 
ance  to  be  heard,  assert  their  influence,  if  they  do  not  fre« 
quently  direct  and  govern  the  firmest  minds.  And  yet  H^hile 
^  we  preserve  th«?(  principle  of  Judicial  independence,  I  would  say 
also  to  the  pervading  force  of.  public  opinion, ''  esto  perpetua.'^ 

Every  question  therefore  having  for  its  object  the  coztstruc- 
(ton  of  the  respective  powers  of  the  general  and  state  govern* 
ments,  demands  a  full  and  impartial  consideration,  regairdiiig 
conflicting  interests  equaUy  and  fearlessly,  and  directing  a  steady 
.  aim  to  the  final  purposes  to  which  the  decision  may  be  subser*  • 
vient. 

But  to  return  to  the  argument;  Although  as  a  general 
rulct  the  disadvantages  finally  attending  a  tax  upon  stock,  by 
living  away  a  species  of  property  so  moveable,  have  been  ac» 
kttowledged,  yet  the  right  of  all  governments  to  tax  evecy 
kind  of  ^  property  or  income,  may  be  assumed  as  an  incootro*- 
vertible  principle:  and  as  we  find  no  express  limitation  affecl:- 
ing  the  psurticular  question  before  us,  we  are  to  enquire  if  there 
is  necessarily  any  constructive  restriction  arbing  out  of  the 
constitution. 

It  is  urged  that  ccmgress  having  a  right  to  borrow  money,  * 
the  exercise  of  which  right  is  an  essential  instrument  in  the  epe^ 
ftttiona  of  the  government,  the  tax  in  question  has  ft  tendency  to 
impair  and  might,  if  allowed,  put  a  stop  finally  to  the  practical 
rigbt  of  borrowing,  and  is  therefore  uncons&utiooal.  Here . 
Am  two.  unquestionable  rights  are  supposed  to  be  in  coUisioa; 
the  right  to  borrow  money  on  the  one  side,  and  the  right  to  tax 
•n  the  other.  In  reconcilkig  ecmflicting  rights,  or  in  laying 
down  the  constittttional  line  of  demarcation  in  snch  instances, 
although  we  are  not  to  anticipate  that  perfi^rt  harmony  and 
jarbearance  will  be  always  practised  between  the  general  and 
«tatc  govemmeots,  yet  we  are  not  to  presi^ipose  hostility. 
There  is  between  them  a  rational  confidence,  nat|irally  arismg 
out  of  their  relative  situation,  mutual  interest  and  reciprocal  d^ 
pendence,  similar  to  that  existing  between  the  diflerent  depart* 
ments  of  the  same  government,  which  while  they  watch  and 
«heck  each  other,  do  yet»  and  with  great  reason,  confide  in  the 
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Ivttcgtity,  sound  sense  and  good  dispositions  of  ench  member. 
Guided  tlien  in  the  enquiry  by  a  proper  sense  of  the  character  of 
the  governments  which  form  our  entire  system^  let  us  weigh  the 
arguoients  presented  by  the  case. 

The  plaintiffs  urge  that  their  objection  to  the  lax  is  sup- 
ported by  the  doctrine  established  in  the  case  of  M^CuUoch^  vs. 
The  Siate  of  Maryland^  Ath  Wheaton^  p.  316,  which  decides 
that  tlie  state  governments  cannot  tax  the  means  constitutionally 
employed  by  the  government  of  the  United  Stales  to  carry  into 
operation  any  of  its  essential  powers.     The  court  there  declar- 
ed that  4be  Bank  of  the  United  States  could  not  be  taxed  by  the 
States,  because  tliat  institution  was  a  constitutional  instrument 
or  means  of  carrying  into  effect  the  allowed  powers  of  the  gen- 
ial government.      But  the  judges  say  (p.  486.)  <<  This  opin- 
ion does  not  deprive  the  states  of  any  resources  which  they 
originaily  possessed.     It  does  not  extend  to  a  tax  paid  by  the 
real  property  of  the  bank,"  &;c.  Sec.    '<  nor  to  a  tax  imposed  on 
the  interest  which  the  citizens  of  Maryland  may  hold  in  this  in- 
stitution," &tc.  &C.     Now  it  is  ^evident  that  the  tax  laid  by  the 
City  council  comes  within  the  distinction  here  recognized  and  al ' 
lowed*     The  tax  laid  by  Maryland,  being  upon  the  institution 
itself,  was  unconstitutional;    but  the  court  plainly  say,  that  if 
the  tax  had  been  upon  the  interest  of  an  individual  stockholder^ 
it  would  have  been  ccmstitutiona].     The  distinction  is  manifest- 
and  palpable  to  the  understanding.     The  bank  itself  cannot  be 
taxed,  because  that  would  be  to  tax  the  means  of  the  govern- 
ment and  to  clog  its  constitutional  operations;  but  to  tax  the 
fKirtion  of  stock  which  belongs  to  an  individual  is  not  to  tax  the 
^istitution  itself,  nor  in  any  way  to  clog  the  operations  of  the 
government:  and  the  interest  paid-amiually  to  the  stockholders^ 
when  received  by  them,  has  no  longer  any  connection  with  the 
bank,  but  then  becomes  money  belonging  to  individuals  in  se- 
veralty, and  when  so  situated  is  liable  of  course  to  be  taxed 
like  any  other  piece  pf  property  belonging'  to  an  individual 
which  is  exyoyed  under  tbe{>rotei;jion  of  the  state  governments. 
The  Judges  by  way  of  illustration,  say,  p.  423,  "  If  the  tax,  as 
stood^  wer^  alloweii,  the  state  might  tax,  any  other  instrument  of 

3  2 
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die  goveirninent,  as  the  mint,  &c.  and  defeat  all  the  ends  of  gd- 
vernment**  But  assuredly  they  never  meant  that  the  money 
tioined  at  the  mint,  after  being  paid  into  the  hands  of  a  citiieq, 
'Was  riot  a  subject  of  taxation.  Congress  cannot  be  taxed,  but 
the  individusd  members  may  be  all  taxed  in  ithe  states  which 
protect  them.  The  army  of  the  United  States  cannot  be  taxed, 
but  who  can  question  that  the  arms  and  munitions  of  ^ar,  if 
disposed  of,  may  be  taxed  in  the  hands  of  individual  purcfaas* 
ers.  '  The  lands  belonging  to  the  United  States  are  a  vast  source 
of  revenue  and  constitute  the  aieans  of  government,  but  when 
.^014,  afe  all  Uable  to-  taxes.  In  like  manner,  although  the  right 
16  borrow  money,  or  more  properly  the  operation  or  contract 
of  borrowing  as  practised  by  the  United  States,  camMft  be  tax* 
^,  yet  the  interest  or  income  of  the  loan,  when  once  paid  into 
the  bands  of  individual  lenders,  being  no  longer  an  Sastrument 
<tt  government,  is  Hable  to  the  common  burthen  ef  taxes  like 
any  other  dollars  and  cents.  Suppose  for  a  moment,  instead  of 
paying  six  or  seven  dollars  per  annum,  the  United  States  had 
Contracted  to  pay  six  or  seven  acres  of  land  for  the  use  of  $100, 
as  long  as  the  money  remained  unpaid,  could  not  the  land 
When  conveyed  to  the  lender  be  taxed,  -and  where  is  the  difier- 
-enee  between  a  premium  paid  in  silver  and  one  in  landf  If 
Mod  paid  to  a  soldier  for  services  can  be  taxed,  land  paid  to 
liim  for  money  lent  maybe  equally  taxed.  And  why  notth^ 
idlver  received  by  bim?  There  dan  be  iio  cBflerence.  Wecan* 
wrt'tax  the  mines  of  Peru  or  Mexico,  but  cut  tliere  be  a  more 
kgitimate  subject  of  taxation  t^i^  the  gold  and  sihrer  of  South 
Jkmerica,  if  owned  here  and  under  the  protection  of  the  statef - 
But  it  is  further  urged  that  if  the  tax  of  the  City  Councfl 
be  constitutional,  ca[ritalists  will  be  deterred,  if  not  prevented 
ty  the  bigb  taxes  from  lendmg  money  to  the  United  States;  and 
It  must  be  admitted  that  if  the  property  derived  from  the  United 
States  wer«  to  be  exempt  from  idl  fotare  taxes,  it  would  enabfe 
Ae  government  to  sell  to  great  advantage.  But  it  would  be  a 
jrivilege  without  any  equivdent,  allowed  to  no  other  seller, 
and  whiclf  would  not  only  greatly  dry  up  Ae  sources  of  taxee, 
IM  direcdy  impede  the  indispensible  right  of  every  slate  s^vetw 
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^eignty  to  drmw  upon  tbe  weahfa  of  iu  citbe&B,  from  whalevcr 
flource  derived,  io  order  to  answer  its  own  prosperity  and  safeQr* 
If  the  tax  bad  been  laid  as  a  penalty  upon  the  contract  of  lendr 
ing  to  the  United  States,  it  might  have  been  then  said  to  impair 
the  right  of  borrowing* 

But  here  the  tax  is  upon  .the  epjoyment  of  the  interest  uur 
der  state  protection;  and  enjoyment  and  protection  being  the 
peculiar  incidents  which  justify  taxation,  it  matters  not  whence 
the  property  was  derived.  All  the  property  of  any  indi^dual^ 
enjoyed  and  protected  under  the  state  government,  is  the  subject 
of  taxation,  at  the  discretion  of  the  proper  department. 

Here  let  me  remark  that  the  twenty-four  states  which  coi^ 
iTtitnte  the  JJnit^  States  are  themselves  so  many  independent 
nations;  each  retainbg  every  national  power,  except  where  n^- 
stricted  by  the  federal  constitadon.  And  any  power,  thougft 
delegated  to  congress,  is  yet,  if  not  eiqiressly  taken  from  the 
states,  reserved,  and  may  be  concurrently  exercised,  both  by 
the  state  and  general  governments;  unless  the  exercise  of  such 
power  by  the  states  be  inconsistent  with  the  use  of  it  by  the 
United  States.  For  instance,  <<  congress  has  power,  to  lay 
and  collet  taxes,  pay  debts,"  be.  &c.  <'  provide  for  the  com^ 
mon  defence,"  be*  ^'  borrow  money,  promote  the  progress  of 
science,  provide  for  calling  oqt  the  militia,  arming  them,"  be^ 
ice.  1st.  ariiele,  Qtk.  section  of  the  constUutum  And  yet  aU  tbe 
same  powers  belong  to  the  states  individually,  and  their  goven^^ 
ments  may  exercise  them  without  restriction*  To  this  genenf 
rule,  the  only  proper  exceptions  are,  where  any  exerciBe  df 
^wer  by  the  states  would  raise  a  barrier  against  t&e  operation 
pf  a  law  of  the  United  States,  as  if  the  states  were  to  enact  rules 
to  regulate  foreign  commerce,  or  for  the  natoralitation  of  for-^ 
eigners,  different  from  those  of  the  United  States.  In  sudi 
case,  the  laws  of  the  United  States  would,  by  the  6th  ardcle  of 
tbe  constitntioD,  be  supreme,  and  bind  this  court  as  well  as  those 
of  the  United  States.  At  the  same  time,  it  is  true  that  whenever 
money  is  drawn  from  the  citiien  in  any  way  by  the  states,  it 
may  be  said  to  lessen,  in  some  degree,  the  amount  which  the 
general  government  might  otherwise  obtam  from  tbe  san^ 
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source;  and  if  you  press  tbe  principal  to  an  extreme,  the  getter* 
al  govemmeut  might  thereby  be  deprived  of  all  the  means  oC 
direct  taxation  by  the  exactions  of  the  states;  and  mu^is  mu- 
tandis, the  states  equally  deprived  by  congress?  and  yet  there 
can  be  no  restriction  upon  either.  But  need  we  really  fear  lest 
they  should  by  such  folly,  verify  the  just  observation  '^thtf 
excessive  taxation  is  a  monster  which  after  devouring  every 
bingelse,  devours  itself  at  last."  Or  can  there  be  the  leastcause 
for  alarm  to  the  United  States,  seeing  that  the  evil  consequences 
of  the  tax  must  recoil  upon  ourselves,  by  driving  the  stock  out 
of  Charleston;  and  thus  by  depriving  the  people  there  of  this 
species  of  property,  exemplify  the  known  objection  to  such  taxe&r 
But  it  never  can  prevent  the  loan  of  money  to  the  United  StateSi 
at  least  not  in  a  greater  degree  than  the  practice  of  taxing  Iffiida 
must  unavoidably  lessen  the  success  of  the  sales  made  by  tb€ 
United  States,  as  well  as  of  tliose  made  by  other  proprietors^ 

When  wc  acquire  any  interest  whatever,  wc  look  to  gov- 
ernment for  protection  in  the  use  of  it,  and  taxes  are  the  con- 
sideration to  be  paid  in  return.  Such  annual  tributeis  tbepremi*- 
um  paid  for  assured  enjoyment.  However  cvideutit  may  be  more- 
over, that  the  United  States  could  not  in  good  faith^^x  the  in- 
terest they  have  themselves  contracted  to  pay  the  lenders^  and 
however  comity  between  dependent  governments  and  the  ap- 
prehension of  raising  up  a  spirit  of  retaliati^,  ought  to  pre- 
vent such  a  tax  on  thepartofthe  individual  states,  yet  such  views, 
and  fears  cannot  alter  the  constitutional  right  to  tax,  and  are  not 
ibr  our  consideration. 

It  has  been  also  argued,  that  the  tax  in  question  impairs 
the  obligation  on  contracts,  by  diminishing  the  profits  of  the 
lender,  and  thereby  impugns  another  limitation  of  the  power  of 
the  individual  states;  lO^A.  section  Ui.  article  of  the  constitution; 
but  the  answer  to  this  objection  is  satisfactory  and  already  im- 
plied. Every  person  who  purchases  property,  takes  it  subject 
to  the  taxes  that  may  be  laid  by  the  government  which  protects  . 
it.  The  tax  arises  after  the  purchase,  and  is  according  to  the 
exigency  of  the  occasion.  The  land  purchased  of  the  United 
States  to  day,  though  not  liable  in  their  hands  to  my  tax^g^.. 
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diay  be  taxed  in  the  hands  of  the  purchaser  to-tnorrow,  to  mor^ 
tlian  its  value.     Or  the  bond  received  as  a  security  for  the  pur« 
cha^e-money  of  property,  or  for  the  payment  of  a  loan  of  money, 
may  in  like  manner  be  taxed  to  any  extent  required  by  the 
government.     In  civilited  societ},  taxes  constitute  the  price  of 
j^rotection  and  are  as  inseparable  from  property  as  obediencp 
is  from  the  citizen.     In  this  respect^  there  can  be  no  difier* 
ence  betn^en   property  derived  from,  or  a  contract  with  the 
United  States,  and  an  individnal.     If  indeed  the  stock  of  the 
United  States,  belonging  to  a  citizen,  could  in  no  way  be  taxed, 
CUT  government  might  present  the  political  solecism  of  indi- 
viduals protected  in  the  use  and  enjoyment  of  their  property^ 
yet  exempt  of  right  from  any  contributions  to  the  government 
protecting;  without  ^my  equivalent  paid  for  so  extraordinary 
an  exemption  from  the  common  burthen.     How,  let  me  ask^ 
would  such  a  prerogative  in  a  citizen,  comport  with  the  essen- 
tial principle  laid  down  by  the  modern  parent  of  sound  political 
economy,  (A  Smithy  voL  3  p.  256.)  that  "  the  subjects  of  every 
state  ought  to  contribute  towards  the  support  of  the  govern* 
ment,  in  proportion  to  the  revenue  which  they  respectively  en- 
Joy  under  the  protection  of  the  state,"  which  as  a  rule  of  justice 
and  equality,  he  iHustrates  by  observing,  <<  that  the  expense  of 
government  to  the  individuals  of  a  great  nation,  is  like  the  ex- 
pense of  management  to  the  joint-tenants  of  a  great  estate,  who 
are  all  obliged  to  contribute  in  proportion  to  their  respective 
interests  in  the  estate.'*     And,  although  in  practice,  some  per- 
sons may  escape,  yet  the  power  to  make  all  contribute  equally,  is 
indispensable  to  good  government.     I  cannot  perceive  then  that 
any  of  the  arguments  used,   bear  out  the  conclusion  that  the 
tax  laid  by  die  City  Council  is  unconstitutional,  although  they 
jaay   prove  it  unwise.     I  have  endeavoured  to  place  the  de- 
cision of  the  court  upon  allowed  principles;  and  Co  shew  that 
it  comes  within  the  distinction  admitted  in  the  case  of  M<Culloch 
•f .  Maryland,  rather  than  protect  it  by  the  decision  of  this  court 
m  the  case  of  Bulow  and  others  vs.  the  City  Council,  1  JVb^ 
4*  M^i'ordyp.  527,)  which  supports  our  present  decision  to  it* 
Ml  extent.      But  however,  in  my  own  judgment,  just  and 
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ralmsl,  CfMistUtttional,  safe  and  already  adjudged,  I  am  warkie4 
by  the  great  diCKarence  of  opinioa  upon  the  btfacb,  tbaf  the  con- 
elusion  at  which  a  majority  of  the  court  tias  arrived  may  stitf 
be  enro&eoas.   .  And  when  th^re  is  so  much  difiereoce  of  opiti-^ 
ion,  it  is  satisfiictary  to  know  that  the  correctness  of  the  decision 
nay  be  yet  tested  before  the  tribunal  created  under  the  censU* 
tution,  to  decide  finally  «ach  ({uestk>n6.     But  until  the  supreme 
caurt  of  the  United  States  shall  haTe  so  declared,  I  cannot  be* 
Eeve  that  they  ever  intended,  by  thedecisioa  in  the  case  of  M^«- 
Cullochi  vs.  Alarylaod,  to  iaterfeicrwitb  ibe  right  of  the  sMes  to 
lax  their  own  private  citizens  in  any  way,  to  aay  extent^  upon  any 
individual  property,  right  or  interest  whatever.     On  die  con- 
trary ,  they  admit  tbe  right  to  die  fuBest  extent,  and  only  reqidrr 
that  ill  the  exercise  of  it^  tbe  states  sliall  not  reacb  their  ol^ect 
by  taxing  the  means  necessarily  nsed  i»the  practical  Operations 
of  the  general  government.     The  tax  laid  by  tbe  City  Council 
being  considered  constitutional,  the  order  made  by  tbe  prerid^- 
^g  Judge  is  reversed  and  tlte  mouon  of  tbe  appellants  granted. 

Huger^  Justice, 

Tliis  was  an  application  for  a  prohibition  to  restrain  tbe 
treasurer  of  the  City  of  Cbarleston  from  levying  a  tax  imposed 
by  a  city  ordinance  on  6  and  7  per  cent  stock  of  the  United 
States. 

The  words  of  tbe  ordinance  are,  <<  All  personal  estal«v 
consisting  of  bonds,  notes,"  &£c.  ftc.  "&and  7  per  cent  slock  of 
the  United  States,,  or  other  obligations  upon  wliicb  interest  has 
been  or  will  be  received  during  the  year,  over  and  above  the 
interest  which  has  been  paid,  except,"  8zc.  &u:»  <<  twenty-five 
cents  on  every  hundred  dollars."  > 

The  prohibition  was  ordered.  A  motion  b  now  siAfnitted 
lor  tbe  reversal  of  that  order.  I  am  imwilling  on  sa  important 
a  question,  merely  to  express  my  dissent  from  the  judgment  of 
the  court.  It  is  now  for  the  first  time  agitated  and  ou^t  ta  be 
fully  discussed,  that  it  maybe  the  better  understood.  It  aflecto 
the  use  of  a  power  as  essential  to  the  general  govenmient  in 
periods  of  difficulty  and  danger  as  any  other  which  tbe  people 
bare  delegated  to  il.    If  the  city  council  of  Charleston  cantaai. 
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die  slock  of  the  United  States,  to  nomine,  the  states  can,  and  if 
the  states  can,  it  is  impossible  not  to  perceive  that  the  fiscal  ope* 
rations  of  the  general  goverament  may  be  completely  finistrated 
by  the  states.  It  will  be  in  vain  for  congress  to  pass  acts  a«H 
thorising  the  secretary  of  the  treasury  to  borrbw  money,  if  the 
liolders  of  their  stock  can  be  taxed  by  the  states  for  having  lent. 
Congress  may  offer  10  per  cent,  for  loans,  but  who  will  lend 
tf  the  states  can  appropriate  the  whole  to  their  ase.  Whether 
the  states  wtU  do  .so  or  not  may  be  problematical,  but  if  they  can 
do  so,  the  risk  of  their  doing  so  must  be  covered  by  the  terms 
on  which  the  lottis  will  be  made. 

There  is  but  one  substantial  security  for  the  proper  admin* 
istration  of  oargovemmentsj  die  knmediate  responsibility  of 
their  administrators  to  the  people.  If  however  the  people  have 
or  fed  no  interest  in  the  measures  of  a  government,  its  adminis- 
trators are  4Mily  nominally  responsible;  they  will  only  be  check- 
-ed  where  they  act  in  derogationof  what  is  understood  or  felt 
to  be  die  ii>terests  of  their  constituents.  Remote  interests  are 
not  seen  but  by  the  better  informed,  and  they  always  must  pre- 
sent grounds  for  much  difierence  of  opinion  even  among  the 
best  informed.  It  is  not  a  sufficient  guard  to  the  powers  of  the 
general  government,  that  the  constituents  of  the  administrators 
of  the  state  governments  have  a  remote  interest  in  the  preserva- 
tion of  tliose  powers,  or  in  an  unembarrassed  exercise  of  them 
by  thfe  general  government.  They  may  not  be  seen  or  may  not. 
be  understood,  and  the  very  case  before  us  presents  a  full  illus- 
tration of  this  truth.  No  government,  not  revolutionary,  has 
ever  attempted  to  tax  its  own  stock,  and  among  others  for  two 
'^ery  satisfactory  reasons: 

1st.  Because  such  a  tax  must  necessarily  operate  injuri- 
ously upon  all  future  kians,  and 

2dly,  Because  there  ism  ftct  a  violation  of  contract  in  %o 
doing,  and  therefore  such  tax  is  immoral  and  impolitic. 

•     Uader  the  influence  of  these  reason?,  the  legislature  of  this  • 
state  has  refused  to  tax  the  stock  of  the  United  States,  but  it 
appears  that  the  city  council  of  Charleston  have  tliought  dif- 
fercntly  and  hare  taxed  it.     Thcr«  are  however  some  yarr 
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6bvioas  reasons  why  the  council  of  Charleston  should  be  less  dis-* 
posed  to  impose  such  a  tax  than  the  legislature^  hi  the  first 
place,  the  city  of  Charleston  being  commercial,  is  more  within 
the  inftoence  of  the  policy  of  the  general  government  than  the 
legislature,  the  constituents  of  whom  are  generally  ogrica!* 
turists.  In  the  second  place,  the  holders  of  stock  beiug  gener- 
ally mohied  men  and  inhabitants  of  the  city,  nuist  necessarily 
have  a  greater  influence  with  the  city  council  than  with  the  le- 
gislature. If  therefore  the  couhcil  of  the  city  can  believe  i< 
politic  andjust  to  tax  the  stock  of  the  United  States,  can  it  be 
thought  improbable  that  the  legislature  may  do  so?  If  they 
Van  do  so  at  all,  they  may  do  so  to  any  extent;  it  is  e.^naliy 
witliin  their  power  to  tax  20  per  cent,  or  100  per  cent,  as  7 J 
per  cent.  What  shall  govern  their  discretion  it  is  impossible  to 
foresee.  A  state  or  a  few  states  may  concur  in  a  policy  at  vari- 
ance with  that  of  the  government,  my  in  hostility  to  it*  This 
unfortunately  has  been  already  witnessed.  They  may»  indeed^, 
be  indisposed  to  dissolve  the  union  and  declare  war,  when  ih^y 
may  have  no  objection  to  counteract  congress  and  control  its 
measures,  by  tlie  exercise  of  a  constitutional  po^er.  Seven 
tentlis  of  the  stock  of  the  United  States  is  owned  in  the  cities 
of  Boston,  New-York,  Philadelphia,  Baltimore  and  Charles- 
ton. The  same  causes  which  have  concentrated  the  stock  in 
these  cities,  will  in  all  probability  continue  to  operate,^  and  the 
greater  part  of  future  loans  will  be  effected  there.  Should 
therefore  even  so  small  a  portion  of  the  United  States  as  these' 
cities,  unite  in  taxing  stock  to  any  considerable  amount,  the  go- 
vernment may  be  (>feated,  and  will  certainly  be  impeded  in  its 
fiscal  operations,  to  the  extent  of  any  tax  imposed.  It  may  be 
supposed  that  these  cities  would  be  checked  in  such  proceedings 
by  their  state  legislatures.  Whether  this  could  be  done,  must 
depend  upon  the  constitutions  of  the  states  and  the  charters  of 
the  cities.  It  may  not  suit  the  prevailing  policy  of  a  state  to 
interfere  in  such  a  case,  even  if  it  possesses  the  power.  W» 
know  from  the  charter  of  the  city  of  Charleston,  that  the  legis- 
lature of  this  state  can  ^terfere  and  repeal  the  ordinance  in, 
fjuestion;  this,  however,  has  not  been  done,  although  they  have 
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3'efused  to  impose  such   a  tax  themselves,  and  though  South- 
Carolina  is,  has  always  been,  and  I  hope  will  ever  continue  to 
be  as  national  as  any  state  in  the  Union. 

It  may  be  sdd,  that  admit  all  this  to  be  true,  it  cannot 
eficct  the  question  before  the  court;  who  are  called  upon  to 
decide  what  the  constitution  is,  and  not  what  it  ouffht  to  be. 
The  judicial  branch  of  the  government  most  certainly  does 
not  possess  the  power  of  legislating,  much  less  then  can 
they  claim  the  power  of  making  li  constitution.  But  in  con* 
stniing  the  constitution,  they  must  look  to  the  objects  it 
professes  to  attain,  and  they  cannot  so  construe  it  as  to 
defeat  the  very  end  and  aim  of  its  creation,  nor  should  they 
make  it  inconsistent  with  itself  if  it  be  possible  to  avoid  it* 
The  general  powers  of  congress  may  be  sufficiently  designat* 
ed  in  the  constitution,  but  the  extent  and  ramifications  of 
each  power  it  was  not  in  the  wisdom  of  man  to  foresee  and 
precisely  describe.  How  they  are  to  operate  and  exhibit  them* 
selves,  must  depend  upon  the  future  contingent  circumstanced 
of  the  nation;  and  as  those  must  be  forever  varying,  constitu- 
tional questions  or  doubts  must  arise  as  long  as- the  constitution 
shall  exist.  These  are  the  certain  and  legitimate  consequences 
of  a  written  constitution.  The  numerous  questions  which  the 
statute  of  frauds  has  given  rise  to,  simple  as  was  its  object,  may 
afibrd  some  intimation  of  the  number  which  an  instrument,  so 
complicated  and  general  in  its  objects  as  the  constitution  may 
be  expected  to  produce.  The  great  difficulty  is,  not  only  in 
ascertaining  and  defining  the  powers  which  result  from  those 
which  are  express^  given  to  the  government,  but, (as  in  this 
case  and  i^  that  of  the  Bank  of  the  United  Stales)  in  determin- 
ing the  influence  of  these  on  the  powers  of  the  different  states. 
In  the  decision  of  such  cases  there  must  necessarily  be  an  ex- 
tended construction  which  may  bear  the  semblance  of  legisla- 
tion. I  am  not  conscious  of  even  a  desire  to  extend  unnecessa^ 
rily  the  powers  of  tiie  judiciary;  the  pursuits  and  habits  of  neiir 
twenty  years,  by  far  the  better  part  of  my  life,  have  given  at  least 
to  my  feelings  a  direction  decidedly  favorable  totbelee^Iative 
branch  of  the  govemmmt.     When  attached  i(i  fact  as  I  was  in 
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feeling  to  that  branch,  I  could  not  but  discern  the  importance 
^  the  judicial  branch  of  the  government,  and  the  necessity  of 
leaving  to  its  decision  all  questions  like  the  one  before  the 
court,  though  they  savoured  of  legislation.  1  shall  certainly 
not  omit  to'do  now  what  I  formerly  regarded  as  incumbent  upoo 
the  judiciary  to  perform. 

I  shall  now  proceed  to  enquire: 

1st.  Whether  the  tax  in  question  be  an  income  tax.  Tiiat 
h  IS  not,  appears  very  clearly  from  the  facts  of  the  case,  as  weL 
as  from  the  terms  of  the  ordinance.  The  stock  of  the  state;  the 
stock  of  the  city;  bank  stock  universally,  as  well  as  the  profits^ 
of  agriculture,  enjoyed  by  those  who  reside  in  the  city,  are  not 
taxed:  nor  does  tlie  ordinance  affect  to  regai*d  It  as  on  income 
tax.  It  is  a  tax  upon  the  United  States  stock,  co  nomine.  As  this  is 
not  a  tax  upon  income,  it  is  unnecessary  to  enquire  if  the  city 
council  or  a  state  have  the  power  to  tax  income,  and  include 
dierein  the  interest  received  on  United  States  stock.  I  shall 
therefore  proceed  to  enquire  if  the  city  council  or  a  state  have 
the  power  to  tax  United  States  stock,  eo  nomine. 

The  first  question  presented  by  the  enquiry  is,  what  is  the 
meaning  of  the  term  United  States  stock?  ~  It  is,  I  apprehend, 
a  credit  on  the  government  for  so  much  money,  on  which  they 
have  agreed  to  pay  a  certain  interest.  He  who  has  the  credit 
is  the  holder,  and  the  certificate  is  the  evidence  of  the  credit 
and  ihe  terms  on  which  the  credit  has  been  given.  The  power 
to  create  this  credit  is  expressly  given  by  the  6th  section  of  the 
first  article  of  the  constitution  of  the  United  States:  '^  Congress 
sjiall  have  power  to  borrow  money  on  the  credit  of  the  Unite4 
States."  The  credit  of  the  United  States  is  the  essence  of  the 
stock,  without  it  the  stock  is  of  no  value.  The  credit  of  the 
United  States  is  a  creation  of  the  general  government,  tvhicb 
did  not  exist  until  they  brought  it  into  being,  and  in  the  pre* 
duction  of  which  the  state  governments  did  not  participate* 
The  state  could  not  tax  it  before  the  constitution  was  fofinedl» 
fpr  it  did  not  exist;  if  therefore  they  can  tax  it  now,  it  must  be 
by  some  new  power  vested  in  them  by  that  instrumwit,  butthei^ 
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'is  no  such  power  given:  the  credit  of  the  United  States  cannot 
be  taxed  by  the  states. 

It  is  contended  that  to  deny  the  states  a  power  to  tax  mo- 
ney loaned  to  the  general  government,  is  to  deprive  them  of  a 
great  resource,  without  any  adequate  object.  In  the  first  place, 
I  must  observe  that  if  the  states  cannot  tax  the  stock  of  the 
United  States,  the  general  government  will  be  able  to  borrow 
on  better  terms,  ^nd  in  this  way  the  people  of  tlie  United 
States  will  be  compensated  for  any  inconvenience  that  might 
result  from  the  exemption  of  the  stock  from  the  taxation  of  the 
state  governments.  In  the  second  place,"  1  must  repeat  they 
have  no  cause  to  complain,  because  it  is  a  creation  of  the  ge- 
neral govemmcnt^which  the  states  did  not  possess  before  it's 
establishment.  But  on  this  subject,  I  cannot  but  think  that  a 
very  erroneous  opinion  prevails.  It  appears  to  be  thought  that 
for  every  thousand  dollars  loaned  to  the  general  government,  so 
much  taxable  property  has  been  withdraT^Ti  from  the  states,^ 
But  this  is  certainly  not  so:  of  the  $100,000,000  loaned  to  the* 
general  government  during  the  late  war,  how  much  of  it  re- 
mains with  the  government.'*  Not  one  cent-  Where  then  is  it? 
Certainly  in  the  states.  If  a  certain  number  of  individuals 
paid  it  into  the  treasury  of  the  United  States,  the  government 
has  returned  it  to  individuals  livhig  in  the  different  states,  and  if 
liable  to  taxation  at  all,  can  now  be  taxed  by  the  states.  If  the' 
general  government  had  been  foreign  to  the  state  governments, 
or  had  they  hoarded  it  up,  this  objection  might  have  had  some 
force;  but  as  fast  as  they  got  it,  they  returned  it,  and  no  means 
of  the  state  governments  were  affected,  but  by  an  increasedf 
difficulty  of  borrowing  money^  owing  to  the  competition  of  the 
general  government. 

One  of  the  great  objects  of  the  constitution  was  to  render 
the  general  government  independent  of  the  state  governments 
for  those  pecuniary  means  which  are  necessary  to  effect  the 
great  purpose  for  which  it  was  established,  viz.  to  form  a  more 
perfect  union,  establish  justice,  ensure  domestic  tranquility,^ 
provide  for  the  common  defence,  promote  the  general  welfare, 
8tc.  be.    If  however  means  so  essential  iQ  periods  of  distress 
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and  iMffST  as  loans,  can  be  contjrouled  by  Uie  stales, 
is  yet  essentially  dependent  upon  the  states.  There  is  another 
objecdon  to  this  tax.  I  regard  it  as  a  violation  of  the  contract 
ina«le  with  the  holders  of  the  United  States  stock.  The  people 
of  the  tfnited  States,  of  whom  the  citizens  of  Charleston  are  % 
part,  have  contracted  to  pay  so  much  per  cent  on  the  stock,  by 
their  agents,  the  general  government.  To  authorise  the  citi- 
^ns  of  Charleston  to  deduct  a  part  from  the  interest  agreed 
npcNi,  they  must  possess  the  power  of  altering  the  contracV^ 
lirithoiiit  the  consent  of  the  holder  of  the  stock;  which  would 
^  a  violation  of  the  obligation  of  the  contract.  But  the  con- 
stitution expressly  de<;lares,  they  shall  not  violate  the  obligation 
of  contracts.  To  recapitulate  my  objections  to  the  tax,  they  are^ 

1st.  Because  a  tax  upon  stock  of  the  United  States,  eo 
0omine,  is ,  a  tax  upon  the  credit  of  the  United  States. 

3nd.  Because  the  credit  of  the  United  States  was  not  a 
subject  for  taxation  by  the  states  anterior  to  the  adoption  of  the 
constitution;  the  credit  of  the  United  States  being  a  result  o(  the 
establishment  of  the  government  of  the  United  States,  and  the 
eonstitutton  has  given  no  new  powers  to  .the  state  governments. 

3rd.  Because  the  objects  of  taxation  by  the  state  govenw 
ments  are  not  diminished  by  withholding  from  them  the  power 
pf  taxing  stock  of  the  United  States;  as  the  money  borrowed  by 
die  United  States  is  immediately,  by  disbursements^  returned 
to  the  people  of  the  different  States. 

4th.  Because  it  renders  the  general  government  depen- 

dent  upon  the  discretion  of  the  state  governments  for  one  of  its 
essential  means,  in  accomplishing  the  purposes  for  which  it  was 
established;  a  result  at  variance  with  one  of  the  principal  ob- 
jects of  the  constitution,  which  was  to  render  the  general  gov- 
Wiment  independent  of  the  pecuniary  aid  of  the  state  govern-u 
ments;  and  lastly, 

jBecause  it  is  a  violation  of  the  obiigaUon  of  contracts. 

Aott  and  jftay,  justices  concurred  in  the  above  dissentin^r 
opinion. 

^Drojftonf  for  motion«^ 

Haynef  contra.  ■ 
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Dtfendani  an  being  shewn  a  noi€  ofktmdf  signed  by  himself  ^  did 
not  deny  the  hand  writings  but  said  that  his  brother ^  who  it 
seems  had  held  and  transferred  the  note,  owed  him  money^  and 
he  would  not  pay  a  cent  of  it.  Held  not  a  sufficient  aoknowU 
edgment  to  take  the  note  out  of  the  statute  oflimitations. 

This  was  an  action  on  a  due  bill  or  note,  drawn  by  defen* 
4ant  in  Boston,  lOtb.  October,  1803,  for  ^394  87,  in  favonr 
.  Wm.  M*Neil  8c  Son,  and  assigned  tb  the  plaintfff.  The  hand-. 
Writing  was  lidmitted,  but  defendant  pleaded  the  statute  of  fimi^ 
"  tations;  and  to  take  the  case  out  pf  the  statute,  a  new  undertak* 
ing  was  alleged  by  the  plaintiff.  To  prove  this,  the  deposition 
of  Sanittel  6.  Sargent  was  taken  in  Boston;  who  deposed  that 
M  had  called  on  defendant,  then  in  SaVannah,  with  the  paper 
on  which  Ais  action  was  brought,  and  informed  him  that  he  had 
a  demand  against  him,  at  the  same  time  exhibiting  die  paper  to 
him;  that  the  defendant  said  he  would  not  pay  a  cent,  because 
bis  brother,  who  it  seems  had  transferred  this  note,  had  receiv- 
ed all  his  father's  property,  and  if  the  account  were  settled,  he 
would  owe  him  money.  The  witness  further  deposed,  that  in 
tliis  conversation  with  the  defendant,  he  did  not  deny  his  hand- 
writing, after  looking  over  the  paper;  but  did  not  recollect 
that  he  promised  to  pay  it;  adding  however,  if  the  accounts 
#ere  adjusted  and  settled,  money  would  be  due  him. 

Mr.  JusUce  Ricbardson,  who  presided  in  the  circuit  court, 
before  which  the  case  was  tried,  charged  the  jury  that  it  did  not 
appear  to  him  that  the  testimony  offered  had  taken  this  case 
out  of  the  statute  of  limitations,  as  no  explicit  acknowledgment 
of  the  debt  had  been  proved  by  the  witness;  and  that  to 
take  a  case  out  of  the  operation  of  the  act,  pleaded  in  bar  of 
(his  action,  some  express  pronuse,  or  at  least  an  acknowledge 
^  ment  of  the  debt,  should  have  been  proved.  The  jury  accor* 
dingly  found  a  verdict  for  defendant. 

The  present  was  a  motion  for  a  new  trial,  on  the  ground 
.of  mit-diraedon  on  the  part  of  the  presiding  judge. 

The  opinion  of  the  court  icwf  delivered  by  Mr.  Justice  Bay. 

Upon  due  consideration  of  this  case,. I  am  of  opinion  that 
the  charge  of  the  presiding  judge  to  the  jury  was  perfectly  cor* 
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rect  and  proper.  Formerly  it  was  held  in  tfai» state,  that  to  talie 
a  case  barred  by  the  statute  of  liiratations  out  of  the  statute, 
there  must  be  a  new  promise  or  undertakings  and  that  a  bare  ao 
hnowledgment  of  a  debt,  without  such  promise,  was  not  sufii- 
cieat.  Bui  in  the  case  of  Roderiquei,  vs.  Fnmte^  tried  in  Ja» 
nuary  term,  1806,  before  the  late  Mr.  Justice  Trexevant,  wh# 
bad  charged  the  jury  that  an  acknowledgement  of  a  debt,  with- 
out such  new  promise,  was  not  sufficient  for  that  purpose,  the 
verdict  for  the  defendant  was  set  aside  and  a  new  trial  ordered 
by  the  constitutional  court;  on  the  ground  tlia^  an  acknowledge 
ment  of  a  subsisting  debt,  still  due  and  unpaid,  would  take  a 
case  out  of  the  statute  of  limitations;  because  the  statute  goes 
upon  the  presumption  that  the  debt  has  been  paid  and  satisfied^ 
and  an  acknowledgment  therefore  that  the  debt  has  not  been 
paid  will  rebut  such  presumption;  4,  East.  Rep,  599,  604|; 
UC.  Eip.  157;  PeakCf  93;  and  many  cases  have  been  deter- 
Slincd  sine'}  upon  tlie  same. principles. 

With  regard  to  the  nature  and  import  of  this  promise,  the 
cases  in  tlie  English  books  are  manifold  and  some  of  them  con* 
tradictory;  and  in  general,  they  appear  to  be  left  to  the  infer- 
ences and  constructions  of  juries,  according  to  their  ideas  of 
the  subject,  without  any  clear  or  definite  rule  to  govern  them. 
It  appears  to  me  therefore,  that  the  rule  laid  down  by  the  pre- 
siding judge  in  this  case,  is  an  exceeding  good  one;  that  there 
must  be  some  clear  and  explicit  acknowledgment  of  a  subsisting 
debt,  ,<;ull  due  to  the  plaintifi*,  to  take  it  out  of  the  statute;  as 
notlung  can  be  more  precarious  than  tlie  fluctuating  and  uncer- 
fain  opinions  of  juries,  drawn  from  circumstances,  without 
aay  fixed  or  certain  rule  to  govern  tlseir  verdicts.  I  am  there-^ 
fore  clearly  of  <^inion  that  the  rule  for  a  new  trial  in  this  case 
should  be  dismissed  and  that  the  verdict  of  the  jury  should  rev 
jmain  miimpeached. 

J^oti,  Ganity  and  Ilvgerf  Justices,  ctocurrod^ 
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A  Fu  Fa.  and  Ca.  Sa.  wt  re  both  lodged  in  the  sheriffs  office^ 
with  ordiTs  to  proceed  on  the  Fi,  Fa.  AJter  levy  made,  the 
Sheriff  ti^as  directed  to  proceed  on  the  Ca'.  Sa.  The  goods 
levieaon  were  sold  and  the  proceeds  paid  over  to  older  exccu* 
fions.  Before  ike  return  day  of  the  Ca.  Sa.  the  debtor  died 
insolvent^  and  the  Ca*  Sa.  was  never  executed.  Held  iltat  the 
Sheriff  was  not  responsible.  • 

From  die  brief  which  vras  admitted  to  be  a  true  state  of 
i)ic  case,  it  appears  that  this  was  a  summary  process  against  the 
sheriff,  for  the  amount  of  a  ca.  sa.  lodged  iu  his  office  against  ihc* 
body  of  one  William  Wooley  deceased^  which  the  de&udaol 
omitted  to  execute  in  due  time,  per  quod  the  plaintiffs  lost  their 
debt. 

It  came  out  in  evidence  that  tlie  plaintiffs,  after  having  ob« 
taiped  Judgment  against  tlie  defendant  Wooley,  lodged  two 
executions  in  the  sheriff's  office  at  the  same  tirne,  viz:  a 
.  Fi.  Fa.  and  Cd.  Sa.  and  that  t^icse  cxecutioiis  were  lodged  oiv 
the  25th  July,  1822.  That  about  four  days  after  the  lodging  (ff 
the  executionis,  the  plaintiff's  attorney  left  orders  with  tlie  clerk 
of  the  sheriff  to  proceed  op  the  fi.  fa.  When  tlie  plaintiff^s  attor* 
ney  called  at  the  sheriff's  office  again  some  days  after,  in  order 
to  give  directions  to  proceed  against  the  body  of  the  defeudantt 
the  executions  were  not  in  the  sheriff's  office,  but  were  in  the  hands 
of  the  deputy  sheriff,  Bonner;  who  had  made  a  levy  on  defendant's 
goods  before  he  received  instructions  to  proceed  against  the  body 
of  defendant.  It  appeared  that  when  Mr.  Bonner  received  in-^ 
structions  to  proceed  on  the  ca.  sa.  against  the  defendant,  he  said 
the  money  should  be  forth  coming.  From  the  testimony  of  the 
deputy,  Bonner,  it  appeared  that  the  levy  was  actually  made  ou 
defendant's  goods,  before  be  received  the  order  to  proceed  on  the 
ca.  sa.  though  the  levy  was  endorsed  on  the  fi.  fa.  as  of  tlie  14tli 
of  August.  The  goods  were  not  removed  from  the  store  until 
after  the  death  of  Wooley,  which  happened  about  the  middle  of 
Sept.  1822.  The  proceeds  of  the  goods,  after  sale,  were  paid 
over  to  prior  executions,  and  it  was  admitted  that  Wooley 
died  insolvent.  The  pre^ding  judge  decreed  for  the  plaintifis 
against  the  shoriff,  Ae  amount  of  ibe  d?bt  afad   costs,  and  tjie 
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present  was  a  motion  to  sec  ande  ihat  decree  ami  finr  a  new  trial; 

Delessi^Kne,  for  the  motion,  argued  that  in  an  action  for 
an  escape  agadnst  the  sheriff,  plaintiff  can  recover  no  nore  than 
to  the  amount  of  the  mjury  actually  suslnned.  1,  Joknt.  Mt. 
Ti  1 4.  Wooky  was  insolvent  and  therefore  plaintiff  lost  nothing. 
The  death  of  Wooley  insolvent,  strengthens  the  conclnrioo 
that  the  neglect  of  the  sheriff,  if  there  was  such  neglect,  wa$ 
Aufinifm  ubsqtk  insuria. 

The  presumption  is  in  fkvor  of  the  officer,  «nd  the  plain- 
tiff should  have  proved  that  it  was  in  the  power  of  defendant 
to  have  arrested  Wooley  before  Iris  death. 

Clarke,  contra.  The  witness  Bonner  was  inconastent 
Mrith  himself,  he  is  contradicted  by  his  own  retom  and  does  not 
deserve  credit.  It  is  the  duty  of  the  sheriff  to  return  the  ^;ood« 
levied  on,  by  endorsement  on  the  fi.  fk.  1  J9ay,  314;  there  is 
such  a  return  and  the  levy  was  contrary  to  instructions. 

The  sheriff  is  bound  to  execute  process  in  the  most  etkc*  - 
thfld  way.  If  defendant  do  not  abscond,  but  remains  at  honie  in 
his  usual  occupations,  the  return  of  non  est  inventus  cannot  be 
justified;  and  if  the  party  turns  out  insolvent,  the  sheriff  will  be 
answerable  for  the  whole  amount  In  this  case  the  party  re» 
muned  at  home  until  his  death;  if  the  sheriff  had  arrested  him 
it  is  almost  certain  that  the  debt  would  have  been  saved.  CUed, 
1  JBip.  Rep.  475;  6Bac.Ab.  165;  1  Day,  128;  1  Sir.  650; 
iBos.  fy  Pal.  27;  1  Johns.  Rep.  215. 

7%e  opinion  of  the  court  was  delivered  iy  Mr.  Jusliee 
Bay. 

This  is  not  so  much  a  case  of  importance  on  account  of  the 
sum  depending  on  the  opinion  of  the  court,  as  it  is  in  principle, 
involving  the  responsibility  ofthesherifis  of  the  state.  The 
law  supposes  that  one  who  undertakes  any  office  or  employ- 
menty  trust  or  duty,  either  of  a  public  or  private  nature,  con* 
tracts  with  those  who  employ  him  or  entrust  him  to  perform  it 
with  integrity y  diligence  and  skill;  and  if  by  his  want  of  either 
of  those  qualities,  any  injury  accrues'  to  individuals,  they  have 
therefore  their  remedy  in  damages^  by  a  special  action  on  the 
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uase.  By  the  law,  every  sheriff  is  obliged  to  execute  every  writ 
and  process  directed  to  him  by  lawful  authority  with  all  conve- 
%ient  expedition,  as^oon  dft^r  he  receives  it  as  the  nature  of  the 
thing  will  admit  of;  and  as  dn  the  one  hand,  he  is  not  to  show 
any  favor  or  be  guilty  of  any  unreasonable  delay;  so  on  the 
other  hand,  he  must  not  be  guilty  of  any  unnecessary  rigour 
or  oppression.     Dolt.  Skff.  109;  6  Bacon^  168.  '^ 

Having  laid  down  these  few  general  out  lines  reacting 
the  nature  and  duty  of  the  office  of  sheriff,  I  shall  proceed  to . 
consider  the  principles  of  the  case  under  consicleration.     In  this 
case  then,  it  appears  that  two  executions  were  taken  out  and 
lodged  in  the  office  at  the  same  time,  vi2.  a  fi<  fa«  and  a  ca«  sa#. 
with  orders  from  the  plaintiff's  attorney  to  proceed  on  the  A*  (tii 
in  the  first  instance.     Formerly  these  two  executions  could  not 
be  taken  out  at  the  same  time,  against  the  defendant,  for  lord 
chief  baron  Gilbert  lays  it  down  in  his  law  of  executions,  p.  71| 
that  the  capias  is  instead  of  the  fieri  facias,  and  ifthe  fieri  facias 
issues  first,  no  capias  ought  to  issue,  because  the  debt  may  be 
satisfied  by  the  fieri  facias  and  then  he  ought  not  to  have  a 
pledge  in  his  hands  from  whence  he  is  to  have  other  satisfaction. 
liUW  af  Executions;  71,  for  this  in  fact  would  be  putting  it  in  the 
plaintiff's  power  to  obtain  double  satisfaction.     But  in  process 
of  time,  the  courts  permited  the  plaintiff,  for  his  own  security^ 
to  take  out  two  writs,  the  fi.  fa.  and  the  ca.  sa.  at  the  same  time, 
but  permitted  him  to  execute  but  one  of  them.     8  Modern^  302. 
He  is  bound  to  make  his  election,  for  where  a  plaintiff  proceed- 
ed on  both  at  the  same  time,  both  were  quashed  and  set  aside^ 
1.    Camp,  334;    1.    Vesey,  194;  Barneys    notes,  198.     Now 
in  the  present  case,  it  appears  that  the  plaintiff's  jahtomey,  when 
he  lodged  the  executions  in  the  office,  did  make  his  election,  by 
giving  orders  to  the  sheriff  to  proceed  on  the  fi.  fa.  and  further^ 
that  the  sheriff  did  promptly  and  without  delay  proceed  upon 
this  fi.  fa.  by  making  a  levy  on  the  defendant's  goods  in  his  stdrei 
for  the  purpose  of  satisfying  that  execufion.    It  is  true  that  the 
goods  levied  upon  did  not  pay  off  all  the  demands  against  the 
defendant,  but  the   sheriff  appropriated  the  proceeds  to  the< 

satijifactiicm  of  prior  exeeiMions,  as  by  the  Law  he  was  boun4 

^  9 
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to  do.     While  these  proceedings  were  in  transitu'  under  tbe 
fi.  fa.  and  before  any  returns  could  be  made  on  the  fi.  fa. 
at  the  suit   of   the   plaintiffs,  and   before    the   goods  were 
sold,  the  plaintiffs'  aHomey  called  at  the  sheriff's  office  and 
countermaiided  the  proceedings  under  the  Ifi.  fa.  and  gave  di« 
rections  to  tb#  sheriff  to  proceod  upon  the  ca.  sa.  agunst  the 
body  of  defendant.     In  the  mean  time  however,  the  defendant 
died  and  paid  his  last  debt  about  the  middle  of  September,  a 
little  more  than  one  month  after  these  executions  were  lodged, 
ftnd  long  before  the  return  day  to  the  Court  of  Common  Pleas 
had  come  round,  and  it  was  admitted  on  all  sides  that  he  died  in 
insolvent  circumstances.     At  this  stage  of  the  case,  a  questiOQ 
arises  under  this  novel  practice  of  the  courts,  in  allowing  two 
executions  to  be  taken  out  and  lodged  in  the  sheriff's  office  at 
the  same  time;  and  that  is,  whether  a  sheriff  is  to  be  liable  to 
the  whims  and  caprices  of  every  plaintiff  who  thinks  proper  to 
lodge  two  executions  against  a  defendant  at  the  same  time,  by 
changing  the  directions  from    proceeding  on  the  one  to  the 
other,  as  he  may  think  proper  to  direct;  or  whether  he  is  bound 
to  follow  the  first  and  original  orders  of  the  plaintiff,  when  they 
are  lodged,  until  the  result  is  known.     It  must  be  recollected 
that  this  double  remedy  was  unknown  to  the  ancient  principles 
of  the  common  law,  and  since  its  introduction  by  the  permission 
of  the  courts  of  justice,  it  is  confined  to  one  or  the  other  remedy 
at  the  same  time  only,  and  in  my  opinion  both  cannot  be  used 
together;  so   that  wheii  one  is  made  use  of  for  recovery  or 
satisfaction  of  the  plaintifi's  demand,  the  other  is  quiescent  or 
inoperative  till  the  result  of  (be  other  is  known;  which  never  can 
be  determined  till  the  return  of  the  sheriff  at  the  court  to  which 
they  are  made  returnable.    If  the  plaintiff  proceeds  on  his  ca. 
sa.  and  takes  the  body  of  defendant,  that  is  the  highest  satisfac*^ 
tion,  and  he  shall  never  have  any  farther  execution  against  him, 
imless  he  dies  in  gaol;  then,  on  reviving  the  Judgment,  he  mi^ 
haive  a  fi.  fa.  against  his  goods  and  chattels,  if  any  are  to  be 
found.     But  if  on  the  other  hand,  he  proceeds  by  fi.  fa*  in.  the 
fira  instance,  and  levies  on  defendant's  goods  and  ehattds,  be 
shall  not  have  the  benefit  of  the  ca.  sa.  until  the  leturo  of  the  fi. 
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ig.  and  it  is  ascertained  whether  the  goods,  &c,  levied  onai^ 
sufficient  to  pay  the  debt  or  not.  Then  indeed,  if  the  goods  are 
insufficient,  he  may  have  his  capias  for  the  body,  to  satisfy  the 
balance  which  may  still  be  due  or  unpaid;  or  the  whole  of  th^ 
debt,  if  all  the  goods  are  exhausted  by  prior  executions.  If  how-  . 
ever  he  makes  use  of  his  ca.  sa,  before  the  return,  of  th^  fi  fy» 
then  it  is  usipg  them  both  at  the  same  time;  which  is  contrary^ 
to  law,  and  both  are  liable  to  be  quashed,  as  mentioned  in  ibfi 
authorities  before  laid  down.  In  the  present  case,  it  appear/s 
fhat  the  plaintiff  did  give  orders  to  the  sheriff  to  proceed  on  the 
ca.  sa.  while  thefi.  fa.  was  in  the  hands  of  the  bailiff,  and  while 
the  goods  levied  on  remained  unsold  in  the  defendant's  store; 
but  this  ca.  sa  was  never  served,  as  the  defendant^  Wooley,  died 
immediately  after  the  orders  given  to  proceed  on  the  ca.  sa.  or 
about  the  same  tinie.  I  api  however,  clearly  of  opinion 
that  this  order  to  proceed  on  the  ca.  sa.  was  irregular  under  the 
foregoing  circumstances;  and  that  if  it  had  been  served  on  tb< 
defendant,  before  he  died,  both  executions  would  have  been  lia* 
ble  to  be  quashed.  Thus  far  I  have  considered  the  law  upon 
lodging  two  executions  in  the  sheriff's  office  at  the  same  time^ 
and  the  principles  by  which  they  are  to  be  respectively  governed. 
The  next  point  for  consideration  is,  whether  the  sheriff  can 
be  made  responsible  for  a  debt  under  the  foregoing  cirqum* 
stances,  and  also  to  what  extent  he  is  responsible.  If  the  sheri^ 
t»n  be  made  responsible  in  this  case,  it  must  l^e  for  nonfeasance* 
,He  has  not  been  charged  with  any  escape  or  false  return  or  a^f 
thing  else  that  will  amount  in  law  to  a  misfeasance.  As  to  his 
conduct  in  executing  the  fi.  fa.  which  he  had  orders  first  to  pro- 
ceed upon,  he  is  not  chargeable  with  any  omission  or  neglect 
of  duty  in  executing  that  process;  it  is  not  even  alleged  by  the 
plaintiffs  themselves,  that  he  had  been  guilty  of  neglec,t;,.  for  it 
appears  that  he  obeyed  the  mandate  of  the  fi.  fiu  promptly  and' 
without  delay*  by  making  a  levy  on  the  goods  of  the  defen*^ 
daiit's  store;  and  tlie  bailiff,  Bonner,  proyed  that  this  levy  wafB 
made  on  the  goods  in  the  store  before  any  orders  were  given  to- 
proceed  upon  the  ca.  sa.  so  that  it  is  very  evident  he  was  not: 
guilty  of  any  neglect  in  proceeding  on  die  fi.  &•  agreeably  t^ 
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Ae  first  orders  given;  aiid  if  the  plaintiff  did  not  obtain  satis- 
faction of  his  debt  from  the  levy  under  the  fi.  fd.  it  was  not  the 
ghcriff*s  fault;  the  amount  of  sales  was  absorbed  by  prior  execu- 
tions, which  could  only  be  known  after  the  sales  were  made  apd 
closed.  Then  as  to  the  ca.  sa.  if  the  foregoing  rules  are  correct? 
it  would  have  been  illegal  in  the  sheriff  to  have  taken  the  body 
of  defendant,  while  the  proceedings  were  going  on  under  the  ^. 
fa.  and  until  there  was  a  return  of  that  execution;  and  if  the 
sheriff  had  proceeded  on  the  ca.  sa.  and  taken  the  defendant 
body  while  the  fi.  ft.  was  in  active  operation,  it  would  have  been 
proceeding  on  both  executions  at  the  same  time,  contrary  to 
law,  and  the  sheriff  would  have  been  liable  for  false  imprison* 
ment.  But  the  act  of  God  prevented  him  from  obeying  the 
'<M*ders  of  the  plaintiff,  by  the  defendant's  death,  and  here  was  an 
end  of  the  ca.  sa.  and  all  orders  under  it.  From  this  view  of 
the  6ub|ect  then,  it  does  not  appear  to  me  that  the  sheriff  was 
guilty  of  any  culpable  omission  of  duty  for  not  serving  this  ca- 
pias on  defendant. 

The  next  branch  of  this  second  division  of  the  subject  is^ 
admitting  for  argument  sake,  that  tlie  sheriff  could  be  made 
liable  for  not  arresting  the  defendant  on  the  ca.  sa.  to  what  ex- 
tent is  he  liableP     Upon  this  point  the  law  is  clear,  tliat  if  a 
sheriff  does  not  execute  a  writ  lawfully  delivered  to  him  or 
makes  a  false  return  or  suffers  a  prisoner  to  escape,  he  is  liable 
to  an  action  for  damages,  to  be  assessed  by  a  jury;  or  if  after 
judgment,  a-  gaoler  or  sheriff  permits  a  debtor  to  escape,  the 
debt  becomes  his  own,  as  laid  down  in  3  Blackstone  165,  and 
he  is  liable   for  the  whole  debt.     In  estimating   or  assessing 
these  damages  however  by  a  jury,  in  the  case  of  Bonafom,  vsi, 
Walher,  it  is  laid  down  that  the  party  who  suffers  by  an  escape 
or  false  return,  shall  have  the  same  remedy  against  the  gaoler 
or  sheriff,  which  he  could  have  had  against  the  original  debtor; 
2  Term  Rep.  132.  and  Buller,  in  his  opinion  in  that  case,  says 
that  the  party  who  suffers  by  an  escape,  shall  ha\c  the  same  re- 
medy against  the  gaoler,  as  against  the  debtor,  but  he  cannot 
recover  more  than  he  could  have  recovered  against  the  original 
debtor.    Grose,  i  That  in  ap  action  for  an  escape,  the  iuryjae 
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at  liberty  to  give  such  damages  as  they  shall  thinli  right,  undc* 
all  circumstances  of  the  case,  and  a  shilling  is  frequently  suA- 
cient;  for  many  cases  arise  of  great  hardship  against  a  gaoler. 
Airtiurst,  J.  declared  himself  of  the  same  opinion.     In  Jirst  John* 
$onU  J>r.  Y.  Reporisj  316,  it  is  laid  down  that  the   poverty  of 
one  Bri^s,  the  defendant,  who  escaped  and  who  was  proived 
to*  be  insolvent,  mi^t  be  given  in  evidence  and  considered  by 
the  jury  jn  mitigation  of  damages  against  a  sheriff.     From  the 
authorities  last   quoted,  it  appears  evident  that  the  damagea 
against  a  sberifffor  negligence  or  nonfeasance  ought  to  depend 
on  the  capacity  or  ability  of  debtor  escaping  to  pay  and  satisQr 
the  debt  for  which  he  was  imprisoned;  that  is,  if  he  the  defend 
dant  was  able  to  pay  the  debt,  had  he  been  kept  in  custody, 
then  the  sheriff  should  be  made  liable  for  the  whole  amount} 
but  if  on  the  contrary,  he  was  poor  and  in  insolvent  circum- 
stances,* he  should  be  discharged  or  let  off  with  mere  nominal 
damages.    Wherever  a  sheriff  acts  with  reasonable  diligence 
and  attention  to  his  duty,  he  deserves  the  protection  of  a  court 
and' jury,  and  it  would  be  cruel  and  unjust  to  subject  him  to 
the  payment  of  a  large  sum  of  money^  for  a  man  who  was  to* 
tally  unable  to  pay  a  cent.     I  have  only  quoted  the  above  9^ 
thorities  to  shew  how  damages  are  to  be  reguhted  where  a  de- 
fendant was  Itgally  in  custody  and  escaped  from  a  Sheriff  or 
gaoler. 

A  third  ground  taken  again  the  sheriff  was,  that  the  bailiff 
•aid  the  money  should  be  forth-coming.  This  was  the  decW 
ration  of  the  bailiff,  and  not  one  of  his  acts  on  behalf  of  his. 
princi)}al,  the  sheriff,  and  I  know  of  no  law  which  says  the 
sheriff  shall  be  liable  for  the  words  of  a  bailiff,  further  than 
as  they  are  evidence  of  some  act  done  by  him  in  the  line  of  his 
duty;  now  this  declaration  was  not  evincive  of  any  act  done  by 
the  bailiff,  only  that  the  money  should  be  forth-coming.  Make 
the  most  of  it  and  it  cannot  amount  to  more  than  a  promise  on 
the  part  of  the  bailiff,  that  the  money  should  be  forth-coining. 
This  might  be  construed  into  a  promise  on  his  part  to  bind  him, 
but  it  cannot  bind  the  sheriff.  If  he  had  said,  he  had  received 
^he  money  or  diat  he  had  ed^ts  in  hi$  H^ds  froio  which  tl^e 
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money  could  be  raised  to  satisfy  the  debt,  it  might  have  bound 
the  sheriff".     But  if  you  connect  this  declaration  of  the  baiJiff 
MTith  former  proceedings  in  making  a  levy  on  the  goods  in  de- 
fendant's store  on  tlie  fi.  fa.  it  might  be  very  naturally  and  rea- 
sonably construed  into  an  opinion  or  belief  that  there  would  be. 
enough  of  goods  and  effects  to  raise  the  money  and  pay  off  the 
debt,  and  this  was  previous  to  the  sale  of  the  goodf  and  any 
Ifcaowledge  of  their  produce,  and  this  appears  to  me  to  be  the 
Just  inference  from  his  declaration.     Upon  the  whole,  in  what- 
ever  light  this  case  can  be  viewed,  1  am  of  opinion  that  the 
sheriff  is  not  liable  for  this  debt,  and  that  there  ought  to  be  a 
Rew  trial. 

Ddeskieline*  for  the  motion.^ 
Clarke,  contra. 

We  concur  in  this  opinion  on  the  ground  that  the  sheriff 
was  required  to  have  the  body  at  the  return  of  the  writ,  and  as 
the  defendant  died  before  that  time,  the  sheriff  was  exonerated. 

JSTottj  and  Oantty  justices. 


John  Duncan  vs.  Thomas  Gadsden. 

Dtfendant  endorsed  a  note  ofhand^  draum  by  Robert  Ogden^  im 

these  wordSf   **  the  unthin  amount  I  promise  to  j»ay,  when  in . 

funds  belonging  to  Robert  Ogden,  the  period  not  to  exceed  six 

months;**  construed  a  promise  to  pay^  xf  unthin  six  months,  de* 

fendant  should  havefimds  cf  Ogden  in  his  hands;  and  the  fad 

'    of  Us  having  suchfundsy  within  that  period,  not  being  averred 

nor  provedy  held  that  the  action  Ufovld  not  Ite. 

Assumpsit  upon  a  written  promise;  tried  before  the  city 
court.  May  Term,  1824. 

Upon  the  4th  February  1822,  Mr.  Robert  Ogden  gave  to 
fly  plaintiff  the  following  note:  "  Charleston,  February  4th^ 
1^22.  Three  months  after  date,  1  promise  to  pay  to  Joba 
Xfrnncan  or  order,  one  hundred  and  twenty-five  dollars,  for 
value  received,"  (signed)  <<  Robert  Ogdeo*"  Upon  this  note 
was  the  following  endorsement; "  The  within  amount  I  promise 
to  pay  Mr.  John  Duncan,  when  in  funds  belonging  to  Robert 
Ogden,  the  period  not  to  exceed  si.x  months,  February  2nd. 
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1823."   (Signed)  <' Thomas  Gadsden."     Under  this  endorse^' 
ment  was  this  receipt:  "  Received  ten  dollars  on  account  of  the 
within,  August  6tb,  1822."  (Signed)  '<  J.  Duncan." 

Mr.  Holmes,  the  defendant's  counsel,  was  sworn  as  a  wit- 
ness, and  deposed  that  it  came  within  his  knowledge,  that  at  the 
time  when  the  defendant  entered  into  the  above  engagement^ 
he  had  no  other  property  belonging  to  Robert  Ogden  than  so 
<dd  desk  and  some  notes  and  costs  due  to  Mr.  Ogden,  which,  if 
collected,  would  have  been  sufficient  to  pay  the  pliuatiS^  b«t 
that  they  were  not  collected.  The  defendant's  council  contenitf 
ed  that  the^endorsement  of  the  defendant  bound  him  to  no  more 
than  to- pay  tiie  amount  of  the  note,  if  he  should  have  funds  suf- 
ficient for  that  purpose  within  six  months;  and  that  as  he  ha^ 
not  fundls  within  that  time,  or  at  any  other  time,  he  was  not 
Kable. 

The  recorder  stated  to  the  jury  that  the  endorsement  of  the 

defendant  was  rather  ambiguously  expressed,  but  construing  it 

as  well  as  he  could,  its  meaning  appeared  to  be,  that  the  defend* 

ant  undertook  to  pay  the  amount  of  the  note  when  he  should  be 

in  possession  of  funds  belonging  to  Mr.  Ogden,  and  that  he  en* 

gaged  that  (his  Aould  occur  within  six  months;  thatis,  he  pro^ 
mised  that  in  a  period  not  exceeding  six  months,  he  would  be  k). 

possession  of  these  funds;  when  at  the  fiEtftbest,  the  note  should 

be  discharged:  that  if  the  <4>ject  hftd  bean  what  t^  defendant 

insisted  upon,  the  words  *<  the  period  not  to.  exceed  six  months" 

onghtnot  to  have  been  inserted,  as  a  contract  to  pay  generally, 

when  in  funds,  would  have  been  clearly  entered  into,  had  these 

words  been  omitted;  when  the  endorsement  would  have  been, 

<<  I  promise  to  pay  to,  be.  when  in  funds  belonging  to  Robert 

Ogden."  That  surplusage  was  not  to  be  presumed,  but  that  the 

whole  of  die  assumption  was  to  be  supposed  to  have  a  meaning.. 

The  jury  found  a  verdict  for  the  plaintiff,  and  a  new  trial 

was  moved  for,  upon  the  ground;  That  the  Recorder  had  erred 

in  his  construcdon  of  the  contract. 

The  opinion  of  the  court  was  delivered    by   Mr.  Justufi 
Onnit. 

The  defendant  by  an  endorsement  or  parol  agreem^t  on 
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the  back  df  the  note,  has  undertaken  to  pay  the  amount  express^ 
ed  therein  "  when  in  funds  belonging  to  Robert  Ogden^tbe  pe- 
riod not  to  exceed  six  months."  It  is  a  promise  to  pay  the 
debt  of  another  without  any  apparent  consideration.  None  is 
stated  or  proved,  and  both  were  requisite  to  entitle  the  (ilain- 
tiff  to  a  recovery.  If  the  foundation  of  the  promise  were  a 
benefit  to  the  defendant,  or  damage  or  loss  to  the  plaintiff,  it 
certainly  does  not  appear.  On  thequalified  nature  of  the  pro* 
mise,.  I  should,  with  deference  to  the  opinion  of  the  Recorder, 
diffi>r  with  respect  to  the  interpretation  to  be  given  to  it.  If 
the  imderstanding  was  that  Gadsden,  the  defendant,  xfzs  to  be- 
come, absolutely  responsible  for  the  payment  of  this  nkoiejG  ^t 
.the  expiration  of  the  six  months;  why,  it  may  be  asked,  were 
,  the  words,  **  when  in  funds  belonging  to  Robert  Ogden,"  in-> 
serted;  expressio  unius  est  exclusio  alterius.  The  undertaking 
is  therefore  conditional^  and  amounts  to  no  more  than  that  the 
defendant  would  pay  the  amount  in  six  months,  provided  fuod^ 
belonging  to  RobertOgden  should  come  to  hand  within  that 
period.  This  fact  ought  to  have  been  averred  amd  proved,  to 
jentitle  the  plaintiff  to  recover.  The  court  are  unanimonsly  of^ 
opinion  that  as  no  consideration  was  stated  and  proved,  the 
plaintiff  had  no  right  of  action.  •  S^  2d  Constitutional  Ke^ 
portSy  239»     The  motion  is  granted. 

Bay^  Nottj  and  Riehardson,  Justices,  concurred. 

Holmes,  for  motion. 

Dawson^  contra. 
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Jane  Cloud,  v8.  Wm.  E.  Sledoi^^ 

ill  an  action  of  trover^  the  value  of  the  proptrty  wa&  alleged  to  he 

■'    ttntfan  the  summary  jurisdiction  of  the  court  j  but  the  damages 

laid  above  it:  verdict  five  dollars:  held  that,  by  the  express  terms 

^  the  act  of  1799,  plaint^  in  trover  is  ssUUkd  to  full  costs, 

when  the  verdict  exceeds  four  dollafs. 

This  was  an  action  of  trover,  brought  for  property  the 
Talue  of  which  was  alleged  in  tde  declaration  to  be  within  the 
summary  jurisdiction  of  the  court;  tho^  the  damages  were  laid 
somewhat  higher.  The  jury  gave  a  verdict  for  five  dollars, 
and  the  clerk  taxed  the  fall  costs  of  an  issi^e.  A  motion  was 
made  in  the  court  below  to  re-tax  the  costs,  which  was  granted, 
^  with  directions  to  tax  the  costs  of  a  summary  process  only. 
This  was  a  motion  to  reverse  thai  decision. 

The  opinion  of  the  court  %sas  delivered  by  Mr,  Justice 
.\ott.  .  •    •       " 

By  an  act  of  the  provincial  assembly,  passed  in  the  year 
1747,  (1  Brevard,  J  94)  it  is  declared  that  **  if  any  person  or 
persons,  who  shall  commenccf  or  prosecute  any  action  in  any  of 
.  the  courts  of  law  in  this  province,  shaU  not  recover  above  the 
sum  of  twenty  pounds,  current  money,  (beliig  between  twelve 
and  thirteen  dollars)  such  person  or  persons  shaP  lose  all  hit, 

her,  or  theijr  costs  of  isuit.  ' 

t^2 
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By  the  act  of  KM,  (P.  L.  270^  the  judges  were  authori- 
sed to  hear  and  determine  in  a  summary  way,  without  a  jury, 
all  causes  «  for  any  sum  not  exceeding  twenty  pounds  sterling:'' 
And  by  the  fee  bill  established  in  1791,  an  attorney  it  allow^ 
twenty  shillings  "  for  commencing  and  prosecuting  or  drfeiid- 
ing  a  suit  by  summary  process."  Under  these  several  acts,  h 
has  been  held  that  where  a  person  brings  an  action  arising  ci 
€ontractUy  and  U  shall  appear  on  the  trial  that  the  plain tifl^s  de- 
mand did  not  exceed  the  sum  of  twenty  pounds  sterling,  he  shall 
be  entitled  to  the  costs  of  a  summary  process  only. 

But  by  the  act  of  1799,  1  Brevardy  194,  it  is  enacted  that 
hereafter  in  all  actions  of  trespass  to  try  titles  to  land,  "  in  all 
actions  of  trespass  on  the  case,  in  all  actions  of  trover,  and  in 
all  actions  of  detinue,  or  any  of  them,  brought  to  establish  or  to 
•  try  the  right  of  title  in  any  iund  of  property,"  if  thp  plaintiff  es- 
tabUshes  his  right  of  property  there  :n,  he  shall  in  every  such 
caserecbyerand  have  his  full  costs  of  suit,  whatever  the  ver- 
dict &baU*be  above  four  dollars. 

The  words  of  the  act  are  so  strong  that  they  can  not  be 
resisted.  If  tUey  had  been  made  for  this  very  case,  they  need 
not  have  been  more  explicit.  It  does  ihdeed  appear  oppressive 
that  in  an  action  involving  the  right  of  property  to  the  amount 
of  five  dollars  only,  the  party  should  necessarily  be  sulgected 
to  twenty  dollars  costs,  and  most  frequently  to  three  times  that 
amount. '  It  wpuld  be  very  desirable  that  the  legislature  should 
remedy  the  evil;  but,  the  court  can  give  no  relief. 

The  motion  must  be  granted.— ^iZtcAarc^xoTt,  Johnson^  ant 
Hugery  Justices,  concurred. 

,}lffiZs, for  motiop.  /oAn^on,  contra. 


EpWAiin  AcocE,  vs.  LiNiV  &&  LANsnowsf* 
Defendant  in  attachmefit  cannot  'appear  by  attorney  at  tke  reiuru 
of  ike  tirii,  and  defend  the  ndiony  teithont  'entering  ipedaJ 
'bttu> 

1%  this  case  the  phJntiff  had  issued  an  ^tsttbment  against 
tke  property  of  the  defendants,  who  w«re  without  the  liraks  of  the 
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state.  At  the  re(uru  of  the  writ,  the  defendants  caused  a  cooh 
mon  appearance  to  be  entered  by  an  attorney.  The  plaintiff 
nevertheless  went  on  to  file  his  declaration  and  to  obtain  an 
order  for  judgment,  in  the  same  manner  as  if  no  appearance  had 
'been  entered.  The  defendants  then  came  in  by  their  attorney 
and  moved  to  set  aside  the  order  for  jadgment,  and  for  leave  to 
plead  to  the  action.  The  court  refused  to  let  the  party  in  upon 
ady  other  terms  than  entering  special  bail  to  the  action  and  dis- 
^Iving  the  attachment. 

This  was  an  appeal  from  that  decision  and  the  motion  Wiift. 
ttow  renewed,  for  leave  to  plead  without  entering  special  bail  ta 
the  action,  and  the  ground  relied  on  was  that  it  is  unnecessary 
for  the  party,  defendant  in  attachment,  to  enter  special  bail,  ia 
order  to  entitle  bim  to  defend  the  action;  that  this  is  only  requi* 
£ite  when  he  wishes  to  regain  possession  of  the  property  attached. 

The  opinion  of  the  court  was  delivered  by  Mr*  Jusitce 
JS^oii. 

It  would  be  sui&cient  b  this  case  to  say  that  tke  decisioH 
in  the  court  below  was  in  conformity  with  the  long  established 
usage  and  practice  of  our  courts.  It  appeared  to  me  to  be  a 
well  settled  principle,  when  I  first  came  to  the  bar,  and  it  b  but 
Jately  that  I  have  ever  understood  that  there  exists  any  difference 
of  opinion  on  the  subject.  It  is  a  inisfortune  that  the  early  de« 
cisions  of  our  courts  have  not  been  reported.  It  subjects  us  to 
the  inconvenience  of  having  the  same  question  contested  over 
and  over  again,  upon  every  new  accession  to  the  bench  or  bar. 
But  although  we  have  no  reported  cases  of  our  own  on  the  sub^ 
.ject,  we  are  not  without  authority,  so  far- as  the  decisions  of  the 
courts  of  our  sister  states  may  be  considered  authority.  In  the 
case  of  Campbell  k  Morris^  2d  Uarris  fy  MHenrfs  Reports^ 
Judge  Chase,  who  delivered  the  opinion  of  the  court,  says  ^f  an 
attachment  is  to  compel  the  appearance  of  the  defendant.  When 
the  defendant  comes  in  on  the  return  of  the  attachment,  he  is  ia 
the  same  relation  that  he  would  have  been  if  taken  on  a  capiae 
ad  respondendum,  and  cannot  appear  without  bail''  It  it  also  io 
analogy  with  all  legal  proceedings.  The  process  can  not  be  at 
the  same  tim^  agaiort  the  gpods  aad  theperfonof  the  defadaott 
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Tbe  ^eteadmt  is  not  in  court,  so  long  as  the  attachment  remains 
.«n  the  goods.  It  is  only  by  dissolving  the  attachment  and  sub- 
i$tituting  bis  person  in  the  place  of  the  goods,  that  he  becomes 
tk  party;  and  that  can  only  be  done,  according  to  the  terms  pf 
the  act,  by  entering  special  bail  to  the  action. 

The  object  of  the  act  was  to  give  the  creditor  a  remedy 
agamst  an  absconding  debtor.  It  requires  the  debtor  there- 
fore, before  he  can  be  permitted  to  make  defence,  to  place  him-* 
self  in  the  same  situation  in  which  he  might  have  been  placed 
by.  the  plaintiff,  if  he  had  not  absconded.  The  plaintiff  might 
jbave  arrested  him  and  held  him  to  bail;  and  the  law  does  not  in- 
tend to  aid  him  in  placing  himself  beyond  the  reach  of  his  cre- 
ditor by  running  away.  It  allows  both  parties  precisely  the 
same  privileges  and  subjects  them  to  th^  same  liability  as  if  the 
defendant  had  not  absconded,  He  can  not  expect  to  be  placed 
in  a  better  situation  than  an  honest  debtor  who  hai  not  fled 
from  his  creditor. 

m 

The  motion  is  therefore  refused.     Richardson^  Johnson^ 
HugeTf  Justices,  concurred. 
Rogers^  for  motion^ 
Williams^  contra^ 


Rhodam  SiifsoN,  adfi.  James  Kennedy. 

The  land  in  dispute  had  been  sold  to  defendant  by  the  Sheriff 
under  afudaynent  and  execution  against  one  Phillips^  in  1813: 
Plaintiff  ruled  on  a  recovery  against  Phillips  j  of  the  same  land 
in  1815:  Held  ihai  the  record  of  recovery  was  not  conclusive 
against  defendant^  who  might  shew  title  m  kmself  and  thai 
the  recovery  was  fraudulent. 

The  location  and  trespass  were  admitted.  The  pisdntiff 
exhibited  his  claim  of  title  from  Dorcb,  the  grantee,  to  Kirk* 
land,  from  him  to  Pattpn^  and  from  him  to  die  plaintiff. 

The  defendant  dien  fexfarbited  his  claim  of  title  frbm  the 
'|aipe  grantee  down  to  PhUlips,  and  from  the  sheriff,  (whos<4d 
19  1819,  niider  a  judgment  of  15th  December,  I8I23  and 
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SiMsoN,  ads,  Kennedy. 
C3iectttio|i  against  Phillips}  to  Aaron  Smith,  the  lessor  of  ^ 
jfendant. 

The  plaintiiTy  at  this  stage,  otfered  in  evidence  the  record 
pf  a  recovery  against  PhilKps,  in  1815,  of  the  land  claimed  by 
defeiidant,  to  which  the  defendant  objected,  but  the  court  over- 
ruled the  objeetion  and  decided  that  the  said  recovery  was.  con- 
clusive, and  rejected  evidence  qfTered  by  defoidant  to  prove  hit 
title,  as  well  as  fraud  on  the  part  of  Phillips,  in  suffering  the 
recovery. 

The  jury,  under  die  direction  of  the  court,  found  a  verdi0f 

fi>r  the  plaintiff. 

The  defendant  moved  for  a  new  trial  on  the  followin|^ 

grounds: . 

1st.  Because  the -said  record  of. recovery  was  incompetent 

testimony.    2nd.  Because  the  said  recovery,  was  not  conclti- 

-sive  evidence.     3rd.  Because  the  evidence  offered  by  defend- 

ant,  to  prove  the  fraud  of  Phillips  and  the  defendant's  titb, 

ought  to  have  been  allowed. 

The  opinion  of  the  court  was  delivered  by  Mr.  Justice  ^ott. 

It  is  a  general  rule  of  law  that  a  record  con  be  given  in 
in  evidence  only  betwoen  the  parties  or  privies  to  a  suit.  The 
present  defendant  was  no  party  to  the  record  ofiered  in  evidence, 
and  he  stands  in  no  such  relation  to  Phillips,  as  to  be  bound  by 
a  recovery  agunst  him.  The  land  was  transferred  to  the  de- 
fendant by  an  act  of  the  law,  and  not  by  an  act  of  Phillips.  The 
{>laintiff  stood  by  and  saw  it  advertised,  day  after  day,  as  the 
property  of  Phillips;  he  permitted  it  to  be  sold  as  such,  at  pub* 
lie  auction,  without  interposing  his  claim  or  giving  any  aotke 
that  he  had  any.  ^ 

I  think  therefore,  that  the  defendant  ought  to  have  been 
permitted  to  go  into  his  title,  and  to  impeach  the  tide  of  the 
plaintiff  on  the  ground  of  fraud. 

The  motion  therefore,  most  be  granted. 

Hug&Tf  Johnson^  and  Oemtt^  Justices  concurred*  . 
Oregg  and  Hunter^  for  molioo* 

,  contra. 
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Chaklks  Fowler,  vs.  Robskt  Word. 

Ifefendant  and  one  A.  signed  a  note  of  hand  fpr  $  100^  payailm 
at  four  inojUhsy  which  A.  passed  to  plaintiffs  for  a  loan  of  $  50; 
with  a  verbal  stipulation  that  if  the  $  50  were  re-paid  vntkia 
the  four  months^  the  note  should  be  given  up.  The  declaration 
contained  a  count  on  the  note  and  one  for  money  lent,  Ver^ 
diet  for  plaintifft  $  50  and  interest.  AVw  trial  granted;  the 
court  holding  that  if  the  note  tvas  not  usurious^  the  plaiitiff 
must  recover  the  $  100  as  apenaltifs  there  was  no  pretence  of 
a  loan  to  drfemlant. 

This  was  au  action  of  assumpsit.  The  declaration  con- 
tained two  counts;  one  on  a  promissory  note  for  one  hundred 
dollars;*  the  other  for  fiity  dollars  lent  to  the  defendant.  It  ap« 
peared  in  evidence  that  B.  H.  Allen  procured  the  defendant  to 
join  him  in  a  note  for  one  hundred  dollars,  for  the  purpose  of 
raising  money  upon  it.     It  was  made  payable  to    '      '  , 

four  months  after  date.  The  plaintiff,  Charles  Fowler,  lent 
Allen  fifty  dollars,  and  his  name  was  inserted  in  the  note,  as 
payee.  At  the  same  time  a  verbal  stipulation  was  entered  into, 
that  if  Allen  would  re-pdy  the  fifty  dollars  at  the  expiration  of 
the  four  months,  the  note  should  be  given  up,  otherwise  it 
should  be  forfeited  to  the  payee.  The  presiding  judge  instruct- 
ed the  jury  that  if  they  should  be  of  opinion  that  it  was  a  booa 
fide  loan  of  fifty  dollars,  intended  to  be  secured  by  the  hundred 
dollar  note,  withont  any  intention  to  exact  any  thing  more  than 
lawful  interest,  the  additional  fifty  dollars  migh'  be  considered 
as  a  penalty  and  would  not  vitiate  the  agreement.  In  that  view 
of  tlie  subject,  they  might  fiiid  a  verdict  for  the  fifty  dollars  with 
interest.  If  however,  they  should  be  of  opinion  that  k  was  r 
mere  disguise,  to  cover  the  corrupt  agreement,  the  contract  was 
void  and  ihey  must  find  for  the  defendant. 

The  jory  found  a  verdict  for  llie  plaintlfi^  tor  fifty  dollars, 
with  uiterest  thereon. 

This  was  a  motion  for  a  new  trial,  on  ti:e  ground  that  the 
verdict  was  contrary  to  law  and  evidence. 

The  opinion  of  the  court  toas  delivered  (y  wlfr.  Justice  M^ott, 

Usury  is  defined  to  be  *<  the  taking  or  contracting  for  ex* 
orbitant  interest,  for  the  forbearance  of  the  principal."  Exact- 
ing onla^^fiil  interest,  uader  whatever  veil  it  may  be 
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if  the  iDteDtioacan  be  discovered,  will  vitiate  the  most  solemo 
contract.  The  bona  fide  loan  of  money,  the  r^-payfoent  of 
which  at  a  future  day  is  secured  by  a  penalty,  is  not  usnr}% 
But  in  such  case  the  penalty  itself  is  recovered,  and  the  party 
can  have  relief  only  in  equity,  except  in  the  case  of  a  common 
money  bond,  where  he  is  relievable  in  a  court  of  law  by  statute. 
Two  of  my  brethern  are  clearly  of  opinion  that  the  note  in 
question  is  usurious,  and  I  am  much  disposed  to  concur  with 
them  m  opinion.  There  is  no  condition  on  the  face  of  the  note; 
it  is  an  unconditional  promise  to  pay  one  hundred  dollars  at  the* 
lexpiratton  of  four  months,  for  the  loan  of  fifty  doUars,  which 
would  amount  to  an  hundred  per  cent,  upon  the  sum  borrowed^ 
and  fourteen  per  cent,  interest  upon  it  after  that  period.  If 
ifaerefore  the  jury  had' found  a  verdict  for  the  defendant,  I 
should  have  been  very  well  satisfied  with  it;  but  as  they  have 
found  for  the  plaintiff,  I  will  express  no  opinion  upon  that  ques- 
tion. I  am  neverthelesji  of  opinion  the  verdict  is  erroneous 
ond  ought  to  be  set  aside.  If  they  intended  to  find  a  verdict 
on  the  first  count  in  the  declaration,  they  should  have  found 
for  the  full  amount  of  the  note.  If  they  meant  to  bottom  their 
verdict  on  the  second  count,  then  it  is  wrong  because  this  de- 
fendant was  no  party  to  the  contract.  The  money  was  lent  to 
Allen  and  not  to  Word;  he  merely  subscribed  his  name  to  the 
note  and  sent  it  out  to  find  a  market  where  it  could.  He  knew 
nothing  of  the  verbal  contract.  The  motion  therefore  must  bf 
<pranted. 

P.  Farrow^  for  motion. 

O^J^ealj  and  Irby^  contra 
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Penelope  Sims  par  pro*  ami  vs.  Johtt  Saunde^rs. 
Plaintiff  hailing  given  tnconclusip^tt$iim9ny  of  q  parol  gift  nn4 
^  diHsoery  of  a'slavcy  iniroiueed  tifi  svisequeni  dedarationt  of 
the  donor ^  to  establish  that  he  had  given;  Jvdi  that  on  the  part 
of  defe^dant^  ilie  ^subsequent  acts  and  dedaraiions  of  the  do- 
nor tcere  properly  received  in  evidence^  io  shew  that  he  had  nof 
given. 

The  plaiDtiiT  claimed  a  slave,  who  was  the  subject  of  ^e 

suit,  by  a  parol  gift  from  her  grandfather.     Testimony  of  a 

somewhat  inconclusive. character,  was  offered  to  establish  the 

gift  and  delivery  of  the  slave,  and  declarations  of  the  grand- 

iiatfaer,  mside  after  Ihe  alleged  gift,  admittifiig  tjbe  fiictof  h^5 

.having  gt\  en,  were  also  introduced. 

^  The  defehdast  claimed  the  slave  under  a  deed  from  his 
fathef  (who  was  the  grandfather  of  plaintiff)  of  a  da^  subs^ 
€[uent  to  thcf  alleged*  gift  to  plaintiff.  On  his  part,  evidence 
was  admitted  of  declarations  of  the  donor,  made  after  the  sup- 
posed parol  gift,  to  shew  that  he  had  not  given.  The  reco^ 
of  an  acdon  brought  by  the  jiresent  plaintiff  against  die  4onpr 
in  his  life  time  and  which  had  abated  by  his  desth,  to  which  be 
•he  had  pleaded  ^*not  guUiy*'*^  was  also  admitted.  Verdict  fgr 
defendant. 

A  new  trial  was  moved  for  on  the  ground  that  the  decla- 
rations of  the  donor,  made  subsequently  to  the  gift  to.pIai«t^ 
and  the  record  of  the  action  to.wluGh  the  donor  had  pleaded  not 
guilty,  were  impr(^rly  admitted  in  evidence  on  the  part  pf  de* 
fendant. 

The  opinion  of  the  Court  was  delivered  by  Mr.  Justice 
Koit. 

As  a  general  rule  of  law,  a  person  who  has  made  a  gift  or 
done  any  other  act,  cannot  be  permitted  to  impeach  it  by  bis 
after  declarations. — ^If  therefore  the  gift  in  this  case  had  been 
proved,  the  declarations  of  the  donor  ought  to  have  been  reject* 
ed:  but  the  proof  was  imperfect  and  inconclusive.  If  the  plain* 
tiff  had  relied  alone  on  the  evidence'  of  the  gift  and  delivery^ 
without  resorting  to  subsequent  declarations  on  her  part,  the 
.defendant  could  not  have  been  permitted  to  give  such  evidence. 
But  as  the  plabtiff  was  obliged  to  tesorl  to  the  conduct  aniff 
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rcoavenation  of  the  donor  to  ftseertaia  bis  laMitioii,  ^at  lesti- 
'  motiy,  like  «very  otker^  ought  to  be  given  emlie.  The  motion 
therefore  must  be  refused* 

Richardson^  Huger,  and  J^hiMon^  Justices  aiucunred. 

A*  W.  Thompson^  iot  motion. 

JFilliams,  ^     ■■  ■     contra.       ^ 


W.   R.  WlLLBOrRN,  vs.  JOBK  PaEBAJC. 

Pttxiniiffand  Defendant  claimed  the  salne  slaves^  under  d^eremt 
biUs  of  sale  from  one  W^  B.  Hdd  that  fF»  B.  was  a  comp^ 
tent  loitness  to  prove  that  plaintiff^ s  bill  tfsale  had  keen  oih 
tained  by  fraud. 

This  was  an  action  of  trover  for  two  slaves^    It  was  ad* 
mitted  that  the  slaves  at  one  time  belonged  to  Washjngtor 
Bla^singame.     John  JVanc^,  the  first  witness  called,  proved  a  bil 
of  sale  to.  wbich  he  was  a  subscribing  witness^  from  Washingtoi 
Blassingame  to  the  piaintifi*,  dated  the  8th  oi"  August,  1820 
Ue  faid  the  consideration  of  the  bill  of  sale  was  a  debt  whici. 
Blassingame  owed  Willboum  aiid  himself,  as  partners  in  trade, 
of  about  $130;  as  well  as  other  debts  which  Willboum  paid 
for  him:    That  Blassingame  had  frequently  applied  to  him  anct 
Willboum  to  purchase  these  negroes,  and  he  believed  it  was  m 
fair,  bona  fide  transaction:     He  had  heard  Blassingame  several 
times  afterwards  say  be  was  satisfied  with  the  sale.     Flemming 
B.  JS^ance  was  also  a  subscribing  witness  to  the  bill  of  sale*     He 
saw  no  money  paid,  but  he  heard  Blassingame  afterwards  ac 
knowledge  that  he  had  received  the  principal  part  of  the  con^? 

^deration  money. 

The  bill  of  sale  was  for  four  negroes,  at^  for  several  ar- 
ticles of  household  furniture;  indeed,  it  siMeared  ta  contdn  aU 
the  property  that  Blassingame  owned,  ^ftf  negroes  were  not 
present  at  tlie  execution  of  the  bill  of  sate. 

Daniel  Mtchelf  said  be  was  the  sheriff  of  Union  Distri(^ 
at  the  time.  He  had  levied  executions  on  the  negroes,  to  the 
amount  of  six  hundred  dollars  and  had  the  pegroes  in  his  posses-^ 
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sion.  They  were  advertised  for  sale  on  the  first  Monday  iu 
August  1820,  which  was  the  7  th  of  the  niontlK  On  the  morn- 
ing of  that  day,  Washington  Blassingame  aiid  Willbouru,  the 
plaintiff  in  this  action,  came  to  him.  They  informed  him  that 
Mrs  Blassingame,  the  mother  of  Washington,  wished  him  to 
purchase  her  land;  pay  off  tliese  executions,  and  let  her  have 
the  negroes.  He  told  them  that  he  would  postpone  the  sale  un- 
til the  next  day:  in  the  mean  time,  he  would  inquire  into  the 
title^  and  if  he  found  it  to  be  good,  he  would  accede  to  that  ar- 
rangement; provided  Mrs.  Blassingame  would  come  forward 
the  next  morning  and  make  him  titles.  Upon  enquiry  he  be- 
came satisfied  with  her  title.  The  next  morning,  which  was 
Tuesday,  Mrs.  Blassingame,  her  son  and  Willbonm  all  came 
together  to  him.  He  told  tliem  he  was  ready  to  accept  the  pro* 
posal  which  had  been  made  to  him  the  day  before-  Titles  were 
then  drawn  and  executed  by  Mrs.  Blassingame:  She  then 
directed  him  to  deliver  the  negroes  to  Willbourn  and  he  did  so. 
The  two  negroes  he  thought  were  worth  about  $800. 

Here  the  testimony  for  the  plaintiff  closed. 

AJir.  StokeSy  was  called  for  the  defendant.     He  said  that 

a  few  day  before  the  negroes  were  to  be  sold,  a  contract  took 

place  between  Washington  Blassingame  and  his  mother,  the 

purport  of  which  was  that  she  might  have  the  negroes,  provided 

she  would  sell  her  land  and  pay  off  the  debts  for  which^they 

were  under  execution.    That  on  Tuesday  morning,  he  came  U> 

the  court  bouse  (where  the  negroes  were  to  be  sold)  in  company 

with  Mrs.  Blassingame,  Washington  and  Willbourn.     He  did 

not  know  that  Willbourn  was  then  acquainted  with  the  contmct 

made  between  Washington  and  iiis  mother;  he  mentioned  it  to 

bim  as  they  were  riding  together  and  told  him  that  they  were 

then  going  to  the  court  house,  for  the  purpose  of  carrying  it 

into  execution.  WiQboum  said  he  wished  to  get  S  bill  of  sale  of 

them  himself,  to  recover  a  debt  which  Blassingame  owed  him.' 

When  the  sheriff  delivered  the  negroes  to  Willbourn,  he  brought 

4hem  and  then  delivered  to  Mrs.  Blassingame.     She  took  one  of 

them  on  her  horse  behind  her  and  got  a  friend  to  take  the  otbea* 

and  carried  them  home. 
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hhae  Harlan  testified  that  early  in  August  1820,  on. a 
lliursday  evening,  he  did  not  recollect  what  day  of  the  month', 
Washington  Blassingame  and  Willboum  came  to  his  house  and 
said  they  were  going  to  Parham's  (the  defendaht's)  to  try  and 
9teal  away  those  negroes  and  wanted  him  to  go  with  them,  but 
he  declined  going. 

Francis  Parham  proved  a  bill  of  sale  from  Mrs.  Blassin*- 
game  to  defendant  for  the  negroes,  dated  16th  August,  1820. 
He  saw  only  five  dollars  paid;  Mrs.  Blassingame  said  that  was 
the  last  payment.  ' 

James  Smith  said  he  had  drawn  a  bill  of  sale  for  these  ne- 
groes from  Washmgton  Blassingame  to  his  mother.  The  Wed- 
nesday after  the  first  Monday  in  August,  1820,  he  fell  in  with 
Willboum  going  to  his  (Willbourn's)  store.  He  desired  Smith 
JK)€  to  go  by  the  store,  for  Mrs.  Blassingame  and  Washington 
were  there;  Washington  was  about  to  execute  a  bill  of  sale  to  his 
mother  for  these  negroes,  and  he  did  not  wish  Smith  to  go  there 
^s  they  would  wish  him  to  be  a  witness  to  it.  Willboum  how- 
ever,  told  him  that  he  had  made  himself  safje,  and  that  he  would 
persuade  Washington  to  make  a  bill  of  sale  to  his  mother  to 
make  her  easy.  The  bill  of  sale  was  here  produced,  purporting 
to  have  been  executed  on  the  29th  of  Auffust,  1820,  it  was 
sTgned  «  JVashingion  Blassingame^  if  he  can^^  thereby  seeming 
to  imply  a'doubt  whetiier  he  had  aright  to  execute  such  a  deed. 
Mr.  Smith  said  that  on  the  25ih  of  the  same  month,  he  saw  the 
bill  of  sale;  it  was  then  executed,' although  it  purported  to  have 
been  done  on  the  29th.  It  appeared  that  Mrs.  Blassingame 
could  neither  read  nor  write  and  might  therefore  be  easily  itxh 
posed  upon  in  the  date  of  the  instrument. 

Washington  BZiwnw^ome,  was  here  introduced.     " 

The  object  of  his  esdmony  was  to  impeach  the  bill  of  sale 
to  Willboum,  as  fraudulent;  having  been  given  to  protect  his 
property  against  his  creditors. 

Two  objections  were  made  to  his  competency;  Ist.  That 
he  was  incompetent  to  impeach  or  invalidate  his  own  act;  2nd. 
That  parol  evidence  could  not  be  given  to  contradict  a  deed. 
-The  objections  were  overruled  and  the  witness  was  sworn*    He 
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mA  be  btd  iHim  imprvdeat  and  proffigste^  and  had  bee<mie 
piadi  involved  asd  *Tas  in  danger  of  apending  all  bis  property* 
lie  said  that  Willboiim  had  pursued  him  day  and  night,  to  per^ 
.iuade  him  to  give  a  bill  of  sate  of  his  property,  foy  the  parpeee 
of  keeping  it  firooA  hb  creditors.  He  had  at  kngth  yielded,  and 
that  was  the  sole  object  of  the  bill  of  sal6>.  Willboum  proleer 
tad  most  solemnly  and  pledged  hb  honor  as  a  Mason  (they  botli . 
beloogmg  to  Ae  order)  that  he  would  never  take  advantage  of 
him.  Willboum  had  never  paid  a  cent  for  tbem.  It  was  true 
he  owed  WUlboam  something,  he  did  not  know  how  much;  he 
ikever  bad  e  settlement  with  him,  and  if  his  accouat  had  been 
credited  m  J^iUboum*$  books,  it  was  without  his  knowledge  or 
cMsei^  Willboum  had  paid  some  debts  for  inm,  hnt  they 
were  paid  ool  of  his  own  funds.  He  said  Willboum  was  pre- 
sent when  the  contract  was  made  between  himself  and  his 
mother,  and  that  it  was  in  pursuance  of  that  contract  that  the 
negroes  wer^  delivered  to  her.  When  he  was  abo«t  to  execute 
the  bill  of  sele  to  his  mpther,  Willboum  desired  him  to  do  it  in 
such  a  wi|y  as  to  render  it  ineffectual,  and  it  was  for  that  pur- 
pose he  added  the  words  <<  if  he  can*" 

Several  very  re^ctable  gentlemen  were  called  to  the  char^ 
acter  of  Blassiagame.  Tliey  $:\\d  be  bsid  been  imprudent  and 
profligate,  but  they  thought  him  a  young  man  of  a  very  high 
sense  of  honor,  and  that  they  would  believe  hiin  on  fait  oeih  as. 
soon  as  any  man  whatever. 

Mr.  Nance  was  called  again  in  reply. 
He  proved  the  payment  of  several  debts  by  WiUboum  lor 
Blassingame.  ^e  said  the  credit  given  on  diair  books  to  Blaa- 
ongame  was  done  in  hi$  presence  and  with  his  conaem-  He 
said  the  bill  of  sale  to  Willhourn  and  the  one  to  Mra»  Blassin- 
game  were  both  execiuted  on  the  same  day;-^Wil^^ra's  in  the 
moraii;ig  and  Mrs.  Blassingame's  i^  ttw  evening  of  Tuesd^^, 
the  8th  of  August.  He  afterwards  said  be  q^gta.  he  mialaken 
with  regard  to  Mrs.  BJassiugaaie'a;  it  might  perha^  have 
been  the  next  d  v  that  it  was  executed,  but  he  was  vety  eon- 
fident  that  WiUbourn'^  wa«  done  on  the  morning  of  the  ath» 
el  his  store,   ^ssmgame  was  here  calM  baek.    Ke  said  he 


wa$  SUM  Wtllboitr»'8  Mil  of  sale  wa»  not  executod  until  aftenlMr 
8th,  for  he  recollected  distinctly  that  be  stayed  on  Monday  fll|^ 
at  a  Mrs.  Woodson's,  and  want  the  next  moniii^  %o  Us  modier's; 
that  WiUboum  met  hiai  theie,  uaJL  they  aH  went  logeiber  €0  fh« 
court  house,  and  dmt  lie  fiaa  not  at  Vraibooff»*s  start  thai  day. 

Verdict  for  defendant.  Motion  ftr  a  near-  trial,  on  tho 
grounds  that  Washington  Blassingame  was  an  incoJKlpelefflf 
irttaess,  and  thai  the  veccKct  of  the  jury  was  aigainit  law  knft 
evidenoe. 

Tk§  opiman  cf  the  court  vhu  dkliv^red  Sy  Mr,  Ju$Hc6 

There  are  but  two  legal  questions  subnntted'in  {his  case: 
First,  fviiethw  Washington  Blassihgame  was  a  compctffit  1i4t«*' 
ness:    Secondly,  triiedier  bring  eompelent,  his  testimony  ought 
to  be  receiiwd  to  contradiet  a  deed. 

His  competency  is  resisted  on  the  ground  that  no  person 
sImH  be  pcrnutted  to  invalidate  an  mstrumeot  which  be  has  him-* 
sel^  signed.  The  only  case  in  which  t  have  known  such  a 
principle  to  be  laid  down,  is  the  case  of  Walton  and  SMly^ 
I  D.  fy  E.  300.  But  in  the  case  of  Bent,  fy  Baker,  Sd  D.  k 
E.  27.  all  tho  judges  of  the  King's  Bencb  declared  diat  the  rule 
must  be  confined  to  negotiable  instruments.  It  has  since  been 
exploded  altogether  in  England.  But  it  is  not  necessary  to 
bring  up  the  question  now,  for  this  is  a  deed,  in  relation  to 
which  it  is  universally  admitted  that  the  rule  does  not  apply. 

The  second  question  is  equally  well  settled.  Parol  evi« 
dence  ought  not  to  be  admitted  to  contradict  a  deed,  unlesn  il 
be  to  impeach  it  for  fraud.  But  fraud  will  contannnate  the 
most  solemn  instrument;  and  there  are  but  few  ca^s  where 
fraud  can  be  reached  but  through  the  medium  of  oral  testimony. 
The  testimony  of  a  witness  who  comes  to  impeach  his  own 
deed  on  the  ground  of  fraud,  is  always  to  be  received  witb 
caution.  But  the  Jurors  are  the  judges  of  credibility.  ^Tbis 
case  did  not  depend  on  the  testimony  of  Blassingamc  alone. 
Tlie  principal  facts  were  strongly  corroborated  by  other  wit* 
nesses:  and  if  their  testimony  was.  entided  to  belief,  a  greater 
ti^ue  of  fraud  was  oevet  developed  in  a  court  of  justice.    Th«^ 
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coart  are  of  opinion  that  the  motion  cannot  prevail  on  the  legA 
grounds. 

With  regard  to  tbe.facts^  1  would  only  observe  that  the 
plaintiff's  counsel  seem  to  take  it  for  granted  that  the  sale  to 
WiUboum  was  anterior  to  that  to  Mrs.  Blassingame:  fiat  it 
will  be  recollected  that  the  contract  between  Mrs.  Blas&ingalne 
and  her  son  was  entered  into  before  the  seventh  of  the  months 
and  that  it  was  actually  carried  into  execution  and  the  negroes 
.delivered  on  the  morning  of  the  eighth:  That  Wiilboara  was 
then  present,  assisting  in  the  negotiation^  and  actttally  delivered 
tfie  negroes  to  her.  Although  his  bill  of  sale  hears  date  the 
eighth  of  the  monthy  Washington  Blassmgame  swears  it  was  not 
executed  until  after  that  day:  And  Stokes  swears  that  WiU^ 
houm  told  him  on  that  day^  that  he  wished  to  get  a  bill  of  sale 
of  them,  bol  not  that  he  had  one.  But  even  if  he  had  one  then 
in  his  pocket,  it  was  attended  with  such  circumstanoes  as  enti» 
tied  it  to  no  regard.  The  testimony,  theref<H%,  well  auth^ised 
the  verdict  which  the  jory  have  found;  and  tlie  motion  must  be 
jefttsed. 

Johnson^  Huger  and  Richardson jjmtice9.  concurred, 
Ji.  W^  Thompson^  for  motion.         WUltamsg  contnt 
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or  Lakoaster  District. 

In  1801,  JV.  B.  and  J.  S.  the  owners  of  the  land  on  iohich  tht 
present  vittage  of  Lancaster  is  situaied^  petitioned  the  legisla^ 
ture  that  a  village  might  be  laid  out  and  established;  by  a  rc^ 
solution  pf  the  legislature^  thu  was  ordered  to  be  done  and  a 
plai  of  (he  pillage  to  be  returned:  By  an  act  of  1820,  the  coin' 
tftissioners  of  roads  were  directed  to  open  the  streets  of  the 
viUage^  according  to  the  original  plan;  tohieh  they  proceeded 
to  execute:  Plaintiffs  who  had  been  in  possession  of  the  land 
over  which  the  streets  toere  aitemjHed  to  be  opened y  and  ivho  dc* 
rived  his  title  from  W.  B.  and  J.  S.  declared  in  prohibition 
against  the  commissioners^  who  pleaded  the  act  of  1820  and 
that  they  acted  in  conformity  thereto:  Plaintiff  replied  that 
there  was  no  anginal  plan  of  the  village:  upon  proof  of  the 
existence  ofmich  plan  and  verdict  of  a  jury  tothat  effect^  pro» 
hibition  dismissed* 

SThe  act  of  1820.  was  no  violation  of  the  constitutional  right 
of  plaintiff . 

The  declaration  in  prohibition  stated  that  the  plaintiff 
vas  seised  and  possessed  of  a  certain  freehold,  near  the  vil* 
4age  of  Lancaster,  and  that  the  commissioners  of  the  roads, 
without  tendering  him  compensation,  were  proceeding  to  lay 
«ut  many  streets  which  the  public  ^ood  did  not  require,  in  viola- 
tion of  his  constitutional  and  legal  rights. 

The  commissioners  justified  under  an  act  of  the  legisla* 
lure  passed  in  1820, — authorising  them  to  lay  out,  or  rather  to 
open  certain  streets  in  the  village  of  Lancaster,  acccording  to 
the  original  plan  of  said  vHIage,  recorded  in  the  office  of 
the  secretary  of  state.-^The  plaintiff  replied,  thut  there .  was 
DO  original  plan  of  the  village  of  Lantsaster,  by  which  his 
lands  were  liable  to  the  intrnmoo  and  trespass  of  the  commis* 
sioners,  &c.     Upon  wUch  issue  was  joined* 

The  plaintiil*  then  exkHoked  his  title;  a  deed  from  William 
Parkley  for  22  acres,  7th  Oct.  1808;  bounded  south  &  west,by 
White  street;  2  a  deed  from  John  Simpson, — Nov;  1815,  fcx 
ladd  lying  in  and.  adjoining  the  village  of  Lancaster,  calling 
for  severad  of  the  streets  of  the  village; — ^3 — ^a  deed  from  Abm* 
Perry  2,  Sept.  1809,  near  the  viUa^e  of  Lanc^^;  4,  a  grant. 
20  May,  1809,  for 


1 


das      iSOUTH4:;AROLINA  STATE  REPORTS, 

M'KfiyNA,  vs.  COHHISSrONEIlS 

It  appeared  that  in  the  year.  1801,  a  petition  was  ptm- 
•ebted  to  the  Legtslature  by  John  Simpson  and  William  Barlr 
ley,  the  owners  of  the  land,  praying  that  a  village  inight 
be  laid  out  at  Lancaster  court  house.  In  consc;|tiencc  of  which, 
a  resolution  was  passed  authorizing  certain  commissioners  to 
lay  out  and  mahe  a  plat  of  a  village  and  return  the  same  at  the 
ubitt  setting  of  the  legislatore.  A  certificate  of  the  secretary  of 
state  was  here  produced,  stating  that  he  had  examined  the  re- 
'Cords  of  his  office,  and  that  he  could  find  no  plat  of  the  vil- 
lage filed  there:  That  among  the  miscellaneous  records,  he 
Ibund  the  record  of  a  plat  which  had  been  received  as  a  plat 
of  the  said  village,  by  a  resolatioa  of  the  legislature  ia  I8OS9 
und  ordered  to  be  recorded.  This  parported  to  be  the  copy  01 
a  plat  made  out  in  1802,  and  signed  by  the  eomraisiioiiefs  apn 
pointed  by  the  resolution  of  1801.  When  it  was  retamed  to 
the  Legislature  did  not  appear. 

Mr.  Sanmd  Dwfdap  was  called.  This  witness  was  a  very 
'old  man:— -"He  said  that  during  the  time  the  county  court  was 
fceM  at  Lancaster,  a  vfllage  was  laid  oat  there.  He  Ad  not 
know  by  what  authority.  John  Simpson,  WiBiam  Simpson, 
William  Barkley,  Eli  Alexander,  and  himself  weh^  the  com- 
missioners. He  afterwards  understood  that  imother  plat  Was 
made  out;  whether  accorcBng  to  the  fointer  he  did  not  know« 

6ome  of  the  streets  in  the  first  plat  were'  named  #fivent1^ 
from  the  ktmr. 

Itfr.  Jng^om,  saw  a  plat  of  the  village  seven  or  ei^  yeais 
ago.  Mr.  Belk  saw  one  eight  ornine years  agi^  does  not  know 
what  became  of  it,  except  by  hearsay;  was  once  present  when 
Pordy  appfied  to  M^K^ma,  the  plamtiff,  for  the  plat;  he  refiised 
to  let  him  have  it.  Mr.  Bar  was  present  when  the  public 
Jand  was  first  Ud  out  for  the  covaXy  coort*  The  main  street 
was:  then  run  out 

It  ought  here  le  be  remarked  that  it  did  not  sq>pear  tfaM 
atfy  of  the^tireets  were  aver  actually  ntn  oat  during  the  time  oi 
the  county, covrtfiy  except  the  Maift-street,  and  perhaps  one 
erp4$  si^et;  m^  wete  there  any  buiUi^^tfx^ept  on  those  streets. 
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ftfr.  Crocket  saw  a  ).latof  the  village  about  twelve  yeairs  ftgo* 

Mr.  Perry  built  a  house  in  Lancaster  about  twenty  years 
ago,  on  Gay-street;  the  lot  was  99  feet  front  and  164  feet  deep. 

Thomas  Lee  received  the  original  plat  of  the  village  from 
John  Siinp6on,  about  14  or«l5  years  ago. .  The  writing  attacli* 
'cd  to  it  was  in  the  hand  of  Mr.  Eli  Alexander;  does  not  recoK 
lect  who  else  had  signed  it.  A  deed  was  here  produced^  date^ 
1813y  referring  to  the  plat  of  the  village. 

Mr.  M^Daniel  was  employed  by  Mr*  Purdy  (who  Is  since 
dead)  to  lay  off  a  piece  of  ground  for  him.  He  wapted  thi^ 
pl^ktof  th^  town  for  that  purpose,  Purdy  told  him  he  once  had 
it  and  had  let  M'Kenna  have  it.  He  vren\  with  Purdy  to 
M^Kenna  to  get  it:  Purdy  demanded  itof  hiip,  but  did  not  get 
i^  some  wai^n  words  passed  between  them  on  the  occasion. 
He  heard  M'Koana  afterwards  regret  what  had  happened;  he 
acknowledged  that  be  had  it,  but  said  that  it  wps  mislaid  and 
be  could  not  then  find  it. 

Col.  MarUgamerif  once  saw  a  plat  of  the  town  in  the  hands 
of  Mr.  Purdy;  whether  the  original  or  not,  he  did  not  know: 
It  appeared  to  be  a  very  old  paper  and  mach  broken. 

Mr.  John  Richardeon  had  seen  the  plat  of  the  village  ft 
great  many  j^ears  ago.  A  deed  was  here  introduced,  dated  in 
J  802,  referring  to  a  street  called  Jefferson.  No  such  street  ap* 
peared  in  the  plut  recorded  in  the  secretary's  office.  A  deed 
of  John  Simpson  was  introduced,  calling  the  village  Bowfllfk 
villc  or  Lancaster.  '>\,  ^ 

A  great  many  witnesses  wci^c  introduced  to 
opinions  with  regard  to  the  necessity  of  opening  iht  si 
lirlost  of  the  persons  living  in  the  village  were  of  opinion  th^ 
there  was  a  neceissity  for  o{^ning  some  of  th^  streets,  anid(/ 
that  openmg  the  others  was  a  convenience  to  tbe'viUs^e.  Odiei^ 
persons  experienced  no  jnconvenience  from  the  sMfets  being  en-" 
closed.  Upon  this  evidence  the  jury  found  the  following  verdict: 
•<  We  find  the  plan  shewn  to  be  a  copy  of  th^  OriginafordcSredf 
to  be  made  by  the  legislature.'*  lliat  faet  being  foiiad,  the 
court  dismissed  the  prohibition.  Ttus  was  a  dlotion'fey  a  v^f^ 
Cial  on  the  several  grounds  staited  in  the  opinioo* 
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The  opinion  of  the  court  was  delivered  by  Mr,  Justice  KoU, 
The  first  ground  taken  for  a  new  trial  in  this  case  is:  Be* 
cause  there  was  no  legal  proof  of  the  orignal  plan  of  the  town. 
The  proof  was  the  testimony  of  several  respectable  witnesses^ 
that  they  had  ,for  a  great  many  years  past  seen  a  map,  purport* 
ingtobe  the  plan  of  the  village  of  Lancaster;  that  it  had  often 
been  referred  to  as  such,  by  persons  wishing  to  have  a  survey 
of  lots;  that,  it  had  been  traced  into  the  hands  of  the  plaintifT 
in  this  case,  since  which  it  had  never  been  seen;  he  could  have 
produced  it,  if  it  were  oot  the  true43lan  of  the  village.  In  ad-, 
dition  to  this,  were  the  resolution  of  the  legislature  of  1801, 
directing  such  a  village  to  be  laid  out;  the  resolution  of  1808^ 
recognizing  it  and  directing  it  to  be  recorded,  and  the  ccrdficatc 
of  the  secretary  of  state,  that  such  a  plan  had  been  recorded, 
pursuant  to  the  resolution  of  the  legislature  The  court  is  satis- 
^ed  that  the  testimony  was  suflSicient  to  authorise  a  verdict  estab-* 
li^hii;g  tbat  fact, 

Ti>s  second  ground  is:  Because  there  was  proof  that  there 
was  another  original  plan,  antecedent  to  the  one  established  by 
the.  verdict. 

The  third  ground  is:  Because  the  act  not  referring  to  any- 
precise  plan,  is  void  for  uncertainty. 

These  two  grounds  may  be  considered  together.  The 
only  evidence ^of  the  existence  of  the  first  plan  contended  for, 
was  that  the  owners  of  the  land  had,  without  any  particular  au- 
thority^ caused  two  streets  to  be  laid  out  at  right  angles  with 
each  other;  that  they  had  given  them  names  and  had  also  nam 
ed  the  village.  But  it  did  not  lappear  that  any  other  streets  had 
ever  been  laid  out,  or  that  any  plan  of  the  villagt  had  ever 
been  delineated  upon  paper.  It  is  not  now  necessary  to 
go  in^o  the  inquiry,  whether  an  individual  can  lay  out  a  vil- 
lage on  his  own  land  and  dedicate  certain  portions  of  it  to  pub- 
lic use  as  streets;  for  the  same  individuals  afterwards  applied 
to  the  legislature  to  lay  out  a  village  under  their  authority, 
which  was  accordingly  done.  And  there  can  be  mo  doubt  d*- 
ter  the  legislature  had  required  a  village  to  be  laid  out,  and  had 
directed  the  plan  to  be  recorded,  but  that  tbe  Jict  of  1820, 
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directing  the  streets  to  be  opened  according  to  the  originiil 
plan,  must  be  construed  to  have  relation  to  th^  plan  thus  di-. 
rected  to  be  made  out  and  recorded. 

The  fourth  ground  is:  Because  the  jury  should  havie 
found  either  that  the  streets  were  public  property  at  the  time  of 
the  passage  of  the  act  of  1820|  or  that  the  freehold  was  ia 
M'Kenna  until  that  time. 

The  Only  question  which  was  or  which  could  have  becio 
submitted  to  the  jury  was,  whether  a  plan  of  the  town  had  ever 
been  made  out  in  pursuance  of  the  resolution  of  the  legislature. 
The  conclusion  to  be  drawn  from  the  establishment  of  that 
fact  was  a  question  of  law,  which  belonged  exclusively  to  the 
court  to  determine,  and  ought  not  to  have  been  submitted  to  the 

The  two  last  grounds  submit  to  the  consideration  of  th^ 
court,  the  constitutionality  of  the  act  of  1820,  which  durects  the 
streets  to  be  opened. 

The  right  to  declare  an  act  of  the  Legislature  void  which 
conflicts  with  the  constitution,  has  been  frequently  recognised 
by  the  court;  such  a  power  results  from  the  organization  of  dur 
government.  The  constitution  is  the  supreme  Taw  of  the  land. 
It  is  the  law  which  the  judges  are  sworn  to  support  in  prefer* 
once  to  all  others.  But  to  declare  an  act  of  the  legislature  tcf 
be  void,  is  an  exercise  of  the  highest  authority  that  can  belong 
to  a  judicial  tribunal.  It  ought  not  therefore  to  be  exercised, 
except  where  the  necessity  is  clear  and  manifest.  But  the 
court  do  not  discover  in  this  case  any  such  violation  of  the  con* 
stitutional  rights  of  the  plaintiff.  i 

The  village  was  laid  out  in  the  year  1803,  with  the  con« 
sent  of  the  owners  of  tlie  land.  The  plaintiff  became  a  purcha- 
ser from  those  persons  several  years  afterwards.  The  deeds 
under  which  he  claims,  calls  for  the  village  of  Lanoilster;  they 
call  for  certain  streets  in  that  village,  the  names  of  which  are. 
not  to  be  found  any  where,  except  in  the  map  now  established. 
These  streets  had  then,  by  a  resolution  of  thi^  legislature  and 
the  consent  of  the  owners  of  the  land,  been  dedicated  <o  the  use 
of  the  public/  of  which  be  must  have  bad  notice  when  be  pur« 
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tliased.  He  pui'chasfed  therefore  sobjcct  to  tkls  claim  of 
the  public.  The  que»rion  does  not  arwc,  whether  private 
property  can  be  taken  for  public  purposes  without  making 
eompeniat{6n.  The  act  only  appropriates  to  the  use  for 
#hich  It  Was  originally  intended,  property  already  dedicated 
lo  pubfic  puit)08C«,  and  over  which  the  plaintiff  was  cxcrch- 
ing  an  unreserved  authority.  The  court  below  therefore 
Was  eorfectin  dtstnisiittg  the  prohibition.  With  re^rd  to  the 
Expediency  6f  the  measure,  that  Was  a  question  for  the  consi- 
deration of  the  legislature.  It  is  a  subject  over  which  they  stin 
kave  th^  iaxne  contronl  and  may  suffer  them  again  to  be  c»- 
dosed,  if  tk«  public  good  does  not  require  them  to  be  k^ 
^en.    The  moddti  must  be  refused. 

Johnsof^  Huger^  and  Richardson,  Justices,  concurred^ 
Ckndmenj  and  iirU,  for  motion. 
&  D^  Mitter,  contra. 
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•  flainiijf  in  sum,  pro.  siaiedhis  demand  to  be  on  a  note  ^  hand  for 
$S5f  which  Ufos  lo^t;  a  copy  of  such  note  wis  annexed  to  the 
process.  On  trials  he  proved  that  a  payment  of  $5  had  been 
Inade  on  ihe  note  for  $35,  which  was  taken  up  and  a  new  note 
for  $90  gi9€n:  Ab»-4tftl  ordered,  and  motion  to  set  it  aside 
emdnmewtjrefiued. 

Tkhi  WaH  la  stum.  pro.  in  which  the  ptainiiff  ^t  out  bk 
tause  of  action  in  the  following  words: 

f<That  Gideon  Sceen,  Is  indebted  to  your  petttibAer  in  the 
Sian  of  thiny«five  dollars  and  interest,  by  a  note  of  band  wliich  is 
i|ow  lost  or  mislaid,  a  copy  of  which  is  herewtdi  exhibited.'' 

On  ih^  back  of  the  process  is  written;  <H;oft  note— ^FMt 
*ys  aiker  date,  I  promise  to  pay  Armstead  Sfiller  dr  order  tUr« 
lyftuttt^lkrs,  for  value  reccfited,  18fh  Feb.  YBIS." 

Ml 
signed)  ««GiDMiN  X  Smcis** 

marll 
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The  plftiniiirs  own  witnesses  proved  that  five  dollars  bad 
l)een  paid  and  tbe  original  note  taken  up,  and  a  note  for  thirty 
dollars  given  in  its  stead.  The  presiding  judge  held  that  the 
testimony  did  not  support  the  allegation  in  the  process  and  or«^ 
dered  a  non-suit.  Some  days  after  the  non-suit  was  ordered, 
,^  motion  was  made  to  amend  the  process,  so  as  to  correspond 
.wiflh  tbe  proof  wbicb  had  been  offered.  The  presiding  jud^ 
yiefused  the  motion* 

This  was  a  motion  to  set  aside  the  non-suit  on  two  ground^: 
1st*  Because  tbe  evidence  was  sufficient  to  support  tbe  case,  a& 
the  note  was  lost:  2d.  Because  if  it  was  not,  the  plaintiff  ougbi 
to  have  levve  to  amend. 

Th4  optston  of  the  Court  was  ddiverei  iyJ^*  Justicf^JfoU, 

In  this  sommary  mode  of  proceeding  l^y  way  of  petitioo, 
^  manner  of  setting  out  tbe  plaintifl^s  cause  of  action  is  of 
•but  litde  importatioB,  so  that  it  is  done  with  sufficiefit  precii^- 
skm  to  be  a  bar  to  another  action  brought  for  the  same  cause* 
If  therefore  the  plaintiff  bad  stated  about  the  ankHiut  wUch  he 
supposed  to  be  due,  after  haVhig  stated  that  the  note,  was 
lost,  without  attenqpting  to  give  a  copy  of  die  note  tbe  evi» 
dence  offered  might  have  been  received.  But  by  the  prolbit 
of  the  note,  he  had  undertaken  to  prove  itas  laid;  and  a  rcicov 
very  in  this  case  would  have  been  no  bar  to  an  action  on  the 
true  note.  The  testimony  was  therefore  properly  rejected, 
lieave  to  amend  is  so  much  a  matter  of  discretiofii  that  this 
court  will  seldom  undertake  to  control  the  ci^uit  judge  im  that 
ireq;>ect.  A  ni»-suit  had  been  ordered  in  tfab  case,  and  the 
cause  was  actually  out  of  court*  To  have  suffered  the  pvtf 
to  amend,  would  have  to  allow  him  to  substitjpfie  a  new  and  dis» 
tinct  cause  of  action.  This  court  is  not  dispose^  ^  interfene 
-^itb  the  opinion  of  the  court  below.    The  motion  is  aefused* 

JHchardsan^  Httgeff  and  J^hMon^  Justices,  ceocurred. 
Ikmdon^  for  motion.        A.  W*  7Aoflyio%  MMrm. 
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Trovtn    Defendant^  a  sheriff,  levied  9n  tuu>  slaves^  uadtr  sxc^ 
cutions.     After  the  levy^  the  owner  sold  them  to  Plaintiff ^  sub^ 
feet  to  the  sheriff ^s  lien,     Plamiiff  offered  to  pay  the  aaiount 
of  the  executions^  hut  made  no  tender.     Defendant  r  fused  to 
deliver  up  the  slaves,  and  afterwards  sohl  them.     Held  that  the  \ 

action  vpould  not  lie. 

Tnis  was  an  action  of  trover,  for  tiro  slaves.     It  ap|>ear-  ^ 

cd  in  evidence  that  the  defendant,  as  sheriff  of  Lancaster  dit- 
trict,  had  levied  two   executions  on  the  negroes  in  fiuestion.  \ 

While  they  were  thus  under  exec^iitions,  the  owner  sold  them  to 
plamfiff  in  this  action,  subject  to  the  lien  which  the  sheriff  had 
•on,  them. 

Previous  to  the  day  of  sale,  the  phuntiff  offered  to  pay 
the  money  due  on  the  executions,  provided  the  sheriff  would 
.deliver^ up  the  negroes  to  him.  The  sheriff  said  he  would  re 
ceive  the  money,  but  would  not  deliver  up  the  negroes:  He 
had  some  other  lien  on  them,  but  what  it  was,  did  not  appear 
to  the  court.  They  Tiere  afterwafds  sold  under  the  executions. 
There  was  no  actual  tender  of  the  money  to  the  sheriff  nor  was 
ft  brought  into  court.  When  tlie  testimony  was  closed,  it  was 
•svbnMttcd  to  the  court  whether  the  plaintiff  had  supported  his 
action.         . 

The  presiding  judge,  being  of  opinion  that  the  evidence 
was  not  sufficient  to  maintain  the  action,  ordered  a  non^suit. 
This  was  a  motion  to  set  aside  that  lion-suit. 

7%6  opinion  of  the  conrt  i/sas  delivered  ^  Mr.  Jusiiee 
J^ott. 

The  sheriff  had  a  right  to  the  negroes  until  the  money  was 
actually  paid, — and  until  thcH,  the  plaintiff  had  no  right  to  de» 
*^iiiand  them.  The  sheriff  was  under  no  obligation  to  make  any 
terms  with  him.  If  the  money  had  been  tendered,  it  would  not 
have  placed  him  in  a  better  situation;  for  notliing^ but  actual 
payment  would  have  released  them  from  the  lien  by  which  they 
•were  h«M»-  ^The  motion  therefore  must  be  refused.* 

Johnson^  Richardson^  Gantt  andHuger^  justices,  concurred^, 

Clendenin  and  Hill,  for  motion. 

iS«  -D.  MUlef^  contra. 
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'  Bbuton,  admr.  vs.  N.  R,  Cannon,  fi.  fa.;  Howell  vs.*  same^ 
fi.-fa.;CuRRr,  acfmr.  vs.  same,  ii.  fa.;  Allen,  vs.  same,  ii,  fal 

On  a  rvh  against  the  sheriff  to  sh$w  catise  why  he  had  not  made 
the  monies  on  certain  executionsy  he  returned  that  before  the 
lodging  of  the  executions^  defendant  had  mortgaged  certain 
slaves  to  oue  R.  but  that  the  mortgage  was  not  recorded;  that 
the  slaves  had  been  sold  by  him  (the  sheriff)  and  that  the  money 
was  in  his  httndsy  to  be  pmd  to  the  satisfaction  of  the  mort^^ 
gage  or  the  execuiionsy  as  tie  loourt  might  direct:  Rule  di^ 
charged  and  purt.es  left  to  contest  their  tights  at  law. 

TiiH  was  a  rule  i^ainst  Edinond  Pooser,  esq.  sheriff  of 
Orangebiii'gb  district,  lo  -shew  cause  why  he  had  not  made  ike 
money,  under  the  executions  in  the  above  cases* 

The  sheriff  shewed  for  ^ause  that  certain  negroes,  once 
the  property  of  the  defendant  Cannon,  had  been  mortgaged  by. 
him  to  Joseph  Robiasoi^  on  his  becoming  security  for  Cannon 
to  one  Williamson,  at  a  period  antecedent  to  the  lodging  pf  the 
eiecotions  in  the  above  cases.  That  the  mortgage  had  not 
been  recorded,  but  that  the  negroes  had  been  sold  by  him  and 
the  amount  of  sale  was  in  his  hands,  to  be  paid  over  eitlier  to 
the  satisfaction  of  the  mortgage  or  to  the  executions,  as  might 

be  decided  by  the  courtl 

The  presiding  judge  ruled  that  the  mortgagee  ^vias  entitled 
to  the  money,  but  recommended  that  the  question  should  be 
brought  up  to  the  constitutiiDnal  court. 

The  opinion  of  the  Court  was  delivered  by  Mr.  Justice 

Gantt. 

The  rule  sfiould  have  been  discharged  and  tlie  parties  left 
to  contest  their  rights  at  Ittw,  whkh  is  accordingly  ordered  by 
this  court. 

Cokoek^  Richardson^  Suger^  and  Johnson^  Justices;,  con- 
cnrred. 

Oamitj  and  Trotti^  for  motion. 

-H*s ,  contra. 


'  MiTSH  ToLLi&eN,€C.  ui.  mds.  Geoiigs  MnxcR,  ^Assignee. 
Bond  far  ike  Priims  Aotcm/rii  cusignable  under  the  act. 
AcTioH  of  4ebl)  by  the  Plaintiff,  as  assignee  of  Thomas 
Pool,  sherifi^  agaiMt  Mnse  ToUison  and  his  securiUes,  oo  #* 


prkon  iiotind^  bond.    *AAef-crarai^  ojrernf -tkd^coiuBtioii^ 
4le'BdiKfy  ftl%de<eAd«iif  A?m«wi«d  fpn»ti«tty.     The  desmrMv^' 

wafrWerfiiled  Oft  niofion  to  reverse  the*  ikcision.   ;     •.      • 

'Tk6  dpmloM'tf  the  court  toas  ddh^ediy  JUr,  Juslkt 
Ganit. 

l^Tfae  only  qttestioo  in  t&is  ease  ^  was,  whether  a  yfispim 
bowids  bond,  giveriby  adefenfdmt  iu^ex^vtioa,  i$>aM0Mtbfe 
under  the*  act^  so  as  to* enable  the  tissignee  Vo  tticiaiiiiii  ^ipacAm 
in  his  own  name  thereon.  The  Word!)  oPth^  %dl  1M  €$fft^s  etx 
the  sublet,  that  such  shall  "b^  the  cmr^  6f  |irt>tt€A^dlri|»t  ^S^ 
prison  bounds  act,  7th  clause,  P.  Ij.  457;  Aba  T M«C<^d,  3T3jr 
2  ftPCord,  137,  267;  and  State  Reports,  lOS,  The  modbn  to 
reverse  decision  below  ratist  fail.  '* 

iColcockj  Uvger,  and  Richardsejif  jn^^aces^  cotic«rred*. 

Irhy  hi  Goodman,  for  motion. 

3%omp4on,  contra.  -        . 


3liaxl%  H.  WiTiiERSPooN  ^^  aZ.  rs.  Samuel  F.  Dcvlaf. 
Thf^  mtfttM  a  joint  seizin  19  the  patties  PlaiatiJ^and  Defend 

aant^  io  smta\Vi  a  guitfor  partition. 

This  was  a  proceeding  in  pa>  tition.  The  defendant,  be- 
iskgim  poaaessiMiiof  the  Jand  intended  to  be  divided,  was  servd 
wkh  asuiHiioDft  to  shew  cause  why  a  writ  ol  partition  should 
fliat  issw*-.  Be  appeared  and  pleaded  thut  h»  was  not  jointly 
tti  legmlly  vmcd  with  the  applicants.  To  tfaisplea  the^?  was  ^ 
general  deninrr^;  which  was  sustained  by  the  presiding  judgf* 
From  thb  decisfam  tlie  defcndant  appodfid,  on  the  gftwfd  that 
in  partitiMi  there  must  be  joint  seitin  to  give  jurisdiction. 

The  opinion  of  the  court  wa$'  detivtrd  hf  Mr.  Justice 

TiH?  qu&tion  in  this  case  respects  tbe  suffidency  andlegafi- 
'  ty  of  the  plea^  which  was  put  in  by.  the  defendant. 

If  the  i^aTte  godd  in  law,  Ok  planiUB^  sbMltf  htm  re- 
plied^hereto;  if  b^d,  tbe  demarmr  hai  kaan  prop^AfmMm^- 

There  (fan  be  m>  quettim  bat  ihar  tb»46danito^  n  par* 
HckAsbMir  allege  and  set  ^arth  that  tiie  <lafrnilw»  mdH^ 
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DvPKfiCy  «f.  Hjilrrik<ston. 
fiamtMrs  hold  together  and  undl^ed  the  teiiftniencs  r€spectii% 
'wWch  partkioti  is  sought  to  4)6  Itiade;  and  that  Ae)Mnrtioii^hiA 
«ach  is  entitled  t0|  Should  be  distinctly  set  forth.  The  defeii-' 
^nt^may  eHber  confess  the  action  and4;onsent  that*panitidn 
may  be  made,  or  he  may  plead  in  bar.  'If  he  does  'not  hold 
together  with  the  plaintiffs,  a  right  or 'tide/ such  as  has  been 
0et  forth  In  the  declaration,  then  be  may  ];dead  in  bar;  and  the 
only  correct  plea  in  bar  is  <<non  tenent  insimnl;"'for'it  is  saii) 
that  every  otfier  plea  in  bar  is  tantamount  to  this.  2  S#11od, 
218;iip(m  this  plea  i^ne  may  be  taken  and  the  patties  proceed 
ta  trial,  as  in  other  cases.  <<Ibid." 

It  follovrsvery  clearly,  that  as  "non  tenent  msiaaiiP' is  a 
good  plea  in  bar  in  an  action  for  partition,  and  as  defendant 
bad  pleaded  this  plea,  the  plaintifls  should  have  t&ken  issue  on 
the  plea  and  not  demurred  thereto.  The  decision  of  the  pre^ 
siding  judge  in  supporting  the  demurrer,  is  overruled. 


GbITFIN  DUPREE   vs.  JePTHA   HAIiniKGT0K« 

Plaintiff  agreed  to  sell  and  delivered  a  horge^  with  a  stipulation 
that  the  right  of  property  should  not  pass  to  the  vendee^  unSL 
half  the  consideration  should  he  paid;  hetd  that  vntU  suihpay'* 
ment  made^  the  horse  remained  plaint^Sm 

Turn  plaintiff  entered  into  a  contract  whb  one  Josiah  Ha- 
dcy.  The  note  taken^  expresses  tlie  terms  of  the  comract  ail3  . 
IS  in  the  following  words;- «<I  promise  to* pay. Orifki  Dupreeot 
order,  fifty  five  dollars,  in  good  merchantadble  whiskey,  at  fifty 
cents  per  gallon,  for  one  Isay  mare;  which  saidmsire  io  be  mine 
till  I  am  paid  one  half  the  whiskey;  to  be  paid  by  the  last  of 
May  next;  the  oth^  the  first  day  i>f  December,  il.beingfov  va* 
lue  received  of  him,  this  3d  of  April,  1831."  '~ 

Hakbt,'*  Test  «<John  Kendrich.*'    Kendrich, 
■ote^  sab8e<t«endy  purchased  the  mare  < 
agreement,  was  ta  comply  widi  the  terms 
by  Haney  to  Dupree.    Kendrich  died  withoi 
his  coiitract.  Diqpree  possessed  himself  of  die 
sentcMendant  (HavringittnO  who  beesMoe  the 

3!   2 
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Kendrich,  took  the  raare,  as  belonging  to^  the  Estate  of  Ke'»-  ^ 

drich:  on  which  Dupree  commenced   his  action  agamst  him  1 

for  the  taking.     Whether  the  absolute  right  of  property  passed 

from  Dupree  to  Haney,  by  the  contract  entered  into  between 

them,  or  whether  this  right  remained  in  Dupree  until  the  terms 

thereof  were  complied  with,  was  the  question. 

The  presiding  Judge  was  of  opinion  that  Dupree  having 
parted  with  the  possession,  had  no  right  to  repossess  himself  of 
the  mare;  the  right  of  property  having  passed  from  him  by  his  > 

contract  with    Haney;    and    decreed    in    favor   of   the  de* 
fendant.     The  appeal  was  to  obtain  a  reversal  of  that  decision. 
The  opinion  of  the  Court  tww  delivered  by  Mr.  Justice  Ganti. 

Possession  of  a  chattel  is  in  l^w  prima  facie  evidence  tba^ 
it  is  accompanied  with  the  right  of  property;  but  presumption 
may  be  rebutted  by  higher  and  better  evidence.  I  hold  it  tobc 
a  correct  and  well  established  principle  that  the  owner  of  a 
chattel  may  make  a  qualified  contract  respecting  it,  and  in  part- 
ing with  "the  possession,  still  retain  his  right  of  property 
therein. 

It  holds  good  in  all  cases  of  bailment  where  the.  posscs- 
or  has  only  a  qualified  right,  the  absolute  right  of  property 
being  in  the  bailor:  so  too  with  respect  to  conti*acts  of  sale,  the^' 
may  be  either  absolute  or  qualified.  .  It  is  not  only-a  principle  , 

of  justice,  but  a  principle  of  law,  that  the  subject  matter  of 
the  contract  may  be  made  a  collateral  ^larantce  of  its  fulfil- 
ment. Hence  it  is  competent  for  the  seller  to  secure  himself 
by  taking  a  mortgage  of  the  thing  sold;  a  very  common  case 
and  respecting  which  no  doubt  can  be  entertained  but  that  the 
lien  attaches  upon  the  mortgaged  goods,  into  whose  hands  so** 
ever  they  may  come.  Haney  by  the  terms  of  his  contract 
with  Dupree,  acquired  no  present  ownership  in  the  horse;  this 
investiture  of  right  depended  upon  a  future  contingency,  viz. 
hb  paymg  on  the  day  fixed  on,  one  half  the  whiskey;  tiU  theo 
he  had  but  a  right  of  possession— at  any  r«te  the  stipulation  in 
the  contract  shews  that  the  horse  was  by  their  agreement  to  re« 
main  a  guarantee  to  Dupree  the  seller,  that  the  terms  of  sale 
vonld  be  complied  whb;  and  in  default,  that  his  ownership  and 
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Rice,  t?5.  HXncock* 
cootroul  was  to  remain  unimpaired  foy  the  contract.  The  de- 
fendant's intestate  knew  this,  and  knowings  it,  agreed  to  comply 
with  the  terms  of  Haney's  contract.  He  purchased  with  a  full 
knowledge  of  all  the  circumstances  attending  the  first  contract 
and  placed  himself  precisely  in  Haney's  situation  as  to  the  right 
wliich  he  acquired.  Among  creditors,  be  who  sells  .a  chattel^ 
and  looks  to  it  as  the  indemnity  which  is  to  secure  him  ki  the 
sum  agreed  to  be  paid,  is  certainly  more  to  be  favoured  than 
one  who  may  or  may  not  have  trusted  upon  the  presumption  of 
the  right  of  property  being  in  the  possessor. 

In  this  case,  I  think  that  Haney  acquired  no  immediate 
right  to  the  horse  which  he  obtained  possession  of  by  the  con- 
tract, but  it  depended  upon  a  contingency,  to  wit,  bis  paying 
the  whiskey;  and  failing  therein,  Dupree  was  privileged  by 
the  contract  to  take  back  his  horse;  a  right  reserved  at  the  time 
of  the  contract.  Kendrich  placed  himself  in  Haney's  sluoes, 
and  the  defendant  Harrington,  in  taking  the  horse  from  Dti« 
pree,  subjected  himself  in  law  to  the  action  brought  against  him. 
I  think  that  the  decree  should  be  set  aside,  and  the  case  reinstate* 
^d  on  the  docket.  . 

Co/cocA*,  Richardson^  Huger^  and  Johnson^  Justices,  con- 
curred. 

Thompaofit  for  motion 

Chndenin  and      ■     ■    contra* 


Manson  Rice,  vs.  John  Hancock. 

Defendant  agreed  to  pay  a  book  account  at  sixty  daySf  atidifKe 
should  fail  to  do  soj  to  pay  interest  from  that  period.  Held 
that  the  interest  could  not  be  recovered  on  the  eommon  count  for 
goods  sold  and  delivered. 

Defendants  having  gtven  an  ^solute  bill  ofsaleforaslave^ 
stating  a  past  consideration;  held  not  to  preclude  him  from 
shewing  that  no  consideration  was  in  fact  received  and  that 
Plaintxjf  vfas  to  account  for  the  value. 

This  was  an  action  of  assumpsity'  in  which  it  was  insisted 

that  the  plainliff  was  entitled  to  reccveri  among  other  demaiKb» 


9Hi    SOOtH'OmOLlHA^  S'Sh'}%  WS,¥OWm. 

Rt^,  tf«,  Hahcocil. 
|&fe^«9t|(Mi  a  bool^ccoiint,  for  gppds,  wares  anAjaerchiiodi»<. 
A;,  ivlliMtfll.  otafQifiedtoii  tbe  pari  ofrp^ainciffV  proved  tlat  the 
dffeiidaajt:  agreed  to  pay  the  plaintiff  the  amount  of  tbe  hook^ 
af^ooUt  m  cottOB,^  withiiL  8ijrty.daya.fi:9in  thedeU.Yery;of  the 
gpods,  and  if  lie. did  not  pay  it  in  cotton  witbia  that  time*  Iha)^ . 
be  woald.pjiy  interest, after  .the. expiratipniof  sixty .day^:  hu^Use 
pfespcjingjod^e. charged  the  jury.tbat  the  pkintiilFwaaBot^en;. 
li^ed{to  r^i^f  e^  inte^nestpn  the  book  aceounv 
-     llie  defence  wa«  a  set  off  of  the  amount  oCa  Ayes  /or, 
which  one  of  the  witnesses  proved  the.delendant  bad  executed  an 
a^soIulebUl  ,of  saI.e.tQ  the  plaintiff,  stating  a  consideratioa  al- 
x^Bdy  re^^ved^    An  objection  was  mafle  to  the  admimpn,  of 
any.testiniony.  to  ^contradict  .the  bill  of  5a]f^  a«  tothe  state- 
me^^oC.  a  I  consideration,  already  received.     This  was  over- 
ruled, and  a^witne^s  iiftiioduced  who  proved  the.acfcnowledga* 
meola(,  th^tpl^iptj^  that  the  bill  of  sale.w;^!  made  to  enable 
hiai  topsail  the  slaye,  on  account  of!  the  defendant^  but  that 
iplaintiffj$t)^1t(ed^at,Jtbe,tSame  time»  that  he  had  settled  with,  the 
defendant  jQE..cced^ted  him  with  the  am.ouot  for  which  tb^  slave 
vas  sold« 

Thi9  jiKy /oqnd  a  y^rdict  allowing  tbe  defendant  a  discount 
of  three  hundred  dollars  and  interest;  but  did  not  allow  the 
plaintiff  any  interest  on  the  book  account;  The  plamtiff  appeal* 

ed  and  moved  the  constitutional  court  for  a  new  trial  on  the 

"■■■..         . .     • 

grounds: 

.  .  1st.  Because  the  presiding  judge  charged  the  jury  that 
the  plaintiff  was  not  entitled  to  recover  die  interest  on  the  book 
accounti  after  the  expiration  of  sixty  days: 

2d.  Because  the  jury  allowed  a  discpunt  of  three  hundred 
dollars  and  interesti  the.  value  of  a  JiegrOi  for  which  the  defen- 
dant  had  made, an  absolute  biU4>f  sale,  stating  a  past  consider- 
ation to  the  plaintiff;  and  the  witness  mtroduced  on  the  part  of 
the  defendant,  to  prove  the  discount,  stated  m  his  testimonj^ 
that  at  the  time  of  the  plaintiffs  acknowledgement  that  he  was 
to*  sell  the  negro  for  the  defendant^  he  also  stated  that  he  had 
aettled  with  the  defendant  pr  had  credited  him  for^tbeanuHint 
of  ibesale: 


:!.  '/ 
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RZCR,   M.   HaNC€M7K* 

.'Oil.  BfecBtt8ed»verdict*was  GQiitniytolawaiiAevU^^ 

>  l%e  first  •graimd  takes  in  Ike  biM^'  is  anolgeoliDft  t»  Atl^ 
p«n. ei(- the- charge «fi  the  piesidia|^  jo^g^^'  which  dhtdSd^He 
Jtiry  not  to  allow  Hie^plantiff:  interast  od  the  covat  fi^r^goeds- 
8(dd'asid^Bvamd,  after  the eKpiratioB'fif^*saaty4llqis.     '>  •^ 

As  a  general  prfodpte^  it  easnot  bethnied^thttt  airadcinmt 
fyr  goods  soM  and  delivored  wiU  net  4:asry  iateettt  W  WUsan^ 
S06.  The  rijght  of  the  plaintiff  toMeovei  ntctfest  ia^tfate  case 
wasceotflttdAdfort  beoadse  tbedefeadantyWheii^be  ^andiased, 
Ihe  goeda^  entered  taMe  -  aa^exptess  ^verbal;  contract  ^lo  petyfi^i 
them  in  cottoa  wttUn  two  months^  and  4NI  his  failing  to  .do  this, 
he  agreed  diat  he  would  *pay  interest  ois'theaccoant  after  that' 
tinie*  '  ..  .         -    . 

'  As  Teipects  Ae  plea<fiiigs  in  'tliis^case,  it  is  to  be  observed  i 
tiiat  the  count  in  the  declaration  for  goodsr  sold  by  the  phdnliff 
to  die  defendant^  was  the  geaertH  orcomitioti  cotint*  tistiatty 
Insarfed  in  the  action  of  ind Aitatos  assoinpsit^  Therfe  was  'no 
cottttt  setting  forth  the  special  agreement  of  the  defendant;  to  pay 
fbr  the  goods  witfiiil  a  prescribed  time  in  cotton,  or  that  he 
would  pay  Interest  a&er  that  period.  When  therefore  it  is  made 
to  appear  that  a  special  contract  snbsiits  between  the  parties  and 
remams  of  foroe,  the  law  is  very  clear  that  a  plaintiSr  will  be 
precluded  from  recovering  on  a  common  connt.  In  this  casr, 
the  proofs  offered  by  the  plaintiff^  shewed  that  d  special  con- 
tract was  made,  and  was  then  subsisting  and  offorcc>  and  there 
being  no  count  in  the  declaration  fouilded  thereon,  the'ptainttff 
in  strict  law  ought  not  to  have  been  permitted  to  recover  any 
tiling  on  the  count  relied  on.    2  East.  Rv  147;  Doug.  23. 

The  3d.  ground  taken  in  the  brief  for  a  new  trial  is,  <'be-r 
cause  the  jury  allowed  a  discount  of  $S00  and  interest,  being 
the  amount  of  a  negro,  for  which  the  defendant  had  made  an 
absolute  bill  of  sale  to  the  plamtitfl*' 

The  argument  used  to  support  this  objection  is,  that  the 
court  permitted  the  evidence  to  go  to  the  jury  which  contra* 
$cted  the  teiKW  of  die  bill  of  sale,  which  on  its  face  expressed 
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Ric£,  vs.  FIancock. 
the  consideration  which  the  plaintiff  had  given  for  the  negtfj^ 
K  tjie  evidence  xwhich  was  received  had  gone  to  contradict  the 
bill  of  sale,  the  argument  woaid  be  conclusive  that  the  presid* 
ii^jttdge  bad  erred  in  permiCting  it  to  go  tofhejary;  for'ther 
law  is  well  settled,  diat  parol  evidence  shall  not  be  admitted  to 
aoaul  or  substantially  varj  a  written  argument. 

But  the  object  and  design  of  the  bill  of  sale  was  to  trans^ 
fev  the  ri^it  of  property  in  this  negro  to  the  plainttfiV  oot  to 
stop  the  defendant  from  any  future  investigation  respecting  the 
consideration  agreed  to  be  paid  for  him; 

.    The  consideration  to  be  paid  for  tbe  negro,  might  or  might 
not  have  been  inserted  in  the  bill  of  sale,  and  the  transfer  would 

m 

in,  law  have  been  as  efiectoal  the  one  way  as  the  other.  The 
insertion  is  more  a  matter  of  form  than  substance,  and  in  no 
event  can  preclude  a  party  from  enquiring  into  it.  Had  the 
defendant  ofiered  evidence  to  shew  that  the  bill  of  sale  was  in- 
tended to  tj^ansfer  a  less  interest  than  what  was  expressed  there- 
in, or  that  another  negro  than  the  one  described  was  intended, 
&c.  then  such  evidence  would  be  in  contradiction  to  the  de^ 
and  not  admissible.  la  transactions  of  th»s  kind,  it  is  wdl 
Laown  thai  the  consideration  expressed  in  the  instrument  Is  not 
always  paid  down,  but  secured  by  bond,  note  or  verbal  prom* 
ise;  and  it  is  the  business  of  the  purchaser  to  fortify  himself 
wkh  the  evidence  of  having  paid  the  consideration  agreed  to 
be  given.  It  is  every  days  practice  to  enquire  into  the  conside- 
ration of  parol  agreements,  and  to  shew  a  total  or  partial  fail- 
ure of  the  same;  and  as  respects  deeds,  parol  evidence  may  be 
adndHed  ta  prove  other  considerations  than  those  melttioned 
therein.  As  where  the  consideration  expressed  in  a  deed  was 
£28,  parol  evidence  was  admitted  to  prove  that  thirty  pound 
was  the  real  consideration.  3d  T.  ft.  474. 

In  the  case  before  us,  Hancock,  the  defendant,  being  in- 
debted  to  the  plaintiiF  and  reposing  much  confidence  in  him, 
executed  the  bill  of  sale,  to  the  intent  that  the  plaintiff  might 
sell  the  negro  in  town  and  apply  the  proceeds  pro  tantOy  m 
payment  of  the  account.  -  That  nothing  was  paid  down,  is 
evidenced  by  the  explicit  declarations  of  tiis:  plaintiff.    Take 
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Saxtkhwuitb,  r«.  M^Kie. 
lus  fiords  as  set  forth  in  the  brief:  "He, was  to  sell  the  negro 
for  the  defendaot:"  '*He  had  settled  or  accounted  with  the  ^de- 
fendant," or  had  ^'credited  him  with  the  amount  of  the  sale.** 
If  the,  plain  tiff  had  done  either,  how  was  it  made  to  appear. 
The  onus  lay  upon  him,  after  having  acknowledged  that*  the 
sale  of  the  negro  in  town  was  for  the  defendant.  The  condu- 
6ion  is  irresistible,  that  he  had  never  accounted  to  the  defen- 
dant for  the  price  of  the  negro,  and  consequently  that  the  jmy 
were  properly  instructed  to  deductfromihe  plaintiff's  claim  the 
price  of  the  negro,  with  interest  thereon  from  the  time  he  iras 
sold.  .  ,     . 

The  plaintiff  can  take  nothing  by  his  motion.  « '     • 

Golcodc,  Richardson^  and  JW>«,  Justices,  concurred, 

J.  J^Caldtvellj  for  motion.  •     • 

John  Caldwell^  contra. 


The  Administraiors  of  John  Sattekwhitb  vs.  Daniel  M<Ki£: 

Defend.nt  made  a  note  of  lutnd,  payable  at  twelve  months,  and 

unless  paid  at  the  day,  to  bear  interest  from  the  date;  held  that 

defendant  having  failed  to  pay  atihe  day,  was  b^und  for  the 

interest* 

Daniel  M^Kig  gave  a  promissory  note  to  the  administra- 
tors of  John  Satterwhitc  deceased,  payable  in  twelve  months  af- 
ter date;  but  if  not  then  paid,  the  note  to  carry  interest  from 
.the  date.  M^Kie  failed  to  pay  Uie  note  when  it  became  due. 
The  administrators  commenced  an  action  thereon,  and  M'Kic 
the  defendant  confessed  a  judgment,  with  interest  from  the  date 
of  the  note;,  which  was  duly  entered  up  and  execution  issued 
thereon.  At  the  Spring  Term,  1824,  it  was  moved  that  the 
interest  wbicli  had  accrued  between  the  date  pf  the  note  and 
the  time  when  it  became  due,  should  be  stricken  from  tlie 
judgment.  This  motion  was  granted.  The  object  of  the  pre- 
sent appeal  was  to  reverse  that  order.  • 

The  opinion  of  the  Court  was  delivered  bu  Jilr.    Justice 
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DavIA;   fit.  MlU>Elt, 

The  law  by  "which,  a  contracl  is  ^  he  govetaed,  iai«8olveA 
ialo*tfa£  terms  wbereby  it  is  entered  into;  providedtbat)tfae€«»» 
tract  be  cowistent with  morality  aadoot  repugnant te  law  ar  the 
pmciples  of  public,  policy.  In  this  case,  if  was  certainly  coaspo* 
feat  for  MfKie,  who  bad  receiveda  full  and  adeqfiate  conside- 
fatilian,^to  contract  for  the  payment  of  interest  upon  die  debt  be 
owed,  firom. any  p<mt  of  time  after  he  had  revived  the  erarid* 
Miration  for  which  he  became  a  debtor*  The  case  woold  not  be 
varied  by  supposing  tiat  the  note  had  been  drawn  widi  interest 
from  the  date,  but  the  interest  to  be  remitted  on  his.  paying  the 
sum  due,  on  the  day  assigned  for  the  payment.  This  is  the  ob» 
vi#lii  meaning  and  intent  of  the  pitrties  to  the  contraei.  The 
lach^  of  M*Kie  could  alone  render  bim  responsible  for  inter- 
esty  and  having  incurred  this  responsibility  by  -his  default 
of  payment,  he  voluntarily  confessed  a  judgmenti  according  to 
the  tenor  of  his  contract.  This  was  doing  no  more  than  what 
the  law  and  good  faith  required  of  him.  The  judgment  as  en- 
tered up  on  the  confession  of  th^  defendant,  must  stand,  and  the 
order  made  for  strkiing  out  interest  is  reversed. 

Colcoekf  Uugerj  Rkkardton  and  JohMon^  Justices,  con- 
ourred. 

Jrbyy  for  motion, 

Thompson^  conti'a. 


'John  Davis,  V5.  Charlks  MrLLcu. 

Pfincipdl  and  surety  to  a  joint  and  several  promissory  note  vfcrc 
sued  by  separate  actions.  At  the  first  court  an  appearance 
VMS  entered  for  the  principal^  but  not  for  the  surety.  Upon 
i^g^davit  by  the  principalf  that  he  foas  vnapprized  cf  the  aetton 
-against  his  surety  or  he  uH>uld  have  caused  appearanoe  to  be 
enieredj  and  that  he  had  a  considerable  counter  demand, 
which  would  be  lost^  plaintiff  being  insohentf  if  judgment 
should  go  against  the  surety;  leave  was  given  to  enter  appear* 
anee  at  the  second  courts 

This  was  an  action  on  a  joint  and  several  promissory  note, 

tigaed  by  Jol^  Miller  and  Charies  Miller.     Separate  actions 
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Mre{«  bVought  against  them,  and  the  writs  lodged  iadiesfieriff^g 
office,  2d  March,'  18S4»  .  .      v»  •. 

Johii  Mitler  *cao¥ed*an  appearance  to'  be  entered  for  hifli^ 
s^lf,  at  Marcli  Term,  1884,  but  no  appearance  was  eniftred  to* 
the  action  dfgainst  Charles*  Miller,  the  present  delendant. 
^ '  'At  October  Term  last,  for  Pendleton  district,  a  motion  Wtf 
mhde  that  an  appearance  might  be  entered  fbr  Cbariss  liMler, 
\  ^  founded  upon  'an  affidavit  of  John   MiUer,  to  the  followiiig 

effect,  viz:  That  the  deponent  is  the  principal  in  the  note  on 
which  the  action  against  Charles  Miller  was  brought^  that  hift 
Was  not  {Apprized  tbftt  aft  action  had  been  instituted  oh  the  note 
against  hh  security,  o^  he  would  haVe  had  an  appearance  enter- 
ed in  his  behalf;  stating  as  a  reason' why  he  would  have -done  so, 
''that  any  defence  made  by  the  deponent  would  be  unavvdling, 
if  judgm>?nt  should' be .  obtained  against  his  security,  asjhe, 
the  deponent,  would  thereby  lose  a  considerable  sum  justly  doft 
to  him  from  the  plaintiff,  who  is  not  solvent;"    • 

'The  presiding  judge  refused  die  motion^  and  tiie  caise  was 
ordered  to  be  referred  to  the  clerk.  It  was  noW  moved  to  r^ 
verse  tite  decision  thus  made,  and*  that' lh«  defendant  be  permit- 
ted \o  enter  an  appearance  under  the  circumstances  detailed. 

The  opinion  of  the  Court  was  delivered  by  Mr^  Justieet 
Gantt. 

Motions  of  this  kind  are  directed  to  the  discretion  of  thd 
court,  which  should  be  exercised  so  as  to  preserve  the  spirit 
and  intendment  of  the  rule,  without  an  essential  violation  of 
what  is  due  to  justice  and  right;  Here  a  double  action  wis 
brought,  where  one  might  have  sufficed;  and  the  princiflkl  in  thfe 
note,  John'  Miller,  whose  diity  it  was  to  protect  bis  securitjr 
from  inconVeniei^ce  and  loss,  has  testified  to  facts  which  an* 
ihoBse  the  conclusibn,  that  injustice  wiQ  be  done  unless  tUe 
indulgence  asked  for  be  granted  by  the  eourt; 

The  court  are  of  opii^n  tbit  the  applicati<Mi  made  for 
leave  td  enter  an  appearance  in  the  tftse  fbr  Charles  MsFr 
ler«  was  reasonable  under  existing  circumstances.  The  pre-^ 
siding  judge  acquiesces  in  the  view  now  taken  by  the  court; 

and  the  motion  to  reverse  the  decision  made  below,  wd  £nr 
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Gates,  m.  Citreton. 
leave  to  cuter  an  appeara&ce  for  the  defendant,  Charles  Mil- 
W,  is  allowed  to  prevail- 

Biehardtonj  Huger,  and  Johnson j  Justices;  concurred. 
Colcoekj  dissenting. 

Harrison  and  Earle^  for  motion. 
Datris  and  Lewis^  contra. 


Aabon  Gates    et.  d.  vs.  Thomas  T.  Cubetoht. 
*Leave  given  to   amendy  by  addtng  a  new   county  after  demurrct" 
andjoinder. 

At  the  spring  term  of  1824,  O'Neal  for  plaimiff,  mored  to 
gdd  another  count  to  the  declaration  which  had  been  filed  in 
diis  case.  Caldwell  for  defendant,  opposed  the  motion,  stating 
diat  before  ibe  rule  to  plead  had  expired,  a  general  demurrer 
had  been  put  in  to  the  declaration,  and  to  which  there  was  % 
joinder  in  demurrer. 

The  eptfiMNft  of  .the  court  was  delivered  by  Mr.  Justtee 
Qantt. 

Whilst  the  proceedings  remain  in  paper,  or  are  in  fieri,  as 
it  is  termed,  that  is  to  say,  before  they  are  recorded,  amendments 
are  allowable.     Sir*  11. 

and  proceedings  may  be  amended,-  let  them  be  in  what  stage 
diey  may,  and  whether  in  matter  of  form  or  substance,  provided 
^ey  are  in  paper.    2  Burr^  756. 

No  objection  wa9  made  on  the  ground  of  the  moticm  hair- 
.  ing  been  made  after  the  end  of  the  2nd.  term,  if  such  were  the 
fact.  In  i  Wilson^  149, 223,  it  is  said,  a  plaintiff  cannot  by 
way  of  amending  his  declaration,  after  the  end  of  the  2Bi« 
term^  add  a  new  count;  because  it  is  like  a  new  declaration,  anft 
he  cannot  declare  after  the  2nd.  term-  But  exceptions  to  this 
rule  will  be  found  in  the  English  authorities;  one  witt  be  seen 
in  S4r.  890.  Tlie  same  Uberty  of  amending  is  given  in  cases 
of  demurrer,  whilst  the  proceedings  are  in  paper.  Salk.  dSOw^ 
So  a  demurrer  may  be  withdrawn  and  party  be^pennitted 
to  plead,  and  go  to  issue  on  the  merits;  Do%^  385;  and  in  6.  A 
a/nd  E*  nS,  Sted  ts*  Sowerby^  Lord  Mansfield  quoted  m  case 
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Ga>owat,.m.  Moorc. 
ia  which  the  court  gave  leave  to  amend  after  three  solenm  ar- 
guments on  demurrer. 

Amendments  are  in  the  discretion  of  the  court,  and  when 
allowed,  ought  to  be  upon  equitable  terms,  so  that  the  other 
side  may  not  be  prejudiced^  2nd.  Burr,  766;  as  paying  cc^, 
not  delaying  the  adverse  party,  giving  him  time  to  plead  de 
novo,  tfnd  the  like.  Saik.  47;  WUs.  7.  223;  3  Sa&.  3K   . 

Ia  this  case  it  was  ascertained  that  the  cause  could  not  be 
tij^d  at  the  term  when  the  motion  to  amend  was  made. 

The  above  auiborities  are  deemed  sufficient  to  shew  that 
amendments  of  the  kind  allowed  on  this  case  are  not  unusufili 
hut  are  warranted  by  established  practice. 

The  motion  to  reverse  the  order  to  amend  is  refused. 

Colcoekf  Hugerj  and  Johnson,  Justices,  concurred. 
O^Neal  and  Johnson,  for  motion* 
•  J,  J,  Caldwell  J  contra. 


William  Gazoway,  vs.  Ax«kxan]>kr  Moqre. 

Drfendant  gave  plaitUiff  a  note  for  j^O,  ^^for  the  hire  of  hts 
negro  man  w2."  Held  that  U  was  not  competent  for  plaimiff 
to  prove  a  verbal  stiptdatton  to  pay  an  additional  sum,  %f  cotton 
shatUd  bear  a  certain  price. 

This  was  an  appeal  from  the  decision  of  a  magistrate^ 
tried  at  the  last  Fall  Term  for  York  District,  before  Johnson, 
justice,  who  affirmed  the  judgment.  It  appeared  from  the  cer- 
tificate of  the  magistrate,  that  the  appellant  Moore  had  hired 
of  Gaxoway  a  negro  man,  and  gave  for  the  hire  a  note  of  the 
following  tenor  and  eflect: — 

"  January  6thj  1823.  On  the  first  day  of  January  next] 
I  promise  to  pay  to  Mr.  Gazoway,  or  order,  eighty  dollars  for 
tlie  hire  of  his  negro  man  Abraham. 

(Signed)  A.  Moobe. 

"  Test — ^Thos.  Barron.** 

This  note  Mopre  paid  and  took  up  when  it  became  due. 
Gazoway  however  claimed  a  further  sum  of  twenty  dollars,  for 
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Gazaway,  vs.  Moore- 
the  recovery  of  which  he  sued  out  a  warrant  of  the  magistrate. 
He  proved  before  the  magistrate  that  the  defendant,  Moore,  had 
verbally  agreed  to  pay  twenty  dollars  more  than  the  sum  ex- 
pressed in  the  i^ote,  provided  cotton  should  bring  $S  per  hun- 
<ked  that  season,  and  further  evidence  was  offered  to  shew  that 
the  price  of  cotton  had  risen  to  that  sum.  The  magistrate  gave 
judgment  for  the  additional  twenty  dollars,  and  on  appeal  the 
magistrate's  judgment  was  affirmed.  It  was  now  moved  that 
the  decision  made  by  the  presiding  judge  should  be  reversed, 
<>n  the  ground  that  the  written  contract  was  conclusive  as  to  the 
terms  of  the  hiring. 

The  opinion  of  the  Court  tms  deHvered  by  Mr.  Juttke 
Ganii. 

The  note  which  was  taken  to  secure  the  payment  of  the 
Lire,  expressed  on  its  face  the  consideration  which  was  to  be 
paid.  It  is  unqualified  in  the  terms  used,  and  purports  to  be 
the  entire  sum  which  by  the  agreement  was  intended  to  be  paid 
for  the  services  of  the  negro.  Whatever  views  therefore  may 
have  been  entertained  by  the  parties  previous  to  giving  tlie 
note,  they  must  give  way  to  the  certain  and  fixed  terms  express- 
ed in  the  writing  which  consummated  the  contract  betw«fQ 
them.  It  would  be  of  dangerous  tendency  to  permit  a  written 
contract,  the  terms  whereof  are  explicit  and  constitute  the  law 
.  hy  which  it  is  to  be  judged  of,  to  be  impugned  and  yari^  by 
oral  testimony.  The  substance  and  intent  of  the  written  agree- 
ment in  this  case,  was  to  shew  what  was  the  contract  on  the 
part  of  Moore,  and  to  what  extent  he  was  to  be  answerable  for 
the  hire  of  the  negro.  Now  as  parol  evidence  cannot  be  ad- 
mitted to  annul  or  substantially  vary  a  written  agreement,  3 
fVils.  275,  this  rule  would  be  clearly  violated,  if  it  were  com- 
petent for  the  plaintiff  to  prove  an  additional  sum  beyond  tliat 
expressed  in  Moore's  written  agreement  for  the  hire:  '<  Parol 
•erridence  sh^Jl  ^ ot  be  received  to  prove  an  additional  rent  be- 
yond that  expressed  in  the  written  agreement  for  a  lease.^ 
iJ  Bl.  Rep.  1249;  4  Comyn's.  Digest,  Tit.  Evidence,  c.  5.  Kv 
shall  parol  evidence  be  permitted  to  explain  a  writing  wben^ 
^e  laeaning  is  plain,  ^<  as  if  a  man  agree  in  writing  to  soS 
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Blackacre  for  JSIOOO,  parol  evidence  shall  not  be  admitted  that 
he  intended  Whiteacrc  should  ^80  pass.'' 

If  then  it  be  law  that  parol  evidence  cannot  be  received  to 
yary  what  is  clearly  and  substantially  set  forth  in  a  written 
agreement;  if  on  a  lease  expressing  a  certain  rent,  no  additional 
rent  can  be  established  by  parol  evidence,  then  1  think  it  clearly 
follows  that  when  the  sum  is  expressed  (as  in  this  case)  which  the 
hirer  is  to  pay,  no  additional  sum  can  be  claimed  or  establish- 
ltd  by  parol  evidence.  There  would  be  no  end  to  litigation 
were  it  otherwise;  a  man  entering  into  a  contract  might  be 
made  to  answer  in  as  many  different  ways  as  the  terms  of  the 
contractmigfat  be  varied  by  human  ingenuity;  this  would  lead 
to  great  injustice,  cruelty  and  wrong — fortunately  for  mankind 
this  is  not  a  rule  of  jurisprudence  here  or  elsewhere.  l3u| 
this  doctrine  has  been  so  ably  and  fully  commented  upon  by 
my  brother  Nott,  in  the  case  o(  M^D&waUy  vs.  Becklyy  2  Const, 
Decs.  265,  as  to  supercede  the  necessity  of  any  comments  on- 
my  part.  The  principle  now  involved  was  decided  in  that  cas€>. 
which  is  "  That  parol  evidence  cannot  be.  admitted  to  contra^ 
diet,  add  to,  or  vary  the  terms  of  a  written  instrument.  T|ie 
motion  therefore  is  granted. 

Colcockf  Richardson,  B,nd^oiii  Justices,  concurred, 
WtUiamSy  for  motion. 
Rogers,  contra. 


John  Stewart,  vs.  Chaiu^es  Fowler. 

The  act  against  usury y  after  fixing  a  penalty  of  three  times  thoi 
amount  of  any  usurious  loan,  to  le  recovered  by  action  ofdebt^ 
ifc.  limits  the  commencement  of  theMciton  to  six  month  after 
the  offence  committed.  Plaintiff  lent  $  100,  on  usurious  tn^ 
terestf  and  received  various  sums  on  account  of  the  loan^  more 
than  six  months  before  action  brought,  and  the  balance  ofprin^ 
apal  and  usurious  interest^  within  six  months:  Held  that  plain* 
tiff  was  entitled  ta  recover  three  times  the  amount  originally 
loaned. 

This  was  an  action  of  debt,  on  the  act  of  1777,  Public 

Lawsy  286,  to  recover  treble  the  amount  of  a  fUfn  of  money  lent 
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by  the  defendianc  to  o9e  WilUam  Lyles  on  wbicb  be  accepted 
and  received  interest,  at  a  higher  rate  than  7  ff.  cent  per  annum. 

The  declaration  contained  three  counts.,    THe  first  connt 
dkarged,  that  the  dirfendant  had  taken  ''accepted  and  received 

the  sum  of -> by  way  of  eorropt  bargain  for  the  loan  of 

$100V  &^c.  which  wa&  above  the  rate  and  proportion  of  seven, 
dollars,  for  the  forbearing  and  giving  day  of  payment  of  $100. 

The  second  copnt  charged  that  defendant  upon  a  cer|#iii 

QCher  cor^pt  bargain^  made  (fcc.  did  take,  accept  imd  receive 

of  the  said  WiUiam  L<yles,  in  consideration  of  one  hnodred 

doHars  loaned  to  the  sakl  William  oa  ot  about  the  33d  January^ 

)61Ss^d>e  sum  of  $b^  oa  or  about  the  id  of  April  of  die  same 

]fear.     The  further  ^nm  of  $5,  on  or  about  the  33d  July^  of 

the  same  year.    The  fi^rtber  sum  of  |^  1 0,  on  or  about  the  &2d ' 

Janiiaiy»  1819.     Also  the  furtlier  sum  of  $50^  on  the  $6th 

February   18S0>  and  finally  on  the    ■  ■         day  of  March^ 

Ir820,  the  sum  of  eighty  four  dollars,  the  balance  due  on  the 

said  b{£lf!gtn,.  which  said  several  sums  of  money,  so  taken,  ajc* 

cepted  and  received  by  the  eaid  Charles,  for  the  sum  of  one 

hundred  dollars  and  the  forbearing  and  givipg  day  of  pay* 
m^t  thereof,  from  the  time  of  the  loan^  aforesaid  until  it  was 

paid  as  aforesaid,  exceeds  the  rate  of  $7  for  the  forbearing  of 
$100  for  one  year;  contrary  to  the  act,  Sec.  Whereby  an  ac- 
tion accrued  to  the  said  John,  to  have  and  demand  treble  the 
amount  of  the  said  sum  of  money,  so  loaned,  ^c^  The  third 
count  is  like  the  first,  except  tliat  it  charges  that  the  sum  re^ 
ceived  was  at  the  rate  of  20  per.  cent,  per  amn.  and  in  both,  the 
amountreceived was  left  in  blank« 

The  evidence  was,  that*on  the  22d  January',  1620,  defen-^ 
dant  lent  to  Willi^on  liylf^s  $100,  and  tliatit  was  agreed  that 
he  shorid  pay  iDteresl  on  tt,  at  .the  rate  of  2Q  per.  ceut  per 
ami.  and  that  in  parsuanco  of  tins  agreemevit,  the  several  sums 
of  money  mentioned  in  the  second  count  of  the  declaratton 
were  paid  and  received  by  the  defendant. 

The  act  limits  the  commencement  of  |he  action  to  six 
nxmths  aftei*  the  oilbnce  conunijkted,  and  all  tliree  payments 
eoicopt  the  last  {$S^  were  made  more,  than  six  months  before 
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the  action  was  brought;  that  was  confessedly  within  that  time. 
This  amount  was   matle  up  of  1^70,  a  baiance   due  on  the 
note,  after  deducting  the  preceding  payments,  and  $14  of  ia- 
teresty  calculated  at  20  per.  cent. 

The  jury,  under  the  directiofl  of  the  courts  found  a  ver- 
dict for  the  plaintiff;  and  this  was  a  moiion. 

1st.  For  a  nonsuit,  on  the  ground  that  the  evideiice  did 
not  sustain  the  case  stated,  in  the  declaratiou. 

2d.  For  a  new  trial,  on  die  ground  thait  the  ver  di<>t  is  for 

9io)re  than  treble  the  amount  received  wi.iun  six  monihs  befo«e 
the  action  was  brought. 

Tht  ofuiion  of  the  court  teas  delimred  bg  J^r,  Justiee 
Jokn9on. 

Ist.  motion  for  nonsuit. 

The  facts  stated  in  the  sccmmI  count  of  the  declaration  a»e 
precisely  in  accordance  wUh  tlie  truth  of  the  case;  and  as  aj»- 
plied  tb  this  couat,  the  ground  of  the  motion  for  nonsuit  rests  od 
die  position,  that  the  receipt  of  the  nsurioui  imprest  on  the  ba- 
lance of  $70,  that  was  due  of  the  principal,  does  not  support 
the  allegation  that  it  was  fiurtbe  fbirbearance  of  $100^  the  sum 
originally  lent. 

The  act,  after  declaringall  cooftradSToid  inwiikiia  great«^ 
«r  rale  of  mterest  k  reserved  than  sevep  per  cent*  pear  maa 
piovides  that  if  miy  peram  shall  *nake,  accept,  or  reooive,  by 
way.or  means  of  any  corrupt  baigain,  loan,  exchange,  shift  or 
interest  of  any  monies,  wares,  merchandizes,"  &c.  ^*he  sbaH  fof* 
ttit  and  lose  for  eyery  such  o^Sence  the  treble  lvalue  of  the  mo 
ai^s,  wares,  mercfaaadiftes,  be.  so  lent,  bargained,  exchanged, 
drifted,  or  taken.^'    And  Mnclades  wsth  a  proviso,  that  a»* 
tioos  la  recover  <be  same  dlidl  be  branght  in  the  life  dme  oT 
Ike  oftoder  apd  witUii  sis  mwthi  after  dKX>fleaee  conunitled. 

It  is  not  naoetsarylo  resort  to  constraction,  to  ascertain  tile 
meamng  of  the  lep<Ia<HBe  inrefesenoe  to  this  question.  It  h 
obvious  that  die  atoici"  inlaiidtd  to  ht  poaished  by  the  penal- 
ty which  the  act  imposes,  ctiniisti  im.  die  act  of  recermgiBegid 
interest,  in  paoMpce  of  u  coampl  agMOBcat.  Let  it  be  ask* 
^d  then,  what  wni  the  ipt— mnH»ifnin  these  parties?    It  i^ 
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'  answered  by  the  facts  stated  in  the  record  and  proved  on  tbe 

trial.     The  defendant  lent  Lyles  $100,  and  it  was  agreed  that 

he  shookl,  and  he  did  in  fact  pay  him  at  the  rate  of  20  p«r 

cent,  per  ann.  for  forbearance* 

It  is  objected  that  the  amount  received  within  six  months 
Itefore  action  brought,  was  for  the  usury  on  $70,  and  not  for 
he  $100.  There  was  no  proof  of  any  new  agreement  with 
lespect  to  the  interest  or  usury  on  the  $70,  and  if  legal  impli- 
cation be  resorted  to,  it  could  not  extend  beyond  the  legal  in- 
terest, and  the  excess  must  be  put  down  to  the  oHginal  corrupt* 
agreement.  So  that  plaindff  was  right  in  declaring  in  refer- 
ence to  that  agreement^  and  his  count  is  supportied  by  the  prooH 

This  view  of  the  question  is  also  supported  by  authority. 
In  Mallory  vs.  Bird^  cited  in  Pollard  vs.  Scholy^  cro.  Eliz^ 
20,  It  was  held  that  if  one  contracts  to  have  more  than  the  sta* 
tutc  allows,  but  he  takes  nothing  of  the  interest  contracted  for, 
he  is  not  punished  by  the  statute.  But  If  he  takes  any  tliing^^f 
k  be  but  a  shilling,  it  is  an  affirmance  of  the  contract  and  ha 
shall  render  for  the  whole  contract. 

Thi&  motion,,  in  reference  to  the  other  counts  in  the  de- 
claration, is  founded  on  the  fact  that  in  both,  the  sums  charged  to 
have  been  received  are  in  blank.  The  disposition  made  of  the 
preceding  question  has  rendered  any  opinion  on  this  uaneces- 
sary;  but  I  should  incline  to- the  opinion^  that  if  it  is  not  cored 
by  the  verdict,  the  court  would,  if  indispensable,  give  leave  to 
amend. 

2d.  Motion  for  anew  trial.  This  motion  is  founded  do. 
the  position  that  plaintiff  was  only  entitled  to  recover  three  timer 
Ibe  amount  received  within  six  months  before  action  brodM^t. 

This  question  was  necessarily  involved  in  the  grotiM  ta- 
ken for  a  nonsuit,  and  the  reasomng  and  authority  relied  mi 
apply  with  equal  force  to  this.  The  defendants  liability  is 
with  reference  to  the  corrupt  tigreenieBt,.  and  if  he  received  but 
«  shilling,  it  was  an  affirmance,  and  he  shall  render  for  the 
"whole  contract.     Motion  rrfuied. 

Colcockf  Riohardson^  Hug^^  &  Chuittj  Justices,  concurred 
0*Xenh  and  Irbjff  far.«io«|po.    P.  Earrotf,  contra. 
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JcssE  Cleveland,  vs.  Thomas  Dare. 

Defendani^t  property  being  talci^n  in  especuiion  at  the  suit  of^.  B. 
jor  $1400,  defendant f  in  order  to  obtain  one  montVs  stay 
of  saky  agreed  to  pay  $100  ar^d  gate  the  note  on  whuJi  me 
action  was  brought  to  theplaintifff  to  vfhom  A.B,  Vfits  iv^bt" 
ed;  plaintiff  erediUr^  A.  B.  with  the  awumnti  and  he  guaran^ 
teeing  thepaiymmt  i(f4he  note  to  plaintiff:  U$14  thai  the  note 
teas  usurious^  and  void  in  platntif^s  hands* 

AsjBUMFsiT  on  a  promissory  note.  De^^e — XJsmy*  The 
(lefendaat's  property  was  taken  in  execution  by  the  sheriff  .ol 
Spart^burgh  district,  at  tha  suit  of  A.  Benson,  for  $1400,  and 
was  advertised  for  sale  on  the  first  Monday  in  September,  1823. 
Defendant  agreed  «vith  Benson  that  if  be  would  indulge  him  un- 
til the  next  sale  da^  (the  first  Monday  in  October  following) 
he  would  ffive  him  $100,  and  in  pursuance  of  this  agreement 
he  gave  the  note  on  which  this  action -is  brought  to  the  plaintiff. 
The  inducement  to  make  the  note  payable  to  the  plaintiff,  was 
that  Benson  was  indebted  to  him;  and  upon  the  execution  o£(he 
note  and  Benson's  undertaking  to  guarantee  its  payment,  he 
t^redited  him  with  the  amounjt* 

The  jury  found  for  the  delead^mf,  and  a  motion  wa^ma^dt^ 
for  a  new  trial  on  the  ground  ini  misdirecjtion  of  the  court-  in 
the/oUowing  particulars: 

jst.  In  charging  the  jury  that  the  cpntract  as  befitieeo 
Penson  and  defendant  was  usurious: 

2d.  In  charging  that  it  was  usurious  as  between  plaintiff 
and  defendant,  if  the  consideration  was  known  to  plaintiff. 

Tlie  opinion  of  the  court  was  delivered  hy  Jdrm  Justice 
Johnson^ 

If  we  were  to  consider  the  first  proposition,  with  refer^ice 
^nly  to  the  induceipents  which  operated  on  the  defeadanf  to  en^^ 
terinto  this  contract  and  the  probable  advantages  that  may 

Iiave  resulted  to  him  from  it,  we  should  ^d  it  difficult  to  de- 
tect any  thing  legally  usurious  or  immoraf  in  tSie  ftasisaictioiv. 
But  if  we  examine  the  iadocements  which  operated  on  the  other 
party  to  the  contract,  tlie  attenSjpted  d'cqitUitfoilP  of  unlawfiil 
gam  is  clearly .  detected.  Re  seeured  Uy  himself  aKi  interest  on 
the  debt  which  the  defendant  owed  fiim;  at  the  rate  of  abooC 

righty*fivi»  pex  cent,  per  annum,  ttnd  if  such  «  contctct 

»8 
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good  for  one  montli,  it  mast  necessarily  be  so  for  a  year  and 
so  on  ad  infinitum. 

An  ingenious  usurer  would  find  no  difficulty  in  bringing 
about  a  state  cf  things  with  respect  to  his  loan,  embraced  in  the 
principle  contended  for  in  support  of  the  UK^timi;  aM  contracts 
founded  on  usurious  consideration  would  necessarily  fall  into 
that  channel;  and  the  act  against  usury  would  become  a  dead 
fetter.  The  authorities  are  I  think  clear  on  this  point.  Pol" 
Tardy  vs.  ScKolyy  Cro.  Eliz.  20.  **  Pollard  sM  to  the  defen- 
dant  some  oxen,  to  be  paid  for  at  a  given  time;  when  the  time 
was  arrived,  Scholy  required  a  longer  day  for  payment  and 
Pollard  granted  it,  paying  to  him  so  much  wheat  as  exceeded 
the  legal  interest.  The  defendant,  in  debt,  pleaded  the  statute 
against  usury  and  would  avoid  the  contract,  and  the  opihioi^  of 
the  justice  was  that  the  statute  doth  not  make  the  contract  void 
whii^h  was  duly  made;  doth  only  void  all  contracts  for  nsnry^ 
and  this  last  contract  is  void,  being  against  the  statute;  but 
the  firs^  was  good  being  made  bona  fide.  (See  also  S^rrier^ . 
vs.  J^IayoBSy  1  Ves.jun.  631.  *" 

I  have  not  been  able  to  discover  any  foundation  for  the 
second  ground  of  the  n^otiou.  If  it  be  placed  on  the  footing, 
that  the  plaintiffhad  paid  a  full  consideration  for  the  note,  it  is 
answered  that  this  is  not  supported  by  the  facts.  It  is  true,  that 
plaintifi*  credited  Benson  with  the  amount,  but  it  is  equally  true 
that  before  he  did  so,  he  required  that  Benson  should  guarantee 
the  payment  of  the  note;  so  that  as  between  him  and  Benson, 
he  is  in  precisely  the  same  condidon  that  he  was  before  he  gave 
th^  credit.  Admitting  however  that  it  was  otherwise,  it  could 
notefiect  the  question.  It  has  been  before  shown,  that  as  be- 
tween Benson  and  the  defendant,  the  contract  was  usurious; 
and  if  it  was  known  to  plaintiff,  h^  w^s  as  mucb  a  party  to  it  as 
)f  he  had  been  the  person  benefited. 

The  view  taken  by  the  circuit  court,  placed  this  question 
on  a  more  favorable  footing  for  the  plaintiff  than  1  am  inclined 
to  think  was  justifiable  in  point  of  law.  It  is  universally  ad« 
flitted  that  a  promissory  note,  founded  on  an  usurious  consi- 
deration is  void,  e\Tn  in  the  hands  of  endorsee  without  notice; 


-\ 
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and  I  cannot  distingoisfa  between  the  two  cases  in  the  applica* 
tion  of  the  principle.    It  is  enoagh  for  the  present  however,  to 
decide  the  case  before  the  court.     Motion  rcfus^. 
Colcockj  GMitf  and  Aol<,  Justice  <concurred. 
.  Farrow,  and  Henry^  £»rinoi;iaB» 
Irby,  and  (jrmdma»i  ooiN^a^ 


HiCHARD  Farrow  vs.  jAacss  Martin. 

Deftndani  hy  a  written  agreement y  engaged  ^Ho  meef^  platntiffi 
'  mid  make  kim  title  to  a  tract  of  land;  a  time  and  place  oj  meet- 
ing were  appointed^  and  defendant  attended  accordingly; 
held,  that  plaintiffs  having  failed  to  attend  at  the  time  and 
place,  and  not  having  demanded  title  at  any  other  time,  eoM 
not  susftain  the  action  for  breach  of  the  contract. 
The  piamtijff  declared  in  assumpsit,  on   the  following 

written  contact:    <<August  31st,  1820."  <<I  James  Martin  do 

promise  to  meet  said  R.  Farrow  and  give  i|]ito  him  rights  foy 

<iae  hmidred  and  sixty  acres  of  iand  in  the  Missouri  Territory, 

for  which  I  have  received  a  note  of  him,  Ibr  one  hundred  and 

twenty  dollars"  (signed)    "James  Martin."    The  breach  as* 

signed  was  tliat  the  defimdant  had  not  made  the  title  acoording 

to  this  agreement* 

A  witness  caUed  by  the  plaintiff,  stated  that  at  the  time  this 
contract  was  entered  into,  the  parties  agreed  to  meet  a  few  days 
after  either  at  the  <Cro8s^Keys,"  or  "Cross-Anchcnr"  for  the 
purpose  of  carrying  \i  into  effect:  these  places  were  in  the 
same  neighbourhood,  and  the  witness  could  not  recollect,  and 
^onld  not  undertake .  to  say  which  was  the  plai^^.  agreed  on; 
but  was  inclined  to  think  the  latter. 

The  witnesses  called  by  defendant  proved  that  on  the 
day  appointed  the  defendant  went  ,^.  the  Cross-Keys  for  the 
avowed  purpose  of  meeting  the  plaintiff,  to.car^  the  contract 
into  effect:  That  titks  were  prepared  and  ^ead)  .t^be  execu- 
ted, but  the  plaintiff  dkl  not  altewi. 

There  was  no  proof  .tlkat  the  plafai^  attendisd  at  either 
place;  nor  was  there  any  that  he  ever  afqpointed  any  other 
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{Aaee  of  meetfo^,  or  that  he  had  even  requested  defendaiit  to 
inake  the  titles  before  the  commenceinent  of  the  action. 

The  presidlAg  jud^i  being  of  opinion  that  if  the  case 
went  to  the  jury,  the  verdict  must  be  for  the  defendant,  by  which 
the  plaintiff  would  liav^  been  for  ever  concluded,  directed  anon- 
'suit;  and  this  was  a  motion  to  set  it  aside  on  the  ground,  that 
the  contract  imposed  a  legal  liability  on  the  defendant,  and  thai 
it  was  inctimbent  pn  him  to  have  made  or  tendered  titles  to  the 
plaintiff,  without  any  lequest  from  him. 

The  opinion  of  the  Court  was  delivered  by  Mr.  Justice 
Johnson. 

In  the  interprelation  of  contracts,  that  which  is  derived 
from  the  plabi  and  obvious  intention  of  the  parties,  to  be  col- 
lected Uqui  tho  whole  instrument,  must  in  general  prevail;  and 
if  this  rule  is  applied  to  this  agreement,  I  think  4t  will  clearly 
Ibllow  that  it  imposed  on  the  plaindff  an  obligation  to  meet  the 
defen^apt,  and  accept  the  titles.  It  does  impose  on  4ke  deien-> 
daat.in  explicit  terms,  the  obligation  to  mee<  plaintiff  and  to 
fnake  tithsj  and  by  a  necessary  implication,  the  plaintiff  was 
bonnd  )o  i nt  it  in  bis  power  to  do  so.     Now  if  plaintiff  would 

'  noimeetf  or  would  not  accept  titles,  it  was  imrossible,  and  that 

frithoutttiy  faukof  defendant,  that  he  could  keep  his  contract, 

A  i^actical  interpretation  of  the  contract  is  I  think  found 

in  the  conduct  of  these  );artie$;  tbey  acted  upon  it  immediatelj-; 

a  time  and  place  wiare  aj^iiited,  and  if  the  evidence  proves  ^ny 

.^ing,  it  shows  tliat  defendant  kept  his  agreemeot  and  was  rea- 
dy to  do  what  was  Required  of  him,  and  did  4o  all  that  was  it) 
)us  power. 

It  is  a  settled  principle,  that  to  enable  a  party  to  recover 
fcHr  the  breach  of  a  contract,  it  is  incombenl  on  biio  to  ^kow 
Ibat  lie  has  dona  every  thing  which  was  required  of  hiai,  to  en? 
able  the  4elkndant  to  perform  Us  pari;  and  it.is  sbowp  that 
there  was  an  obligation  on  the  pl^aniiff  to  aseec  the  defiendant 
at  the  time  and  pface  ap^iaiiiM^  to  carry  the  agreeasent  UUy 
Into  effect.  He  failed  to  do  so;  nor  did  lie  give  the  delendant 
Hp^  otlKT  opportahtity  la  do  what  was  required  of  Urn,  befon^ 
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he  brought  his  action.     I  think  therefore  that  Uie  aotisuH  W9fi 
properly  ordered.     Motion  refnted. 

Colcodcj  ^ati  and  Oanttf  Jostkes,  concurred. 
FarroWj  for  motion. 
^  Ar/ulpii,  contra* 


William  Black,  vt.  William  CawiK. 

Jin  exe^ar^  authorized  by  will  ioMfU  lands  j  cannot  make  anal* 
tomey  to  convey;  if  one  tiave  a  bare  authority y,  coupled  toith  a 
trust  J  he  cannot  art  by  attorney. 

Trespass  to  try  titles  to  land.  The  land  in  dispute  wai 
granted  to  Thomas  Black,  now  deceased.  To  sliew  title  in  the 
plaintiff,  the  will  of  Thomas  Black  was  produced,  by  which 
his  exe<mtors,  John  and  James  Black,  were  authorised  to  sell 
the  landror  the  purpose  of  partition  amongst  his  children.  The 
plaintiff  then  produced  a  deed  signed  by  John  Black,  one  of 
the  executors,  and  by  Joseph  Steel  as  attorney  for  James  Black, 
the  other  executor.  The  authority  under  which  Steel  acted  in 
the  execution  of  the  deed^was  a  letter  of  attorney  from  James 
Black,  and  the  clause  from  which  it  was  supposed  he  derived 
this  power,  was  to  the  following  efiect:  <<  And  I,  the  said  James 
Black,  do  hereby  authorise  and  empower  the  said  Joseph  Steel 
to  do,  act  and  perform  all  things  in  my  business  in  the  State  of 
South*Carolina,  as  fully  and  in  as  ample  a  maimer,  and  to  do 
all  things  in  the  premises,  as  fully  as  I  myself  might  or  could 
do,  were  1  personally  present." 

Tlie  court  being  of  opinion  that  the  land  did  not  pass  by 
|Us  deed,  non-suited  the  plaintiff;  and  this  was  a  motion  to  set 
aside  the  non-suit  on  the  ground,  that  the  letter  of  attorney 
being  general,  St^l  was  fully  authorised  to  join  John  Black  in 
the  execution  of  the  deed,  smd  that  the  deed  so  executed  veit^ . 
the  title  in  plaintiff. 

7^  apimion  tf  the  oomi  was  Mi$erei  by  Mr.  Justice 
Johnson* 

Admitting  d»t  an  exeeutdr  ihay  legally  constituie  an  at- 
forney  to  sellthe  lairds  of  \n%  testi^of ,  it  may  well  be  doubled 
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whether  a  general  antbority  to  his  ag«nt,  in  his  indiiddual  cha- 
racter, without  reference  to  his  representative  character  as  ex* 
ecutor,  would  confer  such  a  power.  But  that  an  executor  can- 
not act  in  such  a  case  by  attorney,  is  too  clear  to  admit  of  doubt. 
Tlie  general  rule  is,  that  if  a  man  have  a  bafe  authority^ 
coupled  with  a  trust,  he  cannot  act  by  attorney;  for  this  being  a 
trust  and  confidence  reposf^d  in  him,  he  cannot  transfer  it  to 
another;  9  Rep.  75;  6  Roll.  Abr.  330,  cited  in  1  Ldverm^re  on 
Agencyy.  29;  and  the  very  case  under  consideration  is  put  by 
way  of  illustration. 

Under  the  act  of  the  legislature^  a  majority  of  the  exe* 
culors  are  authorised  to  convey  lands,t  directed  to  be  told 
by  the  will  of  the  testator.  But  in  this  case,  there  were  but 
two,  and  it  follows  that  to  convey  the  title  both  must  Join  io 
the  deed.     The  motion  refused. 

Coleoek^  Gaaitf  and  Richardson,  Justices^  concurred. 
Clendinen  and  11(11,  for  motion. 
TViUiams,  contra. 


lUiRABA  Black  ps.  William  'Black;  Thomas  Black  r^ .  The 

Same. 

Plaintiffs  were  the  children  of  T.  B.  dcceasrdj  who  by  his  mil 
directed  lands  io  be  sold  by  his  executors,  for  partition  ema^g9t 
his  chihlren:  the  executors  agreed  to  sell  certain  of  the  lands  to 
defendant  mad  gaoe  bond  to  make  hisn  titles,  and  d^endani 
%ciih  their  consent  gave  notes  to  the  plaintiffs^  for  the  aiROvnl 
to  which  theytoouUt  be  respectively  entitled  out  of  i  he  proceeds: 
Held  that  defentiant,  in  actions  on  these  notes,  could  not  set  up 
in  defence  the  failure  of  the  executors  to  make  him  titles, 
according  to  the  condition  of  their  bond. 

Thomas  Black,  the  father  of  plaintifis,  by  his  last  wiB 
and  testament,  directed  that  a  tract  of  land,  of  which  he  died 
seized,  should  be  sold  by  his  executors  and  the  proceeds  divid- 
ed between  some  of  his  children,  amongst  whom  were  the  plain* 
tifls,  John  and  James  Black,  who  we^e  apt>ointed  executors, 
agreed  to  sell  the  land  to  defendant,  and  entered  into  a  bond  to 
make  him  titles;  in  consideration  whereof,  the  defendant  with 
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die  consent  of  the  executors,  gave  to  the  plaintiffs  the  notes  on 
iR^hich  these  actions  were  brought,  being  the  amounts  to  which 
tb^y  were  respectively  entitled  oift  of  the  proceeds  of  the  sale, 
according  to  die  provbion  of  the  will.  These  facts  were  known 
to  the  pkdntifi,  and  the  defendant  would  have  defended  liim* 
self  against  these  actions,  on  the  ground  .that  John  and  James 
Black,  the  executors,  had  failed  to  m^ke  him  titles  to  the  land, 
according  to  the  condition  of  their  bond.  But  the  jury,  under 
tlie  direction  of  the  court,  found  verdicts  for  the  plaintiffi^,  and 
this  was  a  motion  for  new  trial,  on  the  ground  that  there  was  a 
privity  between  the  plamtiffs  and  the  executors,  who  sold  the 
land  for  their  benefit;  that  plaintiffs  stand  in  the  situation  of  the 
executors,  having  taken  the  notes  with  a  perfect  knowledge  of 
all  the  facts,  and  that  the  consideration  of  the  notes  has  failed 
and  the  defendant  had  a  right  to  be  discharged  from  the  pay- 
ment. 

Iht  opinion  of  the  tourt  teas  delivered  by  Mr.  Jutiict 
Johnson. 

A  general  and  very  superficial  view  of  the  circumstances 
of  these  cases  will  remove  all  difficulty  about  the  questions 
made  in  the  brief.  If  we  look  to  the  nature  of  the  contract, 
the  consideration  on  which  the  notes  were  given  clearly  was  the 
execution  of  the  bond  by  John  and  James  Black  to  the  defen- 
dant. The  plaintiffs  undertook  for  nothing  else;  tliey  conid 
not  make  the  titles,  nor  could  they  enforce  tte  executors  to  do 
so,  and  the  law  will  not  imply  an  undertaking  to  do  a  thing 
which  the  party'has  not  the  power  to  do. 

The  unreasonable  consequences  which  must  result  from 
allowing  this  defence,  is  a  sufficient  reason  for  rejecting  it.  H 
it  had  prevailed  and  verdicts  had  been  fonnd  for  the  defendant 
he  would  have  been  discharged  firom  the  pajrmeAt,  and  yet  he 
might  compel  the  executors  to  perftprm  the  to&dition  of  the 
bond.    Motion  re&sed. 

Bichardion^  JBbtgm^  Cokoek^  wibA  Omttt,  JasticeSj^  con* 
cunred. 

Clendinem  and  tbll^  tot  mnAm. 
WiUimim^  contra*^ 
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Jtn  Indictment  will  not  lie  far  reeening  goode^  taken  in  exeeutioti^ 
out  of  the  possueion  of  a  constable}  there  being  no  assault  ou 
the  canstahle. 

■ 

The  defeadanl  was  indicted  for  as&aukiog  John  Sprigg% 
and  taking  out  of  hi$  custody  a  Cow  and  Calf,  which  as  one  of 
the  constables  of  Greenville  district  he  had  taken  in  execution. 

4 

The  taking  was  not  denied,  but  there  was  no  proof  of  any  per- 
sonal violence  to  the  prosecutor,  Spriggs;  and  the  only  questioa 
in  tlie  case  was,  whether  an  indictment  would  lie  for  thus  res* 
cuing  goods  taken  in  execution. 

The. presiding  judge,  entertaining  doubts  on  this  question, 
directed  the  jury  to  find  the  defendant  guilty,  fox  the  purpose  of 
bringing  it  up  for  the  consideration  of  this  court:  and  the  same 
quesUon  was  now  made  the  ground  of  a  motipn  for  new  trial. 

TAe  opinion  of  the  court  raa$  delivered  by  Mr.  Justice 
Johnson. 

In  the  consideration  of  this,  case,  it  will  not  be  contravert- 
ed  that  an  indictment  will  lie  for  an  assault  committed  on  a  min- 
isterial ofScer,  in  the  discharge  of  the  duties  of  his  office* 
The  on^  thing  to  be  determined  is  die  abstract  proposidoo, 
whether  an  indictja^ent  will  q^  will  not  Ue  for  rescuing  goods  ta-* 
ken  in  execudon  by  the  proper  officer,  under  legal  process. 

The  general  rule  ii^hichit  is  supposed  embraces  thi^-ques^ 
tioa,  is  that  the  obstruction  of  the  execution  of  lawful  process  ia 
ano&noe  against  public  jnsdce  of  a  very  high  and  presump- 
lious  nature,  and  as  such,  is  punishable  by  iacfictment.  4tl^ 
Black.  Com.  126. 

This  principle  includes  a'numeiqus  class  of  casesV 
amongst  which  the  most  prominent,  and  those  by  which  its  ap» 
plication  to  the  pres^it  cases  are  best  illustrated,  are  those  of 
rescuing  goods  destrain^  for  rent  and  pound  breach  Ba- 
con's abr.  dt.  rescue,  A«  Xbe  reason  why  this  mode  of  pro- 
ceeding was  allowed  in  those  cases  obviously  is,  diat  before  th? 
Stat.  2d  W.&tM.  chap.  5»tbepartyin)nr^  could  not  maintain  aa 
action  agunst  the  wrong  doer,  nor  could  he  proceed  in  tbe.coU 
lecdon  of  his  rent  without  the  possession  of  the  goods;  and 
thus  a  proceeding  authorised  by  laiW  was  holy  frustratedt  nod 
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jt  appears  to  the  that  the  |)rincip]e  r^sts  solely  on  the  ifeunda- 
ti6n  that  the  act  done  was  of  ^uch  a  nature  as  arrested  justice 
in  its  progress,  short  of  the  «nd  in  view — ^the  determination  of 
the  rights  of  the  parties. 

If  we  extend  this  principle  beyond  its  legitimate  bonnds, 
we  shall  encounter  one  of  equal  authority  and  still  more 
universal  in  its  application.  The  proceeding  by  indictment 
was  only  constructed  for  th^  purpose  of  punishhig  public  of- 
fences, and  never  can  be  applied  to  the  redress  of  private  in- 
juries; atid  it  will  only  be  necessary  further  to  enquire  whether 
the  act  complained  of  in  this  prosecution,  belongs  to  the  fir$ 
or  the  last  of  these. 

If  a  sheriff  take  goods  in  execution^  they  are,  eo  instanttf 
vested  in  him,  and  he  may  maintain  trespass  or  trover  for  them; 
and  he  is  liable  to  the  party  at  whos^  suit  they  are  taken  for 
their  value;  Bacouj  ^br.  Tit.  rescue^  A:  thfe  pSirty  injured  has 
an  action  agairst  the  wrong-do^r; 

The  only  conclusion  which  can  be  drawn  from  this  autho-^ 
rity  is,  that  when  the  execution  has  been  levied,  it  is  functus  of- 
ficio. It  has  placed  in  the  hands  of  the  sheriff  and  invested 
him  with  a  property  in  the  goods,  and  has  answered  all  the  pur- 
poses for  which  it  was  intended.  A  trespass  committed  upon 
it  was  therefore  a  private  hijury,  and  consequently  an  indict^ 
ment  will  not  lie.. 

A  strong,  if  not  conclusive  iirgumeht  in  favor  of  this  view^ 
may  I  think  be  drawn  from  the  fact,  that  none  of  the  books  con- 
ttin  a  precedent  of  an  indictment  for  rescuing  goods  taken  in  ^ 
execution.     It  will  scarcely  be  insisted  that  if  the  common  law  * 
authorised  this  mode  of  proceeding,    it  would  have  slumbered 
for  so  many  ages. 

The  cases  referred  to  and  those  to  be  found  in  the  books;^ 
generally  relate  to  the  sheriff  exclusively;  but  they  apply  with 
equal  force  to  a  constable  when  acting  within  his  legitimatei 
sphere.     Motion  granted^ 

Coleockf  Ganitf  and  Huget^  Justices,  concmp^ed. 

c  3 
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AUegaiwn  of  a  summary  process^  that  parties  subscribed  am 
agreement  J  with  their  own  proper  hands,  was  supported  bjf 
proof  that  one  of  them  subscribed  by  Ms  agent. 

This  was  a  summary  process,  in  which  the  plaintiff  set 
out  a  mutual  agreement  between  himself  and  the  defendant,  and 
described  it  as  being  ^  subscribed  with  their  own  proper  hands.'^ 

The  agreement  produced  in  evidence  was  signed  on  the 
part  of  "  Reuben  P.  Boulware,  per  Mo^fes  Bowlware,"  and  the 
proof  iiras  tiiat  it  was  signed  by  Moses  Boulware,  the  agent  of 
the  defendant. 

The  defendant  moved  for  a  non-suit,  on  the  ground  that 
this  evidence  did  not  support  the  allegation,  that  it  was  sub- 
scribed by  the  defendant  with  his  own  proper  hand.  The  mo- 
tion was  overruled  and  the  jury  to  whom  the  cause  was  sub- 
mitted, found  a  verdict  for  the  plaintiff.  This  was  a  motion  to 
set  aside  the  verdict  and  for  leave  to  enter  up  a  judgment  of  non- 
suit, on  the  ground  taken  in  the  court  below. 

The  opinion  of  the  Court  was  delivered  by  Jdr.  Justice 
Johnson, 

The  principle  oh  which  this  question  depends,  is  founded 
on  the  maxim  qui  faeit  per  aliumy  faeit  per  se.  The  act  of  th^ 
agent  is  in  law  the  act  of  the  principal,  and  although  it  might 
have  been  more  strictly  clerical  to  set  out  the  manner,  yet  the 
Ieg$il  efiect  of  an  act  is  all  that  is  indispensably  necessary.  The 
allegation  that  die  defendant  subscribed  with  his  own  proper 
hapd  was  therefore'  well,  (a)     The  motion  dismissed. 

Colcocky  Richardson,  Huger,  and  Oantt,  Justices,  cott- 
turred»    ^ 
'     Johnttonj  and  McDowell ,  for  motion. 

Buehanauy  contra* 

fa)  See  HeUnsley  w.  Loder,  2.  C«np.  4fi0;  Joaes  et  al.  m.  Mara  et  •!.  ». 
8W;  l-eVy  w,  WUson,  5  Esp,  Kep.  180;  Pease  w.  Mor ^aii,  7  John.  Rep.  466. 
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plaintiff  offered  in  evidence  transcripts  properly  attested^  ofpro^ 
ceedingsin  the  County  and  Superior  CouritofJ^ortk  Carolina^ 
containing  a  writf  several  interlocutory  orders^  toniinuanees^ 
memorandum  of  a  verdict  and  ^^  judgment  affimedy^^  and  exe- 
tutian  at  length}  but  no  contract  or  cause  of  action  was  setfortk 
Held  that  these  transcripts  should  have  been  received  as  evi^ 
dence  of  a  judgment. 

Plaintiff  also  offered  a  copy  of  a  bond^  dttesed  hy  the  derk 
of  the  county  court y  as  the  cause  of  action  on  which  tht  pro- 
ceedings  were  founded;  no  connection  between  them  appearing 
on  the  transcripts:     H  Id  inadmissible. 

The  plaintiff  declared  in  assampdt,  for  money  paid,  laid 
o»t  and  expended,  &c.  To  support  the  count,  the  plaintiff  oA 
fered  in  evidence  an  exemplification  of  proceedings  of  the  conn^ 
ty  court  of  Onslow,  in  the  state  of  North  Carolina,  in  a  case,' 
wherein  the  governor,  for  the  use  of  the  adnoinistrator  of  A.  B. 
Gregory,  was  plaintiff,  and  the  parties  to  this  action  were  de^ 
fendants.  It  consists  of  the  original  writ  and  of  a  transcript 
from  the  dockets  of  tlie  court,  beginning  at  January  Tei^m 
1812,  and  terminating  at  October  term  following..  It  contain^ 
the  orders  of  the  court,  at  each  term,  in  reference  to  the  case^ 
and  annexed  to  the  last,  is  tht.  following:  ^  jury  charged,  found 
for  the  plaintiff  $  141,  44  and  costs;  aj^eal  prayed  and  grant* 
ed'^-^uhjoiued  to  this,  is  the  bond  of  the  parties,  with  JL' 
Shacidefbrd  and  James  Phelyen,  secnrhies,  conditioned  to 
prosecute  the  appeal  in  the  superior  court  for  Oiislow  coun^. 
This  proceeding  is  attested  by  the  clerk  and  certified  by  the 
judges  of  that  courts  in  conformity  with  the  act  of  congt^sit. 
The  plaintiff  also  offered  in  evidence  an  exemplification  of  the 
superior  court  for  Onslow  county,  alsa  properly  certified  and 
attested;  which  abo  consisted  of  a  traoscripl  of  the  dockets, 
beginning  with  Malreb  term,  1813^  and  endings  with  Mahdk 
term,  1817.  The  following  h  the  entry  of  the  laW:  term, «  reftr- ' 
red  to  Daniel  Ambrose,  Edward  WiBianis  and.liilas  Carter, 
who  find  an  award  of  four  hundred  dollars  in  fevor  of  the 
plaiadff;  judgment  therefor  accor^g  to  the  award  and  cbsi^. ' 
On  moticHi,  judgment  affirmed  agaiiBt  the  secorify  for  the' 
tqppeal.'*    Then  follows  aa  exetotioD  againsc  the  parties  to 
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this  action  and  their  securities,  for  the  amount  of  the  award  aiu} 
costs;  on  which  the  sheriff  returns  that  $  358  20,  of  that  aiqpunt 
was  paid  by  the  plaintiff  in  this  action. 

The  plaintiff's  counsel  stated  that  these  proceedings  were 
founded  on  a  bond,  entered  into  by  the  plaintiff  and  defendant, 
as  the  securities  of  one  Thomas  Malmsberry,  for  the  faithfnlr 
discharge  of  the  duties  of  the  office  of  constable  for  Onslow 
county;  and  exhibited  the  copy  of  such  a  bond,  certified  by  the 
clerk  of  Onslow  county  on  a  separate  sheet  of  pap<?r,  but  there 
was  nothing  apparent  on  the  proceedings,  which  shewed  apy 
connection  between  them. 

The  presidmg  judge,  being  of  opinion  that  inasmuch  as. 
the  exemplification  did  not  set  out  any  cause  of  action,  either 
in  the  form  of  contract  or  by  declaration,,  it  was  too  indefinite 
to  be  received  in  evidence,  and  sustained  a  n^ation  by  defend- 
«nt's  council  to  reject  it;  aod  nonsuited  the  plaintiff. 

A  motion  was  now  made  to  set  aside  the  nonsuit,  on  the 
ground  that  this  exemplification  ought  to  have  been  admitted 
ip  evidence* 

The  opinion  of  the  court  was  delivered  by  Mr.  Justice 
Johnson, 

The  attestations  of  the  clerks  of  the  courts,  from  which^ 
those  proceedings  come,  and  the  certificates  of  the  judges  are 
in  strict  accordance  with  the  acts  of  congress,^  regulating  the- 
admissioq  of  the  judicial  proceedings  of  one  state  iathe  courtSL 
of  the  others;  and  the  only  question  is  whether  those  exhibited 
in  this  case  contain  intrinsically  any  thing  destructive  of  the 
«nd  for  which  they  were  offered. 

It  is  true,  that  they  are  very  different  in  forn|  from  those 
used  in  this  state;  but  from  necessity,  each  state  must  be  left  io 
it?  own  mode  of  proceeding;  and  we  have  the  highest  authority^ 
{the  certificates  of  the  judges)  that  these  are  in  conformity  with 
the  mode  of  proceeding  prescribed  in  North-Carolina.  We 
cannot  therefore  look  iqto  them  for  the  purpo6^  of  criticising 
them;  but  must  take  them  as  we  find  them,  and  give  effect  to 
irhatev«r  is'  adjudged. 
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•  JoN£9,    ads»    MlCKLC. 

If  we  test  these  proceedings  by  this  rule,  it  will  clearly-  fol- 
low Uiat  they  ought  not  to  have  l;»een  rejected.  They  exhibit 
a  formal  writ,  by  which  the  parties  were  brought  into  court^ 
with  divers  interlocutory  orders  and  continuances  down  to  the 
judgment  of  the  county .  court;  an  appeal  from  that  judg* 
luent  to  the  superior  court  and  the  final  process  of  that  court«. 
Hupded  on  its  judgment;  and  we  are  bound  to  give  it  its  legal 
operation. 

The  copy  of  the  bond,  unconnected  with  other  proceed^ 
lugs,  was  clearly  inadmissible;  but  I  am  unable  to  discover  that 
it  was  indispensably  necessary  to  tlie  plaintiff's  case — a  judg^ 
ment  against  several,  is  prima  facie  evidence  of  a  joint  debt,  un-* 
less  the  contrary  appears  from  the  record  itself;  and  if  one  pay 
the  whole  amount,  he  may  as  in  other  cases  of  joint  contract, 
tecover  against  the  others  their  rateable  proportions.  The 
onus  of  showing  that  it  was  the  individual  debt  of  the  plaintiff, 
lies  on  the  defeodant«  The  bond  was  not  therefore  necessary 
to  the  plaintifi^s  recovery;  altliough  if  connected  with  the  record^ 
it  might  have  repelled  any  evidence  ofleied  by  the  defendant  oa 
this  question.     Motion  granted. 


Darling  Jones  ads.  Jos.  Mickls  ei  ah 

Tenant,  accidenily  and  withoui  the  consent  of  the  landlord^  tx-^ 
tended  her  possession  over  the  ideal  line  of  the  demised  premises 
and  enclosed  a  very  small  portion  of  the  land  in  d%spute\  of 
which  the  landlord  held  a  junior  grant:  Held  th.it  this  pos^ 
session  of  the  tenant  jor  five  years  would  not  enure  to  the  be- 
n'ifi^  of  the  landlord,  so  as  to  give  him  a  title  to  the  disputed 
land  by  the  statute  of  limitations. 

Trespass  to  try  title.  The  defendant  derived  his  title 
from  a  grant  to  the  Catawba  Company,  dated  in  1769;  and 
the  plaintiff  theirs  from  a  grant  to  Robert  Elktns,  dated  in  1805, 
for  183  acres.  The  defendant  having  derived  his  title  from 
the  older  grant,  the  only  question  in  the  case  was,  whether  the 
plaintiffs  were  entitled  to  hold  under  the  statute  of  limitations. 
Tbif  question  arose  out  of  tbe  following  state  of  factsi    Elkios 


420      SOUTH-CAROLIiXA  STATE  REPOftTS, 

Jones,  ads,  Micklc. 
^  had  an'tindispated  titfe  td  a  tract  of  land  separated  Irom  tFi^;. 

only  by  an  ideal  line,  on  wliidi  he  pcrrmtied  his  daughter,  Mrs. 
Lowry,  %o  reside  is  the  character  of  his  tenant.  Aboot  14  or 
15  years  s^o,  and  nu>re  tliah  ^  years  before  tite  bringing  of  this 
action,  in  extt^nding  the  improvements  on  this  j^ce,  and  con- 
nected with  it^  Mrs.  Lowry  cleared  and  enclosed  in  a  lence,  a 
ftnall  part  of  the  dispitted  land  (about  the  extent  of  which  tlil^ 
Vitnesses  difiered  from  the  one  sixteenth  to  half  an  acre^  being- 
ignorant  that  she  had  gone  beyoml  the  line  of  the  tract  on  which 
she  resided.  When  Elkitts  discovered  this  fact,  be  expressed 
his  disapprobatilm  of  it  in  strong  terms,  and  gave  as  a  reason^ 
tliat  it  mi^t  mvolvc  him  in  a  hiw  snit,  which  be  was  disposed 
to  avoid.  In  the  year  181 T,  he  stated  to  her  tliat  he  hid 
been  advised  that  he  could  hold  t!ie  land,  and  he  then  directed 
her  to  hold  on  the  possession^  but  she  abandoned  iit  about  three 
years  after.  The  question  was,  whether  this  was  such  a  pos* 
session  as  vested  the  title  in  E^Ikins  tinder  the  statute  of  limi* 
fations«  The  presiding  jndge  charged  the  jury  that  it  was  not, 
and  directed  them  to  find  fo>r  the  defendant,  bai  they  found  a 
verdict  for  the  plaintiif.  This  was  a  motion  for  a  new  trial,  on 
the  ground  that  the  verdict  was  contrary  to  law;  inasmuch  as 
^herewas  no  fn'oof  of  an  adverse  possession  in  EUkins^  for  five 
years  before  the  commencement  of  the  action. 

The    opinion  of  the  court  luas  delivered  hj  Mr,   Justice 
Johnson, 

,.^  There  is  no  pretence  that  Etkins  cw?r  was  in  the'personal 
possession  of  any  part  of  the  disj^uted  land.  The  only  posses- 
sion relied  on,  was  tliat  of  Mrs.  Lowry.  It  will  not  be  denied 
that  the  possession  of  a  tenaut  will  operate  as  ttte  possession  of 
the  landlord,  and  enure  to  his  benefit,'  va  efrectitaliy  as  if  he 
had  personally  held  the  rosscssion  of  tlie  premises^  bat  this  can 
only  l)oId  good  as  to  tiie'  premises  leased:  if  the  tenant  go 
beyond  them,  he  alone  is  responsible  for  the  trespass,  and  the 
possession,  if  available,  must  enure  to  his  benefit.  The  prem^ 
ises  leased  to  Mrs.  Lowry,  was  the  land  to  which  Elkins  had  an 
undisputed  title;  and  it  was  proved  beyond  doubt  that  her  inva^ 
don  of  the  disputed  land  was  unauthorised  by  him:  he  was. 
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Wheuloch,  vs,  Bobo. 
dissatisfied  with  and  disdaimed  it,  and  it  wasnat  until  1817,  that 
she  could  be  regarded  as  holding  in  his  right.  Its  contkmaiace 
for  three  years  onl^',  is  not  a  sufficient  bar  to  the  defendants 
right.  Confining  the  possession  of  Mrs.  Lowry  to  herself  and 
giving  to  it  the  greatest  possible  efiect,  it  could  only  extend  to 
the  small  spot  actually  inclosed;  as  she  had  no  written  instru* 
nient  which  could  ^ive  it  a  ^eater  extent;  and  the  verdict  is 
(hen  wrong,  as  the  ]plaiotiJ[ls  do  not  derive  their  title  from  her 
^  and  it  is  for  the  whole  tract  of  163  acres. 

There  is  another  view  equally  inimical  to  the  possession  of 
Mrs,  Lowry.  The  line  between  the  two  tracts  tvas  not  clearjy 
defined,  and  it  was  obvixHis  that  die  possession;  is  accidental 
and  unintentionaL  She  was  ignorant  wliere  the  line  ran,  and 
the  possession  was  so  limited  in  its  extent  as  to  divest  it  of  that 
notorious  and.  adverse  character  accessary  to  give  it  efiect;  and 
thus  considered  she  would  not  be  eqtitled  to  hold  even  to  thai 
extent.     Motion  granted^ 

Coloockf  Rickardsorit  Gantt^  and  Huger^  Justices,  comrcs^ 

Holmes,  for  motion, 
icry,  contra. 


John  M.  Whelloch  «>«.  Kindred  Boido. 
Plaintiff  lost  on  a  korst  race  an  endorsed  fiatefor  $  600,  which 
he  afterwafds  dzscharged^  hy  delivering  a  h4»rse  and  sundry  st^ 
curities.  This  was  an  action  on  the  Stat.  9  ^^n.  c.  14,  to  re* 
recover  treble  the  amount.  The  declaration  contained  two 
counts^  one  for  money  had  aAd  recavedj  the  Other  for  the  con- 
•  version  of  the  articles  delivered.  JVbn-suit:  the  endorsed  note 
was  tlie  i-hing  io$i,  not  the  artidet  delivered  in  payment  of  it. 

Thv.  plaintiff  declared  in  debt,  on  the  Statute  9th  Ann, 
c.  14.  Pub.  Laws.  App.  1,  p.  20,  to  recover  treble  the  amount 
of  a  sum  of  money^  won  by  the  defendant  of  the  plaintiff  on  a 
horse  race.  The  declaration  contained  two  counts:  The  1st. 
was  the  general  count  for  money  had  and  received;  the  2nd. 
charged  that  the  ;defendant  converted  to  his  own  use  one  horse 
saddle  and  briidie«  alM  a  note  of  |^  50  on  one  James  Crawford, 
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Whelloch,  vs.  Bobo. 
Sue  the  {jlainiiff,  also  a  debt  of  $  60,  due  by  one  John  Nance^ 
also  one  other  debt  of  $  1 50,  due  by  one  Green  Bobo,  to  plaintiff. 

The  proof  was  that  the  parties  having  agreed  to  riin  a 
flofserace,  on  a  bet  of  $  500,  the  plaintiff  drew  a  note. for  that 
amount,  payable  to  Mr.  Hooker  and  procured  him  as  an  accom- 
odation to  endorse  it,  and  this  was  put  into  the  hands  of  the 
stake  holder,  a?  the  stake  on  the  part  of  the  plaintiff.  ,  The  de- 
fendant won  the  race  and  this  note  was  delivered  to  him;  and 
about  six  months  after,  the  plaintiff  paid  the  note,  by  delivering 
to  him  the  horse,  saddle  and  bridle,  and  transfering  to  him  the 
debts,  &c.  mentioned  in  the  second  count  of  the  declaration. 

The  presiding  judge  being  of  opinion  that  the  evidence 
ffid  not  support  either  of  the  counts,  sustained  a  motion  for  a 
nonsuit;  and  this  tVas  a  motion  to  set  aside  the  nonsuit,  on  th^ 
ground  that  the  evidence  did  sup^iort  the  declaration. 

The  opinion  of  the  Court  was  delivered  by  Mr,  Jusdee 
Johnson^  « 

The  statute  which  gives  this  action,  in  prescribing  the 

mode  of  declaring,  states  that  <<it  shall  be  sufficient  for  the 

{)laintiff  to  allege  that  the  detcndant  or  defendants  are  indebted 

to  the  plaintiff)  or  received  to  the  plaintiff's  use  the  monies  so 

fest  and  paid,  or  converted  til^e  goods  won  of  the  plaintiff  to  the 
defendant's  use,  be.'* 

It  is  obvious  that  by  authorising  this  gencrat  mode  of 
proceeding,  the  legislature  designed  to  remove  all  difficulties 
not  absolutely  inconsistent  with  the  just  rights  of  the  parties, 
in  prosecuting  the  action;  but  it  is  equally  certain,  that  it  wasin- 
tcmded  to  apprise  the  defendant,  to  a  certain  general  extent,  of 
the  nature  of  the  demand  upon  him^  With  this  view,  the  general 
count  for  money  had  and  received  was  authorised,  to  recover 
money  won  under  any  circumstances,  and  the  count  for  goods 
converted,  to  cover  personal  chattels,  &c.  This  appears  to  me 
to  give  the  plaintiff  sufficient  latitude  for  all  the  purposes  of 
justice. 

Let  it  then  be  asked,  what  was  won  on  die  rare  or  what 
was  converted  by  the  defendant,  and  the  answer  gt^n  by  the 
evidence  is,  that  it  was  tlie  note  indorsed  by  Hooker.    It  waa 
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||0t  then  the  money  claimed  in  the  ^\  coi^il  iior  tW goods  l»^w 
charged  to  be  converted  in  theSd.  count;  aqcl  i^  4^^^  appear  to 
iae  that  if  the  plainUfl^had  designed  to  delude  ^od  ^trap  the 
defendant,  h(s  could  no^  )iaye  deyi^ed  a  bettef  meansf  Uwi  thiH» 
if  tlie  position  taken  by  him  w^re  maiptainable. 

There  19  another  v^ew  of  this  queAion.  The  fldn^  aro^ 
on  the  race  wad  the  note  endorded  by  I^ooker;  the  coi)s|^e|ratio^ 
on  which  that  was  foi^oded  was  the  b^t  on  die  race  and  no  other* 

That  was  yoi(|  under  the  st^utp,  anc|  imposed  dp  }egal  lif 
^biUty;  so  th^t  in  ^rutli  fh,erp  wes  pp^hing  bef.  The  payments 
made  on  it  ^ry^ds  by  tl)e  4pfendan^  werp  jrhpUy  voluntas 
ipy,  and  it  may  fa^e  weJl  qaestioned  whether  on  genera}  princi^ 
pics  he  w^s  en,titled  to  recover  it  back,  pr  w^etHfr  th^  ^If^tpte  i^ 
self  has  provided  for  it;  money  ^ad  goojds  ^eing  tb^  only  artif 
cies  referred  tp.    Motlpo  refused. 

Mnson,  Richardson^  Cplcodf,  ai^^  JVo/^,  Jg^jfcw  pQW^WT 

jred. 


Francis  HinIm,  adt.  Mminuirator  Joazrn  Datid. 

ActioH  on  a  promUsory  note  givtn  to  vkintiff'tiniMim-    ^ 

feudmt  tffered  a$  a  Mi  off,  tJuf^k^if^  /Hfj*^  §  noU«fm»^ 

tf  for  intestate  in  his  life  tim  av4  f^  if  «wcf  fit*  dftOhi 

Held  «  mutvai  eredit,  tbhuh  ^ht  bf  gef  sf  ff*^*^  #  P*^ 

.  tount  act. 

This  was  an  «ctioo  brou§^t  am  » W^  fJ"  iw4»  iP>vea  to 
plaintiff's  inteitate  by  4efisild*nJ.  Tkp  defeadanl  ^f^f^i  ifi 
evidence,  by  way  of  dwcwpt,  pjt^e  aflipfi?^  of  ^ j<iiu|  ap*d  f^yf^- 
ral  note  of  hand,  given  bjf  io»«t»tip  ^  4«frndant  to  .01^ 
CamiAeU  Satbbis,a»d  ^?ef)  |>y  atu|^b|«r'^  thedefeifiast 
rabscribed  A»<aate  a»  the  sftcjvjty  -of  iiK^tp,  m4  ^  ^ 
•monnt  of  said  note  was  paid  by  d«^»^«*  ««»«  i^  .#«^ 

•f  intestate.  41 

The  co«rt  dittscted  Ae joiiy  ibftttl* p*3*M>«)t|P*}M^y  de- 
fendant since  the  death  of  ioK^^e^  /e9»|d  A^  hf  fnQowpd  ».« 
discountto  •  debt  (4«e  tbe  iirt«8ta«fti»^W»*W«  .««?i*ej»»y 

found  accondJaf  I0  «wrf>!«U»«W5tion. 

ft  8 
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Kennedy,  et.  d.  ads.  Garlington, 
The  deiendatnt  moved  for  a  new  trial,  because  his  honor 

misdiretted  the  jury, 

Tne  opinion  of  the  'court  was  delivered  by  Mr,  Justice  Hugct. 

Thfe  act  of  1759,  authorises  a  defendant  «*  to  give  in  evi- 
dence  by  way  of  discount,'*  any  actount "  reckoning,  demand, 
cause,  matt^  or  thi%,  provided  they  be  mutual.**  Tliese 
words  at  least  erabrate  credits-.  The  question  then  is,  did  the 
defendant,  by  becoming  security  to  the  note  of  the  intestate, 
give  him  credit.  The  security  would  not  have  been  required,- 
had  the  credit  of  the  intestate  been  sufficient  It  was  to 
give  additional  credit  to  the  note,  that  the  defendsmt  signed  it. 
In  giving  credit  to  the  note  he  gave  credit  to  the  intestate,  and  it 
is  not  improbable  that  he  was  induced  to  do  so  by  the  crcdk 
already  ^ven  him  by  the  intestate. 

This  then  is  a  case  of  mutual  credit,  and  it  is  unnecessary 
to  enquire  how  much  more  than  mutual  credit  is  embraced  in 
the  words  of  our  discount  act.  See  the  case '  of  Assigneei  of 
Vaughn^  vs.  Smithy  .3  T.  R.  501,  n.    The  motion  is  granted. 


tloDt  Reknedt,  et  ah  ads.  John  Gabltngtok. 

Bum.  Pro.  Stated  that  defendanU  ufere  indebted  to  the  petitioner 
$  50,  for  unlawfully  beating  his  slave.  Demurrer  suttained^ 
because  it  did  not  appear  whether  the  process  was  brought  for 
trespass  J  or  t&  recover  a  penalty  given  by  statute. 

This  was  an  action  brought  within  the  summary  jurisdic^ 

tion  of  tbe  court    The  process  states  that   Rody  Kennedy, 

'  Lemuel  G.  Williams,  and  Lydall  Williams  are  indebted  to  the 

^ '  petitionefi  in  th$  sum  of  fifty  dollars^  for  illegally  beating  and 

'  abusing  Certain  slaves,  Hardy  and  Job,  while  quietly  being  in 

the  plantation  of  the  petitioner,  some  time  in  tha  month  of  Au- 

Igust^,  1624,  and  refuses  payment. 

To  this  process  the  defendant  demurred  specially: 

Ist,  Because  the  plaintiff  brought  an  action  for  deji^t; 
"^hen  it  should  have  been  trespass. 

9nd»  Because  the  process  should  have  stated  thai  the  of- 
fence wps  committed  with  force  and  arms  and  contra  pacem- 
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Ke!7N£dt,  e/.  oZ.  ads,  Gablingtom^. 

3rd,  Because,  if  the  action  was  intended  as  an  action  of 
debt,  to  recover  a  penalty  under  any  act  or  statute  the  pro^ 
cess  should  have  shewn  that  the  defendants  had  committed  an 
offence  prohibited  by  an  act  or  statute,  whereby  ui  action  had 
accrued  to  the  plaintiff,  &c.  The  presiding  judge  overruled 
the  demurrer;  from  which  decision  the  defendants  appealed-^ 
IVIoved  to  reverseohe  decision,  and  for  leave  to  enter  up  judg- 
ment for  the  plaintiffs  in  demurrer. 

The  opinion  of  the  Court  was  delivered  by  Mr.  Justice 
linger. 

It  does  not  appear  from  the  )>roce6s  in  this  case,  whether 
'  tresspass  or  debt  was  intended  to  be  brought:  and  this  should 
appear,  to  enable  the  defendant  to  shape  bis  defence.  Al- 
though the  same  strictness  may  not  be  required  in  a  process  as 
in  a  declaration,  yet  the  cause  of  action  must  not  be  so  infor- 
mally stated,  as  to  leave  it  doubtful  whether  the  plaintiff  wa^ 
sumg  for  a  penalty  given  by  statute  or  for  damages  in  tre8pas9» 

The  motion  must  therefore  be  granted. 

JSTottj  Colcockf  and  Richardson^  Justices  cotfcurred. 

Ganit^  Justice. — ^This  was  evidently  designed  as  an  actioii: 
of  debt  to  recover  a  penalty;  and  is  admitted  by  the  demurrer 
to  have  been  so^for  the  first  cause  assignedis,  Aac  an  action  of 
trespass  should  have  been  brought^  instead  of  the  action  of  debt. 

if  the  action  be  debt,  then  *'vi  et  armiir,  contra  pacem" 
were  not  necessary  to  be  inserted,  as  has  been  contended  for  un« 
der  the  2d  cause  of  deiQurrer.  The-act  upon  which  t^  pro* 
cess  is  based,  is  a  public  one,  and  courts  sffcbbund  to  notls^. 
their  provisions,  without  their  being  stated  in  pleading;  Cotop^ 
17.  Chitty  says,  that  in  the  case  of  a  public  statute,-  it  is  not 
advisable  to  recite  any  part  of  it,  for  a  misrecita],  with  a  concUi^ 
sion  ^'contrary  to  the  form  of  the  statute  aforesaid,*'  would  be 
fatal.  Here,  however,  the  plauoitiff  has  undertaken  to  recite 
the  words  of  the  statute,  and  has  recited  them  strictly;  having 
doneso,  it  follows  that  there  was  no  necessity  to  conclude  Contra 
fomuM  statutu  Nor  is  it  essentially  necessary  in  any  case, 
where  from  the  facts  stated,  it  appears  to  the  court  to  be  a  case 
Embraced  by  a  public  statute  tp  c^Klade  irtfli  the  irord»  **com 
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Halls,  KiRK^A^ck,  4"  Co.  vi.  Howell.     Same,  vs.  Same. 
Irtiry  lo  Ure  form  bf  the  statate*"    This  U  generally  done,  ac- 
etfrdin^  io  Chitty,  wUere  eii6u^  it  stated  in  the  process,  hf 
ifhich  the  case  sball  kppear  to  be  aiibcted  by  the  statute. 

Tfie  acl  giving  the  |^nalty  being,  therefore  a  public  one, 
Imd  the  Words  <)f  the  actlmving  been  recited  in  the  body  of  the 
J>tbce§s,  ^nd  ais  courts  are  bound  to  notice  pilbfic  statutes^ 
abd  it  being  admitted  by  ^e  demurrer  that  the  actioti  was  deb^ 
I  could  see  no  force  in  the  objections  Which  were  raised  on  the 
eirctih  a^instthe  correctness  of  this  process  to  recover  a  penal- 
ly k,  therefore  overruled  the  demurrer:  in  which  1  am  not  yet  satis- 

(^d  thM  any  error  w^s  comontted  respecting  the  law  of  the  ca$e.. 
Ifriy,  for  motiQii. 

^»i»p«dn  and  l>tin7«p,  contra. 


Hall8»  KiEkpAT|ticik,  k  Co.  «#•  Thojmas  W.  Howell.    Thb 

Same,  vs.  Arthur  Howell. 

t%e  ^T^tanf  oftAe  SriincA  bank  in  Columbia^  on  the  day  that  a 
note  discounted  in  Bdnk  became  due^  deposited  a  letter  in  the 
fo^  effi^e,  directed  it>  Hhe  drawer  who  resided  in  the  country^ 
denmkdifig  fayrnnt;^  md  testified  that  it  Was  the  practice  ^f 
il^  l^nk  to  make  demands  in  thts  way:  Hetd^not  a  snfficieui 
demand  of  the  dramer^to  charge  the  endorsers. 

Tbbsb  we»e  ac^n*  of  assumpsit  oh  proonsM^y  notes,. 
The  (M»daii|s  and  phdntifBgiwere  ehdorsers  of  the  notes.^ 
The  phindft  being  the  last  Endorsers,  brought  die  ^&»abow 
ilMe4  againsi  the  defendants  as  prior  endorsers. 

At  the  trial,  the  pkimiir'g  proved  the  hand  writii^of  the 
WMfir  and  endors^^  but  did  not  prove  any  demand  of  th# 
l^er  or  police  t^  the  end<irsefti,  except  the  folowuig,  viw 
Thai  a  letter  had  been  deposited  in  the  post  office  on  the  day 
%  note  ba^aiM  doe^  by  a  notary  public,  demanding  payment 
of  the  maker,  and  at  the  sbme  time  letten  were  *fwited  in  the 
post  ofllce  foy  each  of  the  defendants,  informmg  them  that  the 
»ote  was  ttuj^d,  and  requiring  immediate  payment;  but  k  did 
jpt  appear  that  either  of  the  said  letters  had  ever  been  receiv- 
«dbjrthedefe.d»t8.    Xheiioiar^  gfthe  bank  tesiffied  th«  it 
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^d  been  the  practice  of  the  bank,  since  its  insdttftidn,  to  make 
demands  in  this  way,  where  drawers  did  not  reside  in  the  town 
and  had  no  agents  there* 

The  testimony  on  the  part  of  the  plaintiffs  dosed  here, 
UnA  a  motion  tvas  made  for  a  non-sait,  because  there  was  not 
duffi^ient  evidence  of  a  demand  and  notice,  and'becanse  de^ 
claration  alleged  notice  to  have  been  given  on  Ae  day  the  notfe 
became  due  and  the  plaintiff  failed  to  prove  it.  But  the  presid- 
ing jodge  dverrakd  the  motion^  stating  that  as  this  was  a  noi^ 
made  (or  negotiation  m  this  ban^  die  demand  and  notice  wert 
^'^affitiently  piroven.  The  defendant's  iittomey  stated  that  he  was 
'prepared  to  prove  that  the  maker  lived  within  a  few  nnles  ^ 
Columbia,  and  diat  one,  if  not  both  of  die  defendants  lived  hi 
Colnmbia,  at  die  drae  the  note  became  due;  bat  on  account  o( 
die  above  opinion  of  his  honor,  this  evidence  was  not  giv«B. 

The  judge  diarged  the  jury  that  the  evidence  Wasmificitil 
tp  warrant  a  recovery;  who  accordingly  foiind  for  the  plains 
dfis  in  both  cases. 

The  defendant  moved  for  a  non-suit  in  both  cases;  because 
die  plaintifls  did  not  prove  any  demand  of  payment  dn  tht 
maker  of  the  note. 

ChappeUf  for  motion.  On  the  subject  of  the  necessity  of 
demand  and  refusal,  Smd  notice  to  endorser,  quoted  i  Con* 
Dec.  6S,  70,  and  2  M*Cord,  134. 

Admitted  that  if  a  note  be  made  pajrable  at  a  partictilar 
placCi  it  is  sufficient  to  demand  it  there.  But  this  note  is  not 
flfiade  payable  at  the  bank:  for  aught  that  appears,  it  was  not 
made  with  die  intention  of  being  discounted  in  bank.  If  the 
mere  fact  of  the  note's  having  got  into  the  bank,  is  to  dispense 
Widi  the  necessity  of  demand  and  notice,  the  exception  that  ts 
contended  for,  may  become  tmiversal,  fbr  every  note  may  he 
lodged  in  bank. 

The  letter  lodged,  in  the  post  office  by  the  notary,  direptdfl 
tp  the  maker,  was  no  demand,  for  it  is  deccr  that  the  demand 
ftaust  be  personal.  Nor  if  we  admit  a  demand  to  have  been 
made,  was  there  legal  notice  to  the  endorsers.  Notice  must  be 
given  ajter  demand  and  refusal:  the  letters  making  deniaQd*dI^ 
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Halls,  KiRKPATRicKy  &  Co.  vs.  Howell.  Same,  t$,  ISaxc* 
ibe  drawer  and  giving  notice  to  the  endovsers-  were  lodged  in 
the  post  office  at  the  same  time.  We  were  prepared  to  prove 
that  one  of  the  defendants  resided  in  ,the  tow»  of  Columbia* 
aiad  if  sOy  it  was  necessary  tliat  ibe  notice  should  be  personal 
Chit,  on  Billsy  236,  n.  The  other  lived  in  the  country:  but  it 
i&  only  where  the  party  resides  in  a  post  town,  that  notice  by 
post  is  sufficient.     Chit.  235,  236.  n. 

M^  Cord  and  Pre$ion,  eonVa.  It  i»  ad^nitted  that  if  it  be 
part  of  a  negotiable  contract,  that  payrocoi  diall  be  made  at  a 
particular  place,  it  is  unnecessary  to  make  a  demand  elsewhere* 
But  it  is  not  necessary  that  the  place  should  appear  on  tbe 
fjbce  of  th«  contract,  the  appointment  of  a  place  may  be  shewn  * 
lyparoL  Chit,  on  J5eSs,^67,  n.p.refirringio  4'John$.  JBep, 
S8^  12  Masa*  Rep.  172.  <<If  tbe  person  at  whose  house  the 
bill,,  kc  is  made  payable,  be  himself  the  holder  of  it,  it  is  a  silP 
Acient  demand  of  payment,  for  him  to  inspect  his  hooks,  and 
'  sufficient  evidence  of  a  refusal^  to  find  upon  such  inspection  thai 
be  had  no  effects'in  his  hands."  Chit.  267. 

Contracts  may  be  ejt}ier  expressed  or  implied:  it  is  implied 
as  a  part  of  tlie  contract  of  endorsement,  that  the  endorser  pf  s^ 
note  will  pay,  if  demand  be  made  of  the  drawer  and  he  refuses^ 
Is  it^  implied  here,  that  payment  shall  be  made  at  the  bankf 
Implication  may  be  ascertained  by  ciroumstances,  general  un* 
derstanding,  notorious  usage.  In  ordinary  cases,  it  it  sufficient 
to  present  for  payment  at  the  house  or  counting  house  of  the 
drawer;  the  law  implies  that  he  contracted  to  pay  there:  Is 
the  in^^lication  less  sU'ong  tlmt  he  who  makes  a  note  to  be  di%r 
counted  in  bank,  contracts  to  pay  in  bankf 

The  established  usages  of  the  bank  are  presumed  to  h$ 
known  to  its  customers,  and  the  contract  is  made  with  reference 
tathem.  5  Cranchj  S2.  The  usage  of  the  bank  is  tlie  law  of 
the  transaction.  The  notorious  usage  of  the  bank  was  clear-% 
ly  proved  "  to  malie  demand  in  no  other  way  than  by  thus  put- 
ting letters  into  the  post  office."  The  bank  of  the  State  is  an 
institution  not  founded  on  strictly  commercial  principles,  and 
the  commercial  rule  must  be  relaxed,  where  it  is  physically  ini* 
possible  to  conform  to  it.     The  customers  of  the  bank  are 
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mattered  over  the  whole  state,  and  it  would  be  next  to  an  im- 
possibility to  Doake  a  personal  demand  on  every  one.  The 
ttsage  which  it  has  adopted  is  not  arbitrary,  but  founded  on  the 
neci6&sity  of  the  circomstances. 

There  was  no  evidence  about  the  residence  of  the  endor« 
'  «ers*     Notice  to  them  by  post  is  in  general  sufficient:  but  the 
case  went  off  on  the  other  point. 

Ihe  opinion  of  ike  court  was  delivered  hy  Mn  Justice 
Buger. 

It  is  not  pretended  that  in  an  action  against  the  endorser  of 
a  note,  a  demand  on  the  drawer  is  not  to  be  proved;  bat  it  is 
contended  that  as  these  notes  were  made  to  be  discounted  at  the 
bank,  a  personal  demand  was  unnecessary,  and  thai  »  demand 
was  to  be  implied  from  the  non-payment  of  the  ncftes.  IHs  pec- 
hupB  true  that  such  notes,  when  discounted,  are  nsuaiiy  paid 
«t  the  bank  when  due;  but  it  is  also  true,  diat  the  banks  in  this 
ctate  never  neglect  to  make  a  demand  on  the  drawers  for  pay- 
ment. If  therefore  a  demand  in  these  cases  be  unnecessary,  it 
is  not  because  it  is  authorised  by  a  well  established  and  ti:ere- 
foie  well  understood  usage,  but  because  it  was  the  intention  of 
the  partita  at  the  time  oi'  their  execution,  that  the  notes  were  to 
tie  paid  at  the  bank.  If  a  waiver  of  demand  is  to  be  implied 
At)m  such  intention,  a  demand  will  become  unnecessary  in  most 
^ses  of  discODsted  notes.  But  how  is  theiactf  Is  it  undeis 
stood  by  the  parties  to  such  notes  that  a  demand  is  waived?  If 
ao,  why  do  tlie  banks  alwa3rs  make  a  demand.  They  make  a 
.rfemand,  i  apprehend,  not  because  it  is  understood  a  demand  is 
waived,  but  because  it  is  understood  that  it  is  not  waived.'  If  it 
He  not  so  vnderstood  generally,  I  can  perceive  no  reason  for  ex- 
empting the  notes  in  question  from  the  general  rule.  The  mo^ 
(ion  mnsttheretee  be  granted. 

Ab/r,  Colcqpk  and  Johnson^  Justices^,  concurred- 
Chtqfpelh  for  motion* 
J^Cord  &  PreBion^  contra. 


«  « 

Ikfindani  avd  0M#<JL«^  Mf^  6>WKnllr'  dt  ci<mwi»ii  of  itf  /dif 
Lituyimtipui  the  cotmnh^fA^kwtiiffmi  lA<^  nv&ofa  JUU  If 
|4^tn/ j^,. ii'Aq  planted  if  in  ecftu; 4^e^anienUfei  m^phiiffhiii 
up  part  of  the  corn^  on  a  portion  of  the  field  w&(cA  lU  dawhti 
to  cultivate  himself  by  agreement  vntK  Lites.  Held  that  plain-' 
t^  could  not  maintain  action  j^r  this  trespass.  One  t^ant  in 
common  cannot  maintodn  tr^dsr  against  his  co-tenani^  wi^untf 
actual  ouster*  .♦  tp .  » 

'  TBi»wa*aitaGti<m  of ti«8p*«s»lif ought  agnnsldiedetocbii^ 
for  ploughii^  np  the  plaintiff's  land*'  *  It^ttppeared  that  ibo  iiti» 
fsndfonvaod  one  Lhes  wer^  teMiulB  io  «o|ni»«r^  « traciiif  UmA 
in  Lexii%toh  di^Cric;!;  DefeudHtitiMl  eoMratal  due  ficiU  w 
il«p«te^fil»  t^o  yest^,  iinmediately  pnksedkig  tli#tikgedl  Ores- 
pass,  which  he  had  fenced  and  enclosed.  Tlie  defendant  «ii|L 
bites  And  agi«0d  Yerbally,  one  year  previous  to  th^^legedtres-^ 
pass,  as  to  the  proportion  which  each  should  cnltivate.  IsM^ 
tfien  abandoned  tbecuhiva^ii,  anA  agreed  with  d^kifdtot  that 
ke'^bouM^ctthiVate  Ae  >irhbte  'field.  Mfefwarda  Imibb  :agrMl 
verbklly  widiplainttf  to  lease  to  him  the  whoIefieM,  tf  dfliemU' 
ant  ilrcMdd  agree  to  it;  and  Utet  m<ntiiiM?d'  Ms  to  Aefaadaa^ 
who  did  not  Consent  thereto.  '  Ptaintiff  hbwcvaitoalK  possess- 
ion of  the  whole  field,  consisting  of  fiire  ^  six  acnas)  and  plaof^ 
ed  it  without  defendant's  knowled^eor  consent.  Wh^  defcndailt 
went  to  plant  his  crop,  he  ibund  theiaiid  dready|ilHili0d|  wbevnip*- 
on  heploughed  uptime  cornwfaSch  WaiupbiitliilpaMof  tfaegrottol 
^hich  he  Mmselfhad  pltmtM  fte  yearliefofe;  bm^iidmt  um  Alhat 
^Vhich  v^'^t  cA  the  land  that  Utes  had  planted.  F<Hr.this  atteged 
trespass,  in  ploughing  bp  and  planting  tfaekndi  this  Mliasi  wia 
brought.  .r      . 

The  judge  on  circuit  directed  the  jury  to  find  4oft  ^Idndii^ 
which  was  accordingly  done.  A  motion  was  now  aadaJur* 
a  new  trial,  on  the  ground  that  antictipn  of  trespass  eottld  not 
be  supported  in  this  case. 

Chappellf  for  motion.  One  joint  tenant^  or  'tiQWit  m  com. 
mon,  cannot  maintain  trespass  against  his  co-^tenant,  nnless  there 
be  an  actual  ouster:  2  Blac.  Com.  182,  174;  8  T.  R.  146. 
There  was  no  ouster  in  this  case.  The  defendant  and  lites  had 
agreed  that  each  should  cultivate  a  particular^portion  of  the 
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IbbcI,  and  )ht  defendant  only  took  possession  of  th6  part  as- 
signed to  biuj,  and  did  not  interfere  with  Lites' poftion.  An 
ousf^r  consists  in  denying  the  right  of  the  tenant,  and  holding 
him  out^  a  silent  act,  which  gives  the  co-tenant  no  notice  oT  an 
intention  to  hold  exclusive  possession^  is  not  to  be  constraed  9A 
ouster;  Coup,  21S^  5  Wheats  124. 

JSauskeUf  contra.  The  parties  were  seized  per  mep  et  per 
totUj  and  either  being  in  possession  actuaUyj  of  any  part,  is  not 
liable  to  beinterrupted  in  that  possession  by  his  co-tenant.  The 
plaintiff's  y99A  pouMsio  pedis^  of  the  field  in  which  the  trespass 
was  committed;  tlie  trespass  was  an  actual  ouster,  and,  there^ 
fore,  gopd  cause  of  acticHi  between  tenants  in  common;  Ru/nJim 
g£€i*  192. 

The  cjpimofi  of  the  Court  was  delivered  hy  Mr.  Justieg 
Huger* 

The  plaintiff's  rights  (if  he  had  any,)  to  cultivate  the  field 
was  derived  from  Lites;  who  could  not  give  what  he  himself 
did  not  posaess.  If  Lites  therefore  did  not  possess  a  right  to 
exclude  the  defendant,  the  plaintiff  could  npt^  The  defendant 
and  Lites  being  tenants  in  common  of  the  land,  each  was  seized 
in  the  language  oi  the  law,|wr  mey  and  per  totU^  of  the  whole 
tract.  Each  had  a  right  of  entering  and  cultivating  the  whole; 
neither  could  exclude  the  other;  for  the  power  of  so  doing,  would 
be  inconsistent  with  their  joint  rights.  Lites  therefore  could 
not  have  prevented  the  defendant  from  entering  and  ploughing 
the  Md*>  One  tenant  in  common,  for  this  reason,  cannot  sos 
tain  an  action  of  trespass^  against  another^ 

Had  the  plaintiff  entered  and  cultivated  the  field,  with  the  as^ 
aentof  defendant^  as  well  as  that  of  Lites,  a  different  case  would 
have  been  made.  But  so  far.  was  defendant  from  assenting  to 
auch  an  arrangement,  that  it  appears  be  refused  to-  concur  in 
the  proposal,  and  only  pbrngbed  the  piece  of  land  he  had  culti* 
vated  the  year  befor«4  The  motion  must,  therefc^re,  be  granted. 
JVottand  Johnson^  Justices,  concurred. 

Ganttf  JuBtice.«^ohn  Gartiuan.  thedefendant,  and  one  Jacob 
Utes,  were  tenants  in  common  of  a  tract  of  land  lying  in  Lex« 
ington  district;    TBHie'  defendant,  Gaatman,  bad  occupied  the 
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1ia4  fow  two  y^an;  on  the  ibisd  year,  iilc9*B«Dled  iho  fiiM^ 
IkjS  pMotifl^  li«rm«iif  wfap  rep«j^  tb^  AoDes,  plougbed  the 
laad  and  pirated  itincom.  WhfiLtbeseaiymwastoofaradTaiicied  . 
t»  cosBineBce  a  new  crop,  the  defendant  wenl  aod  pk>9ghed  up 
Ae-Goci9|*£ir  wb]^.  wrong -this  action  wad  bnmght. 

The  ground  |:elied  on  for  a  new  trial  is,  because  the  verdiot 
jji  ccnlraiy  to^win  this^  that  one  j(^t  tenant,  or  tenant  in  com- 
o^oii  cannot  vmaint^  tre3pass,  gw^c,  datmm  fr^gi^  vtf^ioat 
his  cortonant^  imlegs.  there  ha3  h^enan  actual  ouster.  It  is  njk 
Witted  that  where  there  ia  f^n  ouster,  the  cpnv^se  of  the  rule 
Imlds  9^7  idiM  trespass  ms^  be  maintainedi^ 

*  If  diis  view  of  the  law  be  correct,  it  would,  seem  lo  follow, 
that  under  the^cirqumstsinces  of  this  case,  the  action  was  main* 
t^inaUe^jbec^e  1  can  conceive  of  no  ittssf  isin  more  abeoluto 
tb)sn  what  tf>o\i.  place  oon  this  pccasion.  Tlie  plaintiff,  wag 
bi  peaceable  po^nessi^^.of  the  tenement,  by  an  eicpness  contract 
i)flease  wttk  pi^eof  the  tenantgin  common9  and  by  as  ckar  and  ]»- 
dubitable  an  implied  assent  on. the  part  of  the  othai  who  ak 
tl^.o«igh;unm^atellyin.^neighbQrhood9  didjnot  interpooe  his 
equal  right  in  opposition  lo^heacf.  of  the  ethec,  but  sufeed  the 
Ifkintiff  to  repair  fences^  plough  and  pbnt  tl\j^ jcom,  and  aAer  it 
^as  half  m,ade,  wenjtw^  high  hand  and  forcibly  destroyed  the 
crop  of  the^teittipit.  If  this  did  not  conilititte  an  onster  oir  di^ 
seisin^  Aen  thie^  ji^  tenns  wiAout  meaning^ 

it  would  be  an  abuse  of  language  and  a  wMe  of  teie.  to 
reason  on  the  sulgect,  for  the.  purpose  of  shewing  that  here  was  « 
disseisin  committed  on  tha  part  of  Gartmasf  then  by  the.  adt 
nnssion  of  the  attorney  for  the  defendant,  trespass  would,  lie* 
But  ^nppose  that  evenin.case  of onsierer  disseisen^  trespass  canaol 
fce  maintwied  by  a  s^an|per»whocomes  inunderaieittefiMunona 
tenant. Hi  common,  in  which  the.  otb^  did  not:  at  thn  than 
adtwlfy  join>  so  as  to  entitle  the  tenant  to  feo<lver  Or  the  entire 
uvury;  stil^  it  never  was  denied  m  la^,  bnt  n^al  n  joint  tenant 
■nght  pass  away  his.nndiiriuiM  interegi.jcweitjal^  consequently, 
tbjB  lens^  made  by  Utes  to  the  plaintiff  wna  good  for  his  moietjr 
in  the  land,  and  the  right  of  iChe..te$[ant  for  the  year  would  bf* 
tpal  wUh,  tliatpf  the  oilier  tenwtt in  covinoa...  Under  9u4[ 
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cireitMisMiices,  hMr  ^^  k  seoifljM^nt-  fd^  Gtetmah  to  ei«rciBe 
emitiiralaiicl^witership'ovti^ir  fte  *#tiolte'fleMf  He  ferelUytodk 
fro'in  tbe'tcttailt  i^o  iinfch  cotnf  dtf  ^loi^getficfcliti,  tb  ^fj'^fte 
Iialf;  and  for  this  the  acfbti  sbotild'faave  been  xsiwA^xWis  ai^ 
though  ][>o88ibTy  he  might  not,  faxtder-tirannsftoces  t>ther  thaii 
those  which  existed  \k  ttUs  case;'  Rare  recovered  f6r  the  #h6le« 
If  this  be  hiiv,  then  the  plaintiff  Is  entitleKf' t6  retkin  one  fadf  of 
the  Smh  reiedveVed,  and  a  reixiSHitaf  ^Hbn'M  be!  etitei>ed  'ftrtUe  f^sf 

But  I  maintain  itfth  "Vbtiffdence,  that  beccirdlng'  to  Ae  prin« 
cl{Aes  of  idle  continon  law,  Cites  had  i  right  to  oceupy^  the  laiiS 
by  himself  or  his  t^aint  flfFtWd^eSii'S,  thepenodYoi'wbiaiesui:- 
niati  hisidus^dif.  '  Joint  tenants  stand  tipon  an  equal' 'footing, 
tod  »:eo^rdIli^1t6  every  rule  bf  recipi'ocity,  it  inras  to/n^etetit 
for  Lites  to 'hold 'add  u^e  the  field  fbr  the  same  period  that  Oart^ 
man  had  held'and  used  it.  TTfe  \iAiik  h^d  taken  thef  pro^Wor  tVrb 
5rears,  ttciii  flie  fdrm<^  wa¥'f^titledt6  tstke  ile^  fo^'the  sam^ 
fime;and^%rmod^  dP  ^ierldi^g  jbint 'rights  is  rebognllked  as  i, 
correct  rule  by  eTemehtary  writei's.  *  '  '  ■  ' 

To  $how  "diat  tfie  l^a^e  ihafcfe  by  Li^es  was  not  void  In  Yaw, 
but  goodfor  hi^  part,  I  tefet  to  LiHleton^  2f86,  <^  a  joint*  tenant 
ifi  fee  makes  a  le^lfse  ibr  years  of  the  land^  tobegm  presently 
or  iff  Ibturo,  and  dies,  it  te  a  severance  of  ihe  joint  tenancy,  and 
cannot  be  avoided bjjr^klf  surVivof;^  because  imfiiedisttely  by  force 
of  the  lease,  the  lessee  lath'  a  right  in  the  same  limd  of  all  that 
to  the lessbi'befcngs*^  '        "■  ^  '  '*^    '\^         '" 

<<If ohejoint  teniint  in  f^ mkke^'a  lease  )br  yeats,  feservhf^ 
a  rent,  and'dleth,  A'e  survivdr  shall  hiive  the  reversion  but  npl 
tbe  rent,  because  he  claims  try*  title  paramount.'^ 

*^If  there  be  two  joint  tenants,  and  each  make  a  several 

lease  c^  the  whole,  their  several  moieties' ^hall  only  pass  by 

eachleade.*     WU.partl^fol.l. 

I  think  therefore  by  the  stridteit  ptiiiiSples  of  tte  cotiimod 

law,  the  lease  #as  good  for  ateoiety. 

I  think  that  the  presiding  judge  did"  not  cfrt,  wVto  he  hd^ 

4iat  under  existing  circumstances,  this  was  to  Be  considered  as 

die  lease  frf"  one  teifa^t  id  common  cbiifiaed'by' the  implied  as  ^ 

fl«nt  of  the  otber(>and  whether  AU  were  m>  or  liot;  that  the  leaa^ 

IMS  (;ood  for  a  moiety,  and  that  the  verdict  sbooU  stawl. 
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Cantbt,  vs.  Dcben  &  BuckHAM. 
-  •     But  I  think  that  by  the  principles  of  the  coinmoR  law,  lites 
was^ititled  to  the  exclusive  tiise  of  the  premises,  the  saine  perU 
od  of  time- that  Gartman  bad  possessed,  and  therefore  entitled  to 
recover  damages  for  tl^e  entire  injury. 


jAJtBS  Cantet,  Sheriff  of  S^ershaw^  vs*  Thohas  Dc7ben  & 

William  BscKMSAir 

i^ssumpsii  on  an  agreement  not  sealedy  otherUfUe  in  the  form  4jf 
a  bona  for  observing  the  rales ^  under  thr  prison  bounds-  a€t: 
Demurrer  sustained^ths  security  required  by  that  act  is  a  bond^ 

In  this  case  an  action  of  assumpsit  was  brought  on  an 
agreement  which  was  was  drawn  in  the  form  of  a  bond;  bat 
which  had  no  seal  attached  to  it.  It  appeared  thai  the  plaintiff, 
as  sheriff,  had  taken  it  as  security  for  observing  the  rnles^  mi« 
der  the  prison  bounds  act^  The  defendants  filed  a  general  de* 
murrer,  which  was  sustained  hy  the  circuit  court;  cm  the  ground 
that  the  sheriff  could  not  recover,  as  the  instrument  produced 
was  not  a  bond.  A  motion  was  now  submitted  to  reverse  that 
decision « 

EvaTis  and  Letnfy  for  tlie  motion.  Argued  that  the  prison 
bounds  act  only  requires  satisfactory  security  to  be  given  for 
keeping  the  rules,  without  prescribing  the  form  in  which  it  shall 
be  takeUi  and  that  all  the  purposes  of  the  act  may  be  answered 
by  an  agreement  of  thi&sort^  The  security  required  by  the 
act  is  intended  for  the  indemnity  of  the  sbu^riff,  unless  as  re- 
gards one  particular  provision;  it  directs  that  if  a  prisoner  fail 
to  give  in  his  schedule,  his  bond  shall  be  assigned.  Such  an 
agreement  as  this  could  not  be  assigned,  and  the  act  may  have 
contemplated  that  the  sheriff  should  always  bring  suit  in  Ids  own 
name  unless  where  a  bond  was  given.  But  if  this  i&  not  the 
security  intended  by  the  act,  still  it  is  a  good  and  blading 
agreement.  But  for  the  act,  it  would  not  have  been  a  good 
agreement;  because  the  consideration,  the  suffering  of  the 
prisoner  to  go. at  large,  would  have  been  finlawfuL  This  act 
jpermits  and  requires  th^^hcriff  to  #pffer  the  prisoner  to  go  at 


A 
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Cantct,  iu.  Durek  fy  Bec^hau. 
'large,  to  a  certain  extent,  axid  makes  it  a  good  coodderatioD 
for  the  agreement  to  ii^ettmfy  him. 

Mtller^  contra.  The  whole  act  must  be  coijstrued  to* 
gether,  <ind  from  the  whole,  it  is  apparent  that  a  bond  was  ^ 
security  contemplated.  The  act  permits  the  prisoner  to  go  at 
large,  only  on  the  condition  of  giving  the  security  which  it  pre- 
scribes. It  is  still  unlawfnl  for  the  sheriff  to  su&r  him  to  be  at 
large  upon  any  other  condition  or  security «  It  wanld  be  dan- 
gerous to  construe  the  act  ^so  loosely;  the  sheriff  might,  with  the 
same  reason,  rely  on  a  mere  verbal  promise  to  observe  the 
bounds.  -'.,.. 

The  opinion  of  the  court  vfos  delitered  by  Mr,  JusfiefJBugcr. 

Although  the  second  and  tii^d  clauses  of  the  prison 
l^ounds  act  only  require  the  Aeriff  to  take  satisfactory^^securiiy, 
yet  what  was  regarded  by  "die  legislatiire  as  satisfactory  8ocuri« 
ty,  is  plainly  intimated  in  the  7tfa.  -  clause.  '<  !%€/  wordb  ddfe 
.*  any  prisoner  committed'  on  execution  as  aforesaid,'  who  shalF 
fibt  give  in  such  schedule  agreeable  to  the  tenor  of  his  bmidV 
«hall  not  be  any  longer  entitled  to  the  benefit  of'the  rules. 

That  the  prisoner  in  execution  is  not  entitled  to  the  benefit 
of  the  rules  without  having  given  a  bond,  is  not  only  a  plain  im- 
plication from  the  words  of  the  clause,  but  such  has  been  the 
<onstruction  given  to  the  act  (as  far  as  ;We  caiv  ascertain*  from 
the  practice  under  it)  ever  since  its  date  in  1788.  A  practice 
so  old  should  not  be  lightly  disturbed,  tbe  more  irspecially  as 
such  a  practice  appears  essential  to  the  accomplishment  of  one  . 
of  the  objects  of  the  act;  which  i^  to  secure  to  the  plaintiff,  a 
right  to  the  assignment  of  the  bond,  should  the  prisoner  not 
comply  with  the  requisition  of  the  act.  The  words  are  '^  that 
die  (prisoner's)  bond  shaU  be  forfeited  and  assigned  to  the  plain* 
tiff.  **If  the  prisoner  be  only  entitled  to  the  rules  on  his  giving 
bond,  the  sheriff  could  have  no  right  to  disdiarge  him  without 
a  bond.  If  be  discharge  him  when  he  has  no  right  to  do  so,  it 
is  an  escape,  for  which  the  sheriff  is  responsible;  as  such  an  es- 
cape b  illegal,  it  can  furnish  no  consideration  on  which  a  coQr 
tract  can  be  supported.    The  motion  must  therefore  be  refused. 

AV^,  i  otoock  end  Johmon^  Justices,  concurred. 
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Vfu*.  EhhtBoiff.  f9w  'IRtft^Ban  GaiKDOiv.  *  TsB  SjmTy'  vi .  Tar 

BroeeedtnjM  m  Bituthment.    Afttr  ptemling  4o  iswwt  and  tiUu 
called  fir  tricdy  defendant  moved  to  strike  them  from  the  docket^ 
hecauie  declartUions  werefHod  more  than  two  months  after  lh^ 
return  of  the  writs.    J^otion  oavtetoo  late;  the  irregulariiy^  if 
any^  unts  wtnved  by  pleading. 

Writs  of  attachment  were  issued  by  the  plaintiff  agaiust 
Ae  defendant,  on  Ae  ISdi  June,  1823,  returnabTe  t^ilbe  follow^ 
kig  October  Court,  when  appearances  were  entered.  On  the 
2^b.of  the  November  foltowhi^,  declarations  were  iJed,  or-' 
dbrs  for  judgment,  for  want  of  pleas,  wete  dbtaiaed,  and  the 
cases  put  on  the  writ  of  enquiry  docket.  On  ttie  first  day  of  the 
eo«rt  foIIowing^  the  order?,,  the  defendant  moved  to  have  them 
set  aside,  and  for  leaire,  on  pleading  the  general  Issues  to,  trans- 
fer tbecase^  to  the  issne  docket.  Tlw  knotion  prevailed,  and  the 
OKs^s  were  accof dingly  put  on  tfie  issue  docket.  When  after* 
trard^  called  for  triaf»  the  defendant'is  attorney  moved  to  have 
fhem  struck  from  the  docket,  as  the  declaradons  had  not  be«n 
iied  within  twx>  months  after  the  return  ef  the  wries.  This  mo* 
tjon  was  granted  by  the  circnitcourt.  A  motion  w»»  now  sub- 
xiittedto  this  courts  to  reverse  that  decisioir. 

J%e  opinion  of  the  court  was  ddivcred  by  Mr.  Jusfic0 
ITugrr.. 

It  is  mmecessaary  to  cnqtrire  whether  the  decfaradon? 
wtre  filed  within  the  time  prescribed  by  the  att.  The  defeti^ 
Attt^  by  pleading,  had  waived  hir  objections  to  the  irregularity^ 
if  one  existed.  Had  he  refused  to  plead  when  he  did,  ati  appfi^ 
^cadon  might  have  been  made  by  the  plaintiff  for  further  tin>e  tv 
dedare;.  which  would  have  been  granted  under  the  existing  cir- 
4rai»5taDces  of  this  cttse..  The  motion  ia  this  case  must  there- 
&re  prevail 

JSTott^  CbTtock^  and  JbAnxon,  Justices/ contustecL 

Simkins  and  Ford^  for  mdtioiw 

'"  •■  ■    '*  contra- 


> 
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Christophbh  D^raf9ihb&|D,  f^*  Danisl  a.  MiTCBELIm 
Trssp€U9  laid  in  ifte  dedaration^  mi  a  day  jM-encFttf  to  that  M 
.  iie&ic&  it  woB  prorndf  both  being  befgre  the  issuing  nfi^  viKiiit 
^Q  canst  fuT^mmmii*, 

This  was  an  -actioii  of  trespass.  The  injury  complameS 
•of  was  proved  to  have  been  committed  in-  Febrtrary,  1820;  hxst 
"was  laid  in  the  declaration^  as  done  on  the  first  day  of  Januarji^ 
1820.  The  writ  issued  after  February.  The  plaintiff  wasnoib 
railed, 

The  plaintiffnowjnoved  to  set  aside  the  nonsuit  j  on  the  greniifi 
that  the  allegationof  the  time  of  committing  anjnjury,  ex  delictfl^ 
is  immaterial,  and  that  it  may  be  proved  to  have  been  cemmiUciB 
on  a  dayiUQterior  ox  subscquem  tothat  laid  in  declaration. 

Tkt  opinion  of  the  court  was  delivered'  by  Mr.  Jwfim> 
Muger. 

"The  day  when  the  injury  complaiopd  of  was  8one»  pr^ 
*vided  it  was  done  'before  action  brought,  is  not  material^  onlesi; 
"made  so  by  the  pleadings.  In  this  t;as^  the  issue  made,  involvefi 
i)nly  the  right  .of  property,  and  the  day  laid  in  .the  declaratioiv 
as  well  as  that  proved,  was  anterior  to  the  xommencement  of  thiL 
-action.  Chii^s  Pleadings^  25Bj  394^^04;  lOthJohnson^  41^ 
iih  Johnsoriy  321.     The  motion  must  therefore  be  granted. ' 

Colcockj  GanHf  and  Johnsow,  Justices,  concurred* 

iVUtiamSf  ibr  motioii* 

JSetndonyContTZ, 


James  Wilbon,  Assignee^  vs*  AL£XiiNi>£B  Miixtsiu 

Defendant^  by  his  assignment  of  a  sealed  note^  engaged  "if$K£. 

jgood^  to  makeM  gof/df^  after  judgment  against  the  obligor 

and  ft.  fa.  returned  nulla  bona,  it  was  heid  that  other  etidenc: 

thtm  tik  return  of  a  ea.  aa.  teas  sufficient  t6  esiAblish  tkeja& 

•  of'  the  obHgm^s  inmlvenet/. 

Tbi9  was  a  swatraiaty  pMoesft,  broiigltton  'dkefollowiiig  as- 
signment of  a  single  *biU:  or  sealed  note,  g^ven  by  WSliam  Ker^ 
40  AfezBiider:MilIer,lliedefeniiiint^,  <<  May  the  9th,  1822,  fdrvidafe 
received."  *<  1  iihdrifse  die  ^tbin  n^te  to  iameft  Wilson,  whicb 
note  if  not  goed  1  promtBO  to  mofceta^iiod.''  Signed,  <^  A.  MlH* 
«/'    The  plaintiff  Ikad^tied  William  Kerr,  tthe  obi  igof  0f  Ch'^ 
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Attawat,  ais.  Jamks. 
sealed  note,  recovered  a  jadgment,  and  had  a  fi.  fa..is6ue(l>  ot) 
which  there  was  a  f  etarn  of  nulla  bona.  No  ca.  sa.  was  issaed^ 
bat  the  plaintiff  offered  otlier  evidence  to  show  that  the  defend* 
ant  was  insolvent.  The  circuit  judge  was  of  opinion  that  a 
ca.  sa.  was  necessary,  and  gave  a  decree  for  the  defendant. 
From  this  decree  the  plaintiff  appealed,  and  moved  for  a  new 
trial,  on  'the  ground  that  other  evidence  than  a  ca.  sa.  can 
rapport  tiie  charge  of  insolvency. 

The  opinion  of  the  court  was  delivered  by  Mr.  Justice 
^uger. 

In  the  case  ofEddings  and  Glasscock;  1  JVL  and  %V*C295^ 
it  was  only  decided  that  a  nulla  bona  was  not  sufficient  to  .e94 
^blish  the  insolvency  of  the  defendant.  It  has  never  beei^ 
ruled  that  a  ca.  sa.  with  a  return  of  non  est  inventtu^  was  neces- 
fary  to  prove  insolvency.  In  all  cases  satisfactory  proof  musir 
be  adduced;  but  other  proof  than  a  ca.  sa.  may  be  sufficient  to 
established  the  insolvency.     A  neW  trial  is  therefore  granted. 

Jiotty  Johnson  J  Colcock  and  Richardson^  Justices,  concurred4 


John  Attawat,  ads.  John  S,  James,  AJmr.  of .  fVm.  Dendy* 

One  L  Jl,  the  hrcther  qf  defendant^  placed  in  his  hand  funds  for 
settling  his  (L  A^s)  debu  on  the  best  terms  he  could:  defendant 
called  on  plaintiffs  to  whom  I.  A.  oxioed  $  65,  and  representing 
Ae  debt  as  douAtful^  obtained  a  discharge  on  paying  $  33: 
Held  no  ground  to  charge  defendant^  who  only  acted  as  agent^ 
with  the  balance  of  she  debt. 

Isaac  Attaway,  the  brother  of  Che  defendant,  was  indebt- 
ed to  Wm.  Dendy,  the  plaintiff's  intestate,  in  the  sum  of  $  65 
6J  by  book  account.  After  contracting  the  account,  he  re- 
moved to  the  state  of  Alabama,  where  be  resided  one  or  two 
years.  Having  returned  to  this  state,  he  deposited  some  money 
in  the  hands  of  his  brother^  the  defendant,  for  the  purpose  oF 
settling  his  debts,  on  the  best  terms  he  could.  The  defendant 
called  on  the  plaintiff  and  reprosentmg  the  debt  as'bebig  doubt- 
ful, succeeded  in  getting  it  settled,  and  obtained  a'^oharge  for 
the  sum  of  $  33.  .       .  -> 
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Stephens,  vs.  Ligok. 
Tlie  plainuir  brought  thh  action  against  him,  for  fra^udu^ 
lently  representing  the  debt  as  doubtful,  when  he  in  fact  had  in 
his  hands  at  the  time,  funds  of  Isaac  Attaway  sufficient  to  pay 
the  whole  demands  Defendant  proved  by  Isaac  AttaWay  him- 
self, Wiio  had  remained  in  this  county  ever  since,  that  defendant 
acted  merely  as  his  agent;  that  he  kept  no  part  of  the  money 
himself^  but  returned  to  him  (Tsaac  Attaway)  all  tl^^it  remained 
dfter  discharging  his  debts,  within  a  few  days  after  he  settled 
with  plaintiff.     The  presiding  judge  gave  a  decree  for  the 

jilaintiff  for  $32,  with  interest  from February,  1S24,  ihe 

time  of  the  settlement. 

The  defendant  moved  the  constitutional   court  to  reverse 
this  decree,  on  the  following  grounds: 

1st.  Because  under  the  circumstances,  the  defendant  Jobu 
Attaway,  acting  merely  as  the  agent  of  his  brother,  is  not  liable 
2nd.  Because  the  defendant,  if  liable  for  the  balance  of 
principal,  ought  not  to  be  charged  with  interest. 

The  opinion  of  the  Court  was  delivered  hy  Mr.  JusiicB 
Mickardson, 

Thoughout  the  transaction,  the  defendant  acted  as  the 
agent  of  Jsaac  Attaway,  in  order  to  settle  his  debts  in  the  bc^ 
way  he  could;  and  although  the  plaintiff  may,  on  account  of  the 
misrepresentation  made  by  the  agent,  if  any  there  was,  still  re* 
cover  the  balance  of  his  debt  against  Jsaac  Attaway,  yet  there 
Is  no  sufficient  ground  for  strbstituting  the  agent  for  theprincipal 
and  making  bim  the  debtor,  when  he  has  received  nothing  {torn 
either  party;  but  simply  executed  his  commission  in  paying  as 
he  had  been  directed.     The  motion  is  therefore  granted. 

Colcock,  JSToitj  Hugcr  and  Joknson^  Justices,  concurred. 


Andrew  Stephens,  vs.  Robert  Ligon* 

When  a  statute  gives  double  costSj  the  rule  of  taxation  is  to  aJloWg 
first y  common  costs  and  then  add  one  half  €f  that  amount. 

In  this  case,  plaintiff  Stephens,  had  brought  an  action  of 

trespass  and  false  imprisonment  against  the  defendant,  in  bis 

capacity  of  a  justice  of  the  peace.     On  the  trial  of  the  causey 

jp  3 
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Stevens,  vs^  Ligox. 
the  verdict  was  for  the  defendant;  who  entered  up  his  jadgmeut 
for  double  costs,  and  issued  execution  thereon.  In  taxing  the 
costs,  tlie  clerk  adhered  to  tlie  Ekiglish  rule,  and  for  double  costs, 
allowed  only  fifty  per  cent  to  be  added  to  the  usual  costs.  A 
motion  ^as  made  before  the  circuit  court,  to  open  the  judgment, 
and  alter  the  taxation  of  costs,  by^adding  one  liundred,  instead 
of  fifty  per  cent  upon  the  usual  costs;  which  motion  was  granted. 
The  plaintiff  now  moved  to  have  the  decision  of  the  judge  rc^ 
versed,  on  the  following  ground:  that  the  taxation  of  costs,  as 
made  by  the  clerk  in  the  first  place,  was  the  correct  mode  of 
taxing  double  costs,  and  that  the  alteration  ordered  to  be  mad<^ 
by  adding  one  hundred  instead  of  Jifiy  per  cent  to  the  ordinary 
costs,  was  contrary  to  law. 

The  opinion  of  the  court  was  delivered  by  Mr,  Justice 
Richardson. 

"  Where  a  statute  gives  doable  costs,*'  says  Baeon^  (2  vol. 
Tit.  costs i  C.)  they  are  calculated  tbus:*^lst,  The  common 
costs,  and  then  half  the  common  costs.  2nd,  If  treble  costs, 
l&t,  The  common  costs,  then  half  of  these,  and  then  half  of 
the  latter."  Jacobs  in  the  Law  Dictionary^  Tii.  costs^  and 
Tidd*s  pr(uticef  962  and  3,  lay  down  the  same  rule;  which  is 
supported  by  the  original  authorities.  See  2nd  Stra.  I048.' 
Smithy  vs.  Dunce.  And  as  no  inverate  practice  has  existed  io 
this  state  to  contravene  the  rule  loid  down,  it  is  considered  as 
the  just  and  legal  principle,  and  our  acts  must  have  been  pass- 
ed with  reference  to  a  principle  so  fully  established.  The  mo* 
tion  is  therefore  granted* 

Coloock,  jyottf  Hugerj  and  Johnson,  Justices,    concur- 
curred. 

GoldthwaitCj  for  moti<Hi. 

A.  W.  Thompson^  contrftt 
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James  BARkLEir,  Jr.  ads.  ItuGU  Barrlet. 

Land  was  iotd  by  the  sheriff ,  by  order  of  courts  to  effect  a  parti** 
iUion;  held^  that  in  an  action  on  the  bond  given  Jor  the  pur- 
chase money,  the  purchaser  might  set  up  by  way  of  discount,  a 
deficiency  of  the  quantity  which  the  land  had  been  represented 
io  t^titain^ 

Robert  BarkLet^  who  had  become  by  purchase  interested 
in  a  certain  tract  of  land^  of  which  John  Miller  deceased  died 
seised,  instituted  in  the  ^oort  of  common  pleas  for  Fairfield; 
procedings  in  partition  against  Jane  Miller,  widow  of  said  John 
Miller  and  some  of  his  heirs  at  law,  to  divide  the  same*  ,  On  the 
rctam  of  the  writ  of  partition,  the  plaintiff,  as  shei*iff  of  the 
district,  was  directed  by  order  of  the  court,  to  sell  the  said  tract 
of  land  at  auction,  for  the  benefit  of  the  persons  interested,  on 
a  credit  of  12  months.  On  the  first  Monday  in  January,  1820, 
plaintiff  offered  said  tract  of  land  for  sale,  and  the  defendant 
became  the  purchaser  at  sis  dollars  per  acr^.  The  land  was 
represented  to  contain  four  hundred  acres,  in  conformity  to  thg 
quantity  set  fortli  in  the  procediogs  in  partition,  and  platt  tlrere- 
unto  annexed.  After  the  sale,  the  defendant  gave  his  bond  for 
the  purchase  money,  deducting  the  costs  of  suit,  which  be  paid 
down.  After  the  sale,  defendant  acquired  by-purchase  the  in- 
terest of  six  shares  in  the  said  bond^  leaving  only  the  widow's 
share  and  one  of  the  heirs  unsatisfied;  and  before  the  com«' 
mencement  of  this  action,  paid  these  claimants  their  respective 
shares,  after  deducting  their  proportion  of  a  certain  quantity  of 
land  taken  from  defendant's  purchase  by  elder  grants. 

John  HoUis,  the  real  plaintiff  in  this  actioti,  purcfiased  one 
share  from  one  of  the  heirs  of  John  Miller,  and  cause^  this  ac- 
tion to  be  brought  against  defendant  on  his  bond,  in  order  to 
recover  the  amount  of  said  share.  Defendant  pleadcc^  non  est 
factum  and  payment,  and  gave  notice  of  a  discount  of  55  acres 
of  land,  taken  from  the  tract  of  land  by  older  grants.  6ii  the 
trial  of  the  case,  defendant  offered  to  prove  his  discount;  also, 
that  he  had  fully  satisfied  six  of  the  heirs  of  the  said  John  Miller, 
for  their  interest  in  said  bond;  and  that  he  had  fblly  paid  up, 
before  the  commencement  of  this  action,  the  widow  and  other 
heir's  interested  in  said  bond,  deducting  their  proportion  of  the 
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quantity  of  land  taken  off  By  older  grants.  Tlie  presiding' 
jtrdge  however  refused  to  permit  the  defendant  to  go  rato  evi- 
dence of  his  discomnt,  on  the  ground* that  as  the  defendant  pur* 
chased  at  sheriff's  sa1e»  the  parties  interested  In  the  bond 
were  not  bound  by  the  sheriff's  representations  made  at  the  sale^ 
and  that  the  rule  of  caveat  emptor  was  a  bar  to  such  a  defence.. 

The  jury  found  a  verdict  for  the  plaintiffs  for  the  sum  of 
$         ,  the  amount  of  Hollis'  claim. 

Tlic  defendant  moved  the  constitutional  court  for  a  new 
trial,  upon  the  ground,  that  the  court  refiiscd  to  perimt  the  de-^ 
fendant  to  give  in  evidence,  under  his  notice  ofdiscount,  the  de- 
ficiency in  quantity  of  the  land  purchased. 

TJie  opini&n  of  the,  court  was.  delivered  by  Mr.  Justice 

Richardson. 

In  this  case,  the  sheriff  had  sold  the  land  as  the  mere  agent 

or  the  parties  .  concerned  in    the  distribution    of   the  estate; 
and^the  purchaser  stood  upon  the  footing  of  other  purchasers  in 

general,  and  not  ih  the  situation  of  purchasers  at  sheriff's  sale. 

It!  this  instance,  the  sheriff 'sold  the  land  for  die  distributees,. 

without  knowledge  of  the  premises,  as  an  auctioneer  or  other 

agent  would  have  done;  and  the  purchaser  has  the  same  rights  that 

lie  would  have  had  in  purchasing  directly  from  the  Ticirs  at  Taw. 

But  comment  is  unnecessary,  as  the  case  is  completely  wilhiii 

the  principle  decided*  in  the  case  of  Tunno^  vs,  Fludd;  1  ^/<  C, 

131.     In  that  case,  Fludd  purchased  from  the  commissioner  in 

equity,  selling  for  certain  parties  interested  in  the  land;  and  the 

court  held  that  any  deficiency  in  the  quantity  of  the  land  miglit 

be  given  in  evidence  byway  of  discount  against  thes^ipount  o£ 

purchase  money.     The  motion  is  therefore  granted. 

Johmon^  Coltock,  a)id  Gantt^  Jtistjces,  concurredt 

Clarke^  for  motion. 

iPf  ar*cm,  and  JVbt/,  contra* 
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Charles  DjeGraffinrrid,  vs.  Isaac  Gregory. 

Tiffeniant  first  surveyed  the  land  in  dispute  and  within  six 
months  obtained  a  grant.  Plaintiff  afterwards  surveyed  the 
same  land,  and  uoiihin  six  months  from  the  date  of  defe^ndanfs 
survey  f  took  out  a  grant  which  was  prior  in  date  to  defendants: 
held  that  plaintiff  ^s  grant  was  null  and  void* 

This  was  an  action  of  trespass  to  try  tides.  The  plain- 
tiff's grani  to  the  land  in  dispute  was  prior  in  date  to  defend- 
ant's. On  the  part  of  defendant  it  was  contended  however  diat - 
plaintiff's  grant  was  void^  in  as  much  as  defendant  had  first- 
surveyed  the  land,  with  the  intention  of  obtaining  a  grant. 
Plaintiff  subsequently  obtained  a  survey,  and  within  six  months 
from  the  date  of  defendant's  survey,  took  out  a  grant. '  Defend- 
ant's grant  was  also  within  six  months  from  the  date  of  his  sur- 
vey. The  circuit  court  held  plaintiff's  grant  to  be  void  and 
ordered  a  nonsuit.. 

Fron  this  order  the  plaintiff  appealed  on  tlie  grounds: 

1st,  That  the  court  had  not  jurisdiction  of  the  question, 
as  to  the  validity  of  plaintiff's  grant,  as  that  questionxould  be 
tried  legally  only  before  the  court  of  caveats. 

2nd,  Because  the  plaintrff'&  grant,  admitting  the  court  had 
jurisdiction  of  the  question,  was  and  is  a  legal  and  valid  grant. 

The  opinion  of  the  court  was  delivered  by  Mr,  Justice 
Richardson. 

There  can  be  no  doubt  of  the  first  general  proposition 
laid  down  by  the  plaintiff's  counsel,  that  this  court  will  not  ques-* 
tion  the  validity  of  a  grant  of  land,  which  appears  regular  and 
legal  upon  the  face  of  it.  This  principle  was  established  in  the 
case  of  Jdounccj  vs,  Ingram;  2d  Bay^  454,  and  has  been  often 
recognized  since. 

But  the  case  before  us  depends  upon  the  act  of  1785,  P. 
L.  400,  forming  an  exception  to  the  general  rule,  and  ren- 
dering certain  grants,  although  issued  and  apparently  regular, 
yet  null  and  void,  by  reason  of  certain  matter  extrinsic  to  the 
^ant* 

The  act  is  in  the  following  terms:—**  That  a  person  mak- 
ing a  survey  .of  land,  shall  be  allowed  si^L  months  from  the  time 
of  making  such  survey,  to  obtain  a  grant  for  the  said  land,  and 
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m  dciault  of  obtaining  a  grant  within  that  time,  any  person 
may  at  the  expiration  thereof,  apply  foi*,  and  shall  obtain  a 
grant  for  the  said  land,  on  paying  for'it;^^nd  any  grant  obtain- 
ed for  land  within  six  months  from  the  time  of  its  being  surveyed, 
(except  by  the  person  for  whom  it  was  surveyed,)  shall  be  ipso 
Jacio  null  and  void." 

The  language  of  the  act  is  full  and  explicit.  Pvcry  per- 
son after  making  a  survey  of  vacant  land,  is  allowedsfx  months 
t6  take  out  his  grant,  and  any  grant  obtained  within  six  months 
by  another  |jerson  for  the  land  sarteyed  by  the  former,  is  ipsa 
facto  null  and  void.  ,  The  act  suji^ses  a  grant  actually  issued, 
and  docs  not  confine  it  to  a  grant  obtained  upon  the  same  sur- 
vey, as  argued  by  tte  counsel;  but  renders  any  grant  obtained, 
except  by  the  person  first  surveying,  null  and  void* 

The  reason  of  such  exclusive  right  to  the  party  first  sur- 
veying is  plain:— 1st,  lie  is  allowed  six  months  to  pay  the  pur- 
chase money,  and  as  the  six  montlis  are  allowed  from  the  time 
of  "  making  the  survey''*  and  not  from  the  time  of  the  return  of 
the  plat  to  the  locator's  or  secretaires  office,  it  was  foreseen, 
that  another  person  might  in  the  meantime  take  out  a  grant, 
without  its  being  known  to  the  party  first  surveyiug;  it  became 
therefore  necessary  to  render  such  grant,  although  actually  b* 
sued,  ipso  facto,  null  and  void. 

This  court  therefore,  without  infracting  the  general  pro- 
position laid  down  by  the  plaintifTs  counsel  or  intrenching  upon 
the  exclusive  jurisdiction  of  the  court  of  caveats,  rnust^  under 
the  express  enactment  of  the  act,  hold  the  plaintifl^s  grant  null 
and  void}  or  the  act  would  be  rendered  practically  inadequate 
to  tlie  purpose  for  which  it  wa3  enacted;  which  is  to  give  to  the 
party  first  surveying  the  land,  the  exclusive  right  of  preemp- 
tion for  six  months. 

This  construction  too  Iris  been  repeatedly  made  in  prac- 
tice on  the  circuits:     And  tlic  motion  is  refused. 

Col  cocky  linger  and  Johnson,  Justices,  concurred. 
A.  W.  Thompson^  for  motion. 
FarvMndis.  contra* 
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Alexander  Martin,  vs.  Mi7CH£LL  &  Datis. 

For  drfeci  in  the  deelaranon^  the  Circmt  Court  ordered  Plaintiff 
to  be  nonsuited  or  pay  the  costs:  Plaintiff  went  to  trtal^  but 
gave  notice  of  an  appeal  from  the  order  directing  him  to  pay 
costs:  Appeal  dismissed;  the  circuit  court  might  make  the  or^ 
der  on  such  condition^  and jJaintiff  accepted  the  terms  hif  got  n£ 
to  tried. 

This  was  an  action  of  assumpsit  on  a  aote  of  hand.  The 
declaration  alledged  tlKxt  the  defendants  promised  to  pay  $  100 
75,  the  amount  of  the  note,  irhcn  requested,  according  to  the 
tenor  of  the  note,  u'itbout  speciijdng  the  dav  the  note  became 
due. 

The  defendants  had  pleaded  the  general  Issue  and  also 
wished  to  rely  on  the  plea  of  tender,  which  had  not  been  plead- 
ed. Plaintiff  permitted  defendants  to  take  tb:f  benefit  of  the 
])leas  of  tender  and  went  on  to  trial,  under  the  cxjiectation  that 
the  case  was  to  be  tried  on  its  merits;  but  after  plaintiff  had 
closed  his  evidence^  defendants  attorney  moved  for  a  uoa-suit« 
for  the  above  raentiaued  supposed  defect  in  the  declaration,  and 
tlie  court  ordered  a  non-suxl,  unless  plaintiff  would  go  on  to 
trial  on  terms  of  paying  all  costs*  Plaintiff  then  gave  notice 
that  he  would  apped  from  the  order  of  the  Court  reqtkiring 
him  to  pay  costs,  but  went  on  to  trial  and  took  a  verdict.  lie 
now  moved  to  reverse  the  order  of  *the  Court: 

1  St.  Because  the  note  offered  in  evidence  was  sufficient  td 
support  plaintiff^s  declaration* 

2d.  Because  defendants  ought  not,  under  the  circumstan- 
ces of  the  case,  to  have  been  permitted  to  take  any  exception 
to  the  plamtiffs  record,  as  the  plaintiff  permitted  him  to  put  ift 
the  plea  of  tender,  under  the  belief  that  the  case  was  to  have  . 

been  tried  on  its  merits. 

3d.  Because '  the  court  ought  not  to  have  compelled  the 

plaintiff  to  pay  more  than  the  cost  of  present  term,  in  any  view 

of  the  case. 

4th.  Because  the  court  ought  to  have  permitted  plaintiff 
to  amend  without  pa^'ing  any  cost. 

The  opinion  of  the  court  u*as  delivered  by  Mr.  Justice 
Richardson^ 
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Whether  the  reasons  for  a  non-suit  were  sufficient,  is  not 
ROW  for  the  consideration  of  this  Court,  but  whether  the  couit 
had  the  power  to  order  a  non-suit  unless  the  plaintiff  would  pay 
the  costs,  is  the  true  question. 

The  plaintiff  accepted  of  the  terras  offered  by  the  coiurt,  re*- 
serving  the  right  to  inquire  into  the  power  of  the  court  to 
order  a  non-suit  nisi,  and  must  be  bound  by  his  acceptance,  if 
the  court  was  competent  to  annex  such  a  condition  precedent  to 
the  restoration  of  the  case  to  the  docKet. 

No  doubt  can  be  entertained  of  the  power  of  the  court  to  an* 
nex  the  condition,  and  order  the  non-suit,  nisi;  at  least  sincethe 
case  of  Sieetiy  vs.  Drake  and  Cavanah,2  Bay ^  421.  In  that 
case,  the  court  ordered  the  cause  to  stand  over  and  the  plainti&*s 
to  pay  the  costs  within  thirty  days,  or  be  non*suited.  The  costs 
not  being  paid  within  the  thirty  days,  judgment  of  non-suit  was 
signed. — ^And  upon  an  appeal  to  this  court,  all  the  judges  held 
the  non-suit  properly  ordered;  and  t6ok  the  occasion  to  lay 
down  the  rule,  how  costs  ordered  in  a  cause  in  transitu^  are  to 
be  paid  which  may  be  seen  by  referring  to  that  adjudication. 
But  independently  of  this  decission,  if  the  plaintiff  were  to  suc- 
ceed in  setting  aside  the  condition  df  his  paying  the  costs  or 
being  non-suited,  it  would  follow  that  the  non-suit  must  be  en- 
tered up;  in  which  event  he  would  be  obliged  to  pay  the  costs^ 
and  the  verdict  of  course  be  set  aside,.  The  motion  is  dismis-^ 
sed. 

Johnson^  Colcock  aod  JVb^^,  Justices,  concurred* 

df.  W.  TAomp^on,  for  motion. 

Mamdon,  contra. 
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WiLLABD  Watson,  vs.  James  Williams. 

'Trespass  for  the  taking  of  a  slave:  defendant  justified  as  having 
the  right  of  property  ^  and  offered  in  evidence  a  letter  written  by 
a  former  owner  of  the  slave,  acknowledging  thai  he  had  sold  to 
defendant.  Held  that  the  letter  was  incompetent,  as  the  deda^ 
fLon  if  a  third  person,  between  whom  and  plaintiff  there  was  no 
privity,^ 

9 

This  was  an  aclion  of  trespass.  The  plaimitf  proved  that  li€ 
had  been  in  possession  of  a  negro  man  called  Jim,  and  that  od 
the  of  May,  1822,  about  10  o'clock  at  night,  the  defeif* 

dant  entered  the  plaintiff's  house  and  took  him  away.  The 
plaintiff  laid  claim  to  Jim  and  warned  defendant  not  to  take 
him. 

Dc£}ndam  set  up  on  thctrial  a  title  to  the  negro*  For  this 
purpose,  he  proved  a  bill  of  sale  for  a  negro  called  Jim,  from 
Wm.  Shaw  to  Wm.  Smith,  dated  1814. 

The  defendant  next  produced  a  bill  of  tale  firom  Win. 
Smitli  to  defendant,  dated  May  13tfa  1822,  the  day  of  thenighc 
upon  which  he  committed  the  trespass.  There  was  a  subscribe 
lag  witness  to  this  bill  of  sale,  who  not  being  produced,  the 
court  supported  an  objection  on  the  part  of  the  plaintiff,  to  its 
.  being  proved  by  any  one  else. 

Defendant  then  proved  the  signature  of  a  letter  from  Wm* 

Smith  to  himself,  dated  January  23,  1823,  after  the  commence* 

mcnt  of  this  action.    This  letter  was  written  to  defendant,  in 

answer  to  one  he  had  written  to  Smith,  informing  him  that  this 

action  had  been  brought  against  him,  and  requiring  him  to 

support  his  title.    Smith  in  his  answer  promises  to  pay  the 

costs,  and  goes  on  to  say  he  had  sold  the  negro  to  defendant. 

Objections  \^^r^  taken  to  this  letter's  being  received  in  evi» 

deuce;  that  the  defendant  had  shown  a  bill  of  sale  from  Smith, 

and  could  not  now  resort  to  inferior  testimony  to  establish  his 

right;  that  Smith's  declarations  or  letter  were  no  evidence; 

.  that  these  shewed  him  to  be  interested  in  the  event  of  die  case; 

that  the  declarations  contained  in  the  letter,  being  made  after  the 

action  was  brought,  could  not  be  given  in  evidence  to  shew  • 

title  in  defendant,  at  the  time  the  tresspass  was  eomsfHUted^  and 

Ihat  m  fact)  the  letter  did  not  shew  whether  defendaot  bad 

o  3 
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brought  after  or  before  the  trespass-      The  objections  were 
everrated  by  the  court  and  the  letter  adnulted  in  testimooy. 

Defendant  then  also  went  on  to  shew  that  pluntiff's  possession 
of  Jirri  was  under  a  loan  from  Smith,  made  in  1815,  and  pltuiw 
liff  in  reply  produced  evidence  which  he  relied  on  to  shew  that 
it  was  under  an  absolute  gift;  plaintiflf*s  wife  was  the  sister  of 
Smith,  and  it  was  in  consideration  of  that  connexion  that  Jim 
bad  been  given. 

The  jury  found  a  verdict  for  defendant.  The  plaiucid^  ap- 
pealed principally  on  the  grounds  of  objection  taken  to  SmitVs 
letter. 

Johnson^  for  motion,  argued  that  Smitli's  letter  to  tbe 
defendant  was  incompetent  testimony  to  shew  the  sale,  as  de- 
fendant  had  shewn  that  there  existed  higher  testimony  of  the 
fact — the  bill  of  sale.  The  rule  which  requires  the  produc- 
tion of  the  subscribing  witness,  is  not  merely  that  there  may- 
be the  most  satisfactory  proof  that  the  instrument  was  execut- 
ed; the  party  to  be  affected  has  a  right  to  the  evidence  of  ibe 
witness  as  to  the  circumstances  under  which  it  was  executed. 
The  witness  if  produced,  might  have  proved  fraud  in  obtaining 
the  bill  of  sale;  he  might  have  proved  a  defeazance  entered  laA 
9X  the  same  time.  But  the  letter  was  at  most  only  the  declara* 
tlons  of  Smith,  and  no  evidence  against  plaintiff;  betvreeo 
whom  and  Smith  there  was  no  privity.  The  competency  of 
testimony  is  to  be  judged  of  when  it  is  ofieved.  When  tfaU  was 
offered,  the  plaintiff  had  set  up  no  claim  under  Smith:  he  had 
relied  on  his  possession  alone;  and  if  it  was  proved  that  the 
property  was  formerly  Smith's,  the  legal  prcsumpti<m  was  that 
he  had  purchased  of  Smith.  Could  Smith's  declarations  be 
received  to  rebut  such  evidence  of  title.^  Bat  he  could  not 
have  been  sworn  as  a  witness  if  he  had  been  present.  Tbe 
letter  itself  shews  him  to  be  interested  in  the  ^vent  of  the  suit 
and  answerable  to  Williams,  if  he  should  fail.  If  it  b  compe- 
tent however,  as  Smith's  acknowledgment  of  bavmg  aoM,  h 
does  not  shew  that  the  sale  was  made  before  the  trespass  com* 
m^di  and  ambiguous  testimony  is  to  be  taken  most  strongly 
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against  him  who  produces  it.  Cited  PAti.  Ev.  173,  4;  id*  176, 
]t84;  2  M' Cord,  214;  iJohm.  159;  5  Johns.  112. 

Bauskelt  contra.  There  can  be  no  doubt  tbat.plaintifl' 
derived  whatever  claim  he  had  to  the  property,  from  Smith, 
^d  there  is  as  little  doubt  that  the  negro  first  went  into  his  pos- 
i^ession  as  a  loan.  He  offered  no  proof  of  a  subsequent  gift, 
but  presumption,  arising  from  the  length  of  time  the  negro  was 
allowed  to  remain  in  his  possession.  Such  presumption  how- 
ever cannot  arise;  he  who  relies  on  a  gift  must  prove  it;  it  is 
not  Kke  the  case  of  a  parent  permitting  property  to  go  into  .the 
possession  6i  a  child,  where  a  ^ft  is  presumed  from  the  obliga- 
tion of  a  parent  to  provide  for  the  child.  No  such  inference 
is.to  be  made  from  the  relation  of  brother  and  sister.  There 
ivas  sufficient  proof  of  property  in  Smith,  if  not  of  a  transfer  to 
defendant.  But  a  trespass  may  justify  under  an  authority 
from  the  owner  of  the  property;  and  the  letter  shews  ample  an-* 
thority  to  take  possession  of  the  negro,  if  not  evidence  of  a 
sale.  Smith  would  not  have  been  acoropetent  witness,  to  prove 
that  he  bad  not  given  the  negro  to  plaintiff,  but  be  might  have 
testified  that  he  had  authorized  defendant  to  take  bim» 

The  opinion  of  the  court  tvas  delivered  by  Mr.  Justice  Rtch^ 

ardson. 

The  only  question  necessary  to  be  considered  is,  whether 
the  letter  written  by  Smith  after  the  commencement  of  fhe  aCo 
tion,  is  competent  testimony,  to  shew  a  title  to  the  negro  in  the 
defenik&t.  In  order  to  decide  this  question,  it  is  first  to  be  ob^ 
served  that  the  plaintiff  had  deduced  no  title  from  Smith;  he  and 
Smith  were  therefore  strangers,  and  it  followed  of  course,  that 
any  evidence  given  by  Smith  must  be  upon  oath  or  adduced 
in  open  court,  like  the  evidence  of  other  witnesses. 

Butin  answer  to  this  view,  it  may  be  urged  that  the  letter 
of  Smith  may  be  considered  a  bill  of  sale  and  merely  evidence  of 
a.  transfer  of  his  property  in  the  negro  to  the  defendant,  and  as- 
suredly, it  would  be  legal  testimony  against  Smidi  for  tb^ 
purpose. 


1 
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But  as  against  a  stronger, 'h  can  be  no  more  than  an  ex-*' 
parte  deelaradon  made  by  Smith  of  what  he  had  done;  and 
viewing  him  as  a  witness,  be  ought  to  be  sworn  in  open  court. 
Even  as  a  deed  of  coqfirmation,  being  made  subsequent  to  die 
commencement  of  the  action,  it  could  not  prove  a  title  in  the 
defendant  aMbe  time  of  Uie  trespass  committed.  But  I  can 
perceive  in  the  letter  nothing  more  than  a  piec%  of  esparte 
evidence,  calculated  to  support  tlic  defendants  title;  to  do  which 
Smith  was  interested,  and  he  might  as  well  have  been  brouglit 
into  open  court  to  sign  certificates,  as  the  exigencies  of  the  de- 
fence should  require  successive  expedients. 

The  case  appears  to  me  to  come  within  the  principle  es- 
tablished by  the  case  of  Martin,  vs.  Lightner,  3  X'Cord,  214, 
that  the  declarations  of  the  payee  of  a  note,  v.'hich  he  had  trans* 
ferred,  were  inadmissable.     The  motion  is  therefore  granted^ 

Johnson,  Colcock,  and  ^ott,  Justices,  concurred. 
O'Neal,  and  Johnson,  for  motion. 
Bau^eit,  dLud  Dttnlap,  contra. 


D.  A.  Mitchell,  vs.  Chr.  DEGaArFEMBEiD,    and   James 

MoOIlMA%% 

Defendant  covenanted  to  deliver  certain  slaves  when  demanded 
On  non  est  factum  pleaded  to  an  action  brought,  it  was  held 
J  ^^f^^^r^Jo  prove  a  demand  was  no  ground  for  non-suit, 
and  thai  defendant  could  not  give  emdence  of  performance. 
Jn  covenunt,  the  plaintiff  is  not  required  nor  the  defendant 
^owedto  give  evidence  of  ant,  thing  that  is  not  put  in  issue 
Oy  the  plea.  ,  ^ 

^  This  was  an  action  of  covenant,  on  an  instrument  of  writ- 
ing by  which  the  defendant  had  undertaken  to  deliver  to  the 
plaintiff,  as  sheriff  of  Union  district,  a  certain  number  of  ne- 
groes, specifically  named,  whenever  they  should  be  called  for. 
The  plaintiff  averred  in  his  declaration  that  they  had  been  de^ 
aianded.  and  that  the  defendants  had  refused  to  deliver  them  ac- 
cordmg  to  the  covenant.  The  defendanu  pleaded  non  est  fac^ 
turn.     The  plaintiff  proved  the  deed  anjl  the  value  of  th^ 
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negroes,  and  submitted  his  casr  to  the  jary.  The  defendant  mov- 
od  for  a  non-suit  on  the  ground  that  plaindff  h^d  not  proved 
a  demand..  The  court  oTerrnled  the  motion.  They  then  of^ 
fered  to  go  hito  evidenee  of  performance^  that  also  was  refused 
bv  the  court. 

The  jury  (bund  a  verdict  for  tlie  plaintiff,  and  this  wtLs  a 
motioQ  for  a  new  trial  on  several  grounds;  of  whfch  only  those 
above  mentioned  were  thought  to  require  consideration. 

TAc  opinion  of  the  eovrt  was  delivered  by  Mr.  Justitc  ^oii. 

All  the  grounds  made  in  this  case  may  be  resolved  into  the 
^neral  question,  whether  in  an  action  of  covenant,  the  defends 
ant  can  require  the  plaintiff  or  be  allowed  himself,  to  give  in  f;vi- 
dence  any  matter  not  pat  in  issue  by  his  plea.  But  if  the  books 
of  the  highest  authority  are  to  be  regarded,  there  can  be  no 
doubt  on  that  subject.  In  Chitty^s  pleadings,  it  is  laid  down 
that  <'  in  covenant  there  is  no  general  issue;  for  the  plea  of  noQ 
est  factum,  only  puts  the  deed  in  issue,  and  not  the  breach  of  co* 
venant  or  any  other  matter  of  defence."  The  defendant  there- 
fore, must  plead  specially  every  matter  wiiich  it  would  be  neces* 
sary  to  plead  in  debt  on  bond  or  other  specialty,  as  that  the 
deed  was  voidable  by  infancy,  or  illegality  of  consideration* 
The  defendant  must  also  plead  specially,  performance  of  the 
covenant,  or  excuse  of  performance,  as  by  eviction  or  non  per- 
formance of  a  condition  precedent  by  the  plaintiff:  1  ChittyU 
Pleadings,  482-3;  2d  Do.  544,  n.  So  where  the  covenant  re- 
quires that  the  plaintiff  should  have  made  .a  previous  demand, 
the  defendant  must  take  advantage  of  the  want*  of  demand,  by 
pleading  specially  that  he  always  was  and  still  is  ready  to  per- 
form: 6  Viner,  389.  The  object  of  the  pleadings  is  to  give  each 
party  a  distinct  knowledge  of  the  question  which  he  is  required 
to  support  or  defend.  A  defendant  has  always  an  opportunity 
of  chosing  the  ground  on  which  to  rest  his  defence*  He  may 
even  have  the  benefit  of  several,  by  putting  them  in  issue  by  his 
pleas,  but  he  is  not  allowed  to  put  one  in  issue  and  give  evidence 
of  another. 

It  has  been  contended  that  as  the  plaintiff  was«nder  the  ne- 
cessity of  going  into  evidence  dehors  the  record,  to  prove  the 
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amouQt  of  damages  irhkh  he  Jiad  sustained,  the  defendants  mght 
go  into  evidence  of  performance,  by  way  of  mitigation.  But  the 
distinction  between  giving  evidence  in  aiitigation  and  justified^ 
tion  is  as  obvious  as  the  distinction  detween  denying  a  fact  and 
justifying  it  by  plea. 

The  defendant  may  give  any  evidence  in  mitigation  which 
IS  a  direct  answer  to  the  testimony  offered  by  the  plaintifi^  but 
lie  can  not  be  permitted  to  give  evidence  directly  at  variance 
w;ith  the  matter  pnt  in  issne  by  hh  plea.  Such  a  practice  would 
go  to  destroy  all  the  rules  of  pleading.  The  motion  therefore 
must  be  refused. 

Gantt^  JahnsoHf  and  Uugerj  Justices,  concurred. 
Williams^  for  motion. 
JL,   IV.  Thorapson,  contra. 


A.J.  if  G.  W.  Huntington,  w.  Henry  Suultz  &M<Kicnjsa. 

The  service  of  a  writ  of  capias  ad  nspondendumj  by  delivering 
a  copy,  is  not  an  arrest^  wiihm  ihe  meaning  of  the  act  of 
1791,  exempting  frcm  arrest  persons  necessarily  attending  on 
courts, 

A  \rRiT  of  capias  ad  respondendum  was  issued  against  the 
defendants,  returnable  to  March  term,  1824,  xi'hich  was  person* 
ally  served  upon  one  of  them  (Henry  Shultz)  during  his  at* 
tendance  as  a  party  to  a  suit  in  the  court  ofn^quity,  at  February 
term,  1824.  There  was  no  affidavit  to  hold  to  bail.  Henry 
Shultz,  at  March  term,  moved  to  set  aside  the  service  of  the 
writ,  on  the  ground  that  he  was  privileged  from  the  sen^ice  of 
this  writ  during  his  attendance  on  the  court.  The  court  grant- 
ed the  motion.  Tlie  plaintiff  appealed  from  this  order  on  the 
following  grounds: 

1st.  That  the  privilege  claimed  by  the  defendant  applies 
only  to  cases  where  bail  is  required,  amd  where  the  body  is  lia- 
ble to  be  taken  into  custody;  and  not  to  cases  where  the  writ  is 
served  by  delivering  a  copy  to  defendant,  with  notice  to  appear^ 
and  where  there  Is  no  arrest: 
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2d.  That  even  if  a  defendant  be  privileged  in  such  cascSy 
while  attending  a  court  of  law,  the  same  privilege  does.not  ex- 
tend to  parties  attending  the  courts  of  equity. 

Tht  opinion  of  ike  Court  was  delivered  bif  *l/r.  Justice 
Richardson. 

The  question  in  this  case  depends  upon  the  act  of  1791 5 

1  Faust  J  44;  1  Brevard,  223;  which  enacts  that  "all  persons  ne- 

cessarily  going  to,  attending  on,  or  returning  from  the  same," 

.  (referring  to  the  superior  courts)  "shall  be  freed  from  arrests 

in  any  civil  action.'* 

Now  what  does  the  term  «  arrest"  mean?  Wood  (see  lasti^ 
tutes^  595)  defines  it "  a  detention  of  the  persoy":  and  Blacks 
stone,  (3  vol. p.  28S)  says  "an  arrest  must  be  by  corporal 
seizing  the  defendant's  body;  after  which  the  sheriff  may  justify  ] 
breaking  open  the  house,  in  order  to  take  him;"  smd  inp.  289» 
he  says  "  when  the  de  endant  is  arrested,  he  must  cither  go  to 
prison  or  put  in  special  bail  to  the  sheriff." 

These  authorities  show  that  aa  arrest  is  synonimous  with 
actual  detention  of  the  person  of  the  party  arrested^  and  does 
not  mean  merely  a  summons  or  citation. 

The  scope  and  object  of  the  act  of  1791  too,  evidently 
require  no  more  than  that  the  person  of  the  party  attending 
court  shall  be  free  from  detention;  and  he  may  be  cited  or  sum-^ 
moncd  without  any  detention  of  his  person.  Blackstone  gives 
m  apt  illustration  of  the  distinction,  when  he  says  (p.  288, j  &c. 
«  that  in  the  civil  law,  for  the  most  part,  not  so  much  as  a  com' 
mon  citation  or  summons,  much  less  an  arrest,  can  be  exercised 
upon  a  man  within  his  own  walls." 

And  our  act  of  1794,  exempting,  militia  men,  when  at 
muster,  from  the  scnice  of  any  writ,  equally  points  out  thr 
same  distinction.    The  motion  is  granted. 

Johnson,  Huger,  and  Colcock^  Justices,  concuit«i 
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fVitntss  attending  court,  served  with  a  subpmna  ticket,  no  lorii 
of  subpxna  having  iisued,  is  entitled  to  no  more  than  2s,  4d. 
2)er  Say. 

In  th9  above  case,  JGeorge  Dale  had  attended  court  as  a 
witness  for  the  plaintiff,  being  served  with  a  subpoena  ticket, 
but  no  subpoena  writ  having  issued.  Tiie  clerk  taxed  his  attend- 
ance as  if  he  had  been  subpoenaed.  But  the  court  on  an  appeal 
from  the  taxation,  ordered  the  costs  stricken  out,  because  no  irrit 
had  been  issued. 

Plaintiff  appealed  and  moved  to  reverse  the  order,  on  the 
ground,  that  as  the  witness  attended  on  th^  subpoena  ticket,  his 
cost  ought  to  have  been  taxed  against  defendant,  notwitlistaud- 
ing  no  subpoena  writ  had  been  issued 

The  opinion  of  the  court  was  delivered  by  Mr.  Justice 
Richardson^ 

By  th#act  of  1791,  every  witness  is  allowed  4s.  8d.  per^ 
day,  if  from  a  distance;  and  but  2s.  4d.  if  a  resident  in  tlie 
town  where  the  court  is  holden;  and  it  has  been  long  the  prac- 
tice to  allow  any  witness  who  is  called  upon  without  having 
been  regularly  subpoenaed,  but  2s.  4d.  placing  him  upon  a  foot- 
ing with  residents  of  the  place. 

A  subpoena  ticket  carries  no  authority,  but  is  a  mere  re^ 
quest  made  to  the  witness  to  attend  court.  His  costs  therefore 
can  be  taxed  at  most  at  no  more  than  2s.  4d.  And  the  motion 
is  dismissed.  ^ 

Colcock,  Huger,  Oantt,  and  Johnson,  Justices,  concurrcdt. 
Williams,  for  motion.  Clendcnin,  contra. 


/  Jam£s  Mabtin,  vs.  Hugh  Si»pso:7« 

In  dosing  the  line  of  a  trad  of  land,  which  calls  for  an  open  cor^ 
ner,  the  Kne  of  ^ihother  tract,- whicli  is  called  for  as  a  bounda" 
ty,  should  he  pursued  as  far  as  it  extends,  though  deviating 
Jtom  the  course;  when  that  fails  the  course  should  be  pursued: 
eaurseand  distance  should govern,unhsscQntrouled  by  natural 
ohjeeis  or  artificial  boundaries. 
Thi9  was  an  action  of  trespass,  to  try  the  title  of  a  tract 
"^of  land  SB  Chester  district.    The  defendant,  Simpson,  bavms 


^ 


• 


COLUMBIA,  NOVEMBER  TERM,  1824.       456 

Martin,  vs.  Simpson. 
produced  u  regular  chain  of  title,  derived  from  an  older  grant 
than  that  of  the  plaintiff,  Martin,  was  entitled  to  a  verdict;  but 
in  what  manner  his  survey  ought  to  have  been  closed,  was  the 
question.  It  appears  by  the  platt  (attached  to  the  grant  un- 
iler  which  dereudant  claims,)  that  his  south  eastern  comer 
was  open;  which  corner  is  designated  in  the  following  diagram, 
by  ^  the  letter  E.  The  line  on  the  eiistem  side  of  the  tract 
is  represented  in  the  platt  as  running  S.  ^3,  W.  but  the  tmct 
calls  for  Jl'P  CowrCs  land  on  that  side,  the  boundary  line  of 
which  runs  S.  20,  W.  as  far  as  down  the  line  C.  D.  The  dotted 
line  D.  F.  is  a  prolongation  of  C.  D.  until  it  intersects  with  the 
line  A.  E.  G.  F.  The  line  D.  G.  runs  in  the  course  called  for 
in  the  grant,  viz: — S.  35,  W.  from  the  point  D.  where  M'Cown's 
line  slops. 

The  jury,  as  they  were  instructed  by  the  circuit  courts 
closed  the  survey  at  F.  and  from  this  decision,  an  appeal  i» 
now  submitted  to  this  court. 

The  opinion  oj  the  court  was  delivered  hy  Mr.  Justice 

Huger. 

It  is  important  to  the  quiet  enjoyment  of  landed  propeytyi 
that  the  rules  by  which  it  is  to  be  located  should  be  simple  and 
few.     If  a  case  therefore  can  be  as  well  decided  by  an  already 
well  known  and  established  rule,  it  is  better  to  be  satisfied  with 
it,  than  to  nake  a  new  one,  or  resort  to  another  not  so  well 
known.     It  has  already  been  well  settled  that  courses  and  dis 
{ances  must  govern,  unless  controuled  by  artificial  boundaries  or 
natural  objects.     Having  arrived  therefore  at  the  comer  C.  the 
surveyor  should  have  proceeded  on  the  dotted  line  C.  E.  (the . 
course  called  for  in  the  grant,)  had  he  not  been  prevented  by 
the  call  for  M*Cown's  line,  which  runs  in  the  direction  or  course 
of  C.  D.  F.      As  soon  however  as  be  arrived  at  D.  the  ter- 
mination of  M'Cown's  line,  the  reason  fcft  leaving  the  course 
called  for  by  the  grant,  ceased,  and  he  should  then  have  return- 
ed to  the  course.     Every  link  he  ran  on  D.  F.  was  unauthorised 
hy  the  grant— rit  was  neither  the  Coarse  or  M«Cown's  line. 
From  the  termination  of  M'Cown's  line  at  D-  be  ought  to  have 
oroceeded  in  the  direction  of  D.  G.  (the  couwe.c^led  f«r  hy 
*  B  3 
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Martin^  t$.  Sixpson, 
Ike  graat)  whidh  fixes  the  corner  at  G.    The  motion  in 
case  must  dierefore  be  granted. 

Colcoekf  and  Johnson^  Josticesi  concurred. 
Clarkey  fbr  motion. 
-    Eav€»i  contira^ 


M< Coin's  Land. 
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Execution  renewed  after  the  expiration  of  the  year  and  day^  iji 
the  consent  ofdefendant,  the  judgment  not  hcmng  been  revived 
by  scire  facia** y  is  not  irregular. 

Hiird  persons  cannot  take  advantage  of  irregularities. 

Tbxspass  to  try  title.  Both  plaintiff  and  defendant  de^ 
rived  their  claims  to  the  land  m  dispute  through  Needham 
Davis.  The  plauntiff  under  a  judgment,' at  the  suit  of  Ainsley 
Hall  against  Needham  Davis,  of  the  date  30th  March,  181 8; 
and  the  sheriff's  sale  under  fi.  fa.  for  satisfaction  of  dial  jadg<< 
mem,  of  the  third  of  June,  1822. 

Th^  defendant's  title  rested  on  a  conveyance  from  Need* 
ham  Davis  to  John  W.  Wilkins,  dated  19th  September,  1818^ 
a  judgment  at  the  suit  of  Benedict  and  Clark,  against  David 
Becket  and  John  W.  Wilkins,  of  the  13th  of  May,  1820;  a 
judgment  of  E.  L.  Miller  against  Becket  and  Wilkins  pf  the  25tl^ 
of  November,  1819,  and  a  sale  under  executions,  for  satisfac* 
^on  of  these  judgments,  to  the  defendant,  Ist  Jauuary,  1821* 

It  was  admitted  on  the  part  of  plaintiff  that  the  defendaiKt, 
Glover,  attended  on  tlie  day  of  sale,  stated  his  claim  and  ibrbid 
the  sale. 

As  the  convey^mce  from  Davis  to  Wilkins  was  made  aftes 
the  lien  of  Hall's  judgment  attached,  the  plaintiff's  title  «p* 
peared  to  be  preferable.  But  the  defendant  attempted  to  shew 
that  the  sale  undef  HaU's  execution  was  void;  first,  because  the 
judgment  was  satisfied,  ands^econdly,  because  the  execution  was 
'    irregular. 

To  shew  the  judgment  satisfied,  he  offered  in  evidence  cep- 
tsdn  articles  of  agreement  between  William  Hall,  acting  ageat 
and  attorney  for  the  said  Ainsley  Hall,  Needham  Davis  and 
Jacob  and  Isaac  Barrett.  This  agreement  recited  tl^at "  where* 
as  the  said  William  Hall,  for  the  said  Ainsley  Hall,  and  in  the 
name  of  the  said  Ainsley,  now  holds  a  judgment  at  biw,  for  the 
sum  of  seven  thousand  four  hundred  and  fifty  dollars,  ag;ainst 
the  said  Needham  Davis,  which  is  now  reduced  to  the  sum  of 
thru  thousand  four  hundred  dollars;  and  whereas  also  the  said 
Jacob  Barrett  and  Isaac  Barrett  have  dnce  the  obtainingof  the 
said  judgment  for  the  sum  above  mention^,  pufchstfed  a  hw9Q 
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and  lot  in  the  totCii  of  Columbia  from  the  said  Nccdhara  Davi% 
wherem  the  said  Necdham  lately  lived,  for  and  in  consideration 
of  the  sum  of  eight  thousand  dollarsj  six  thousand  of  which 
have  been  paid  by  the  said  Jacob  and  Isaac  Barrett  to  the  said 
Needham  Davis,  leaving  the  sum  of  two  thousand  dollars  up- 
paid;  and  whereas  also  the  said  Ainsley  now  claims  a  j-ight  to 
be  satisfied  of  his  judgment  as  aforesaid  from  the  said  Need- 
ham  by  its  lien  on  the  said  house  and  lot,  and  for  that  purpose 
has  issued  execution  on  said  Judgment,  and  the  sheriff  has  ad- 
vertised the  house  and  lot  for  sale  under  said  judgment.  Now 
so  it  is  to  accommodate  these  different  rights  and  claims  between 
the  aforesaid  parties  and  to  set  out  more  fully  and  distinctly 
these  premises  which  have  already  been  agreed  arid  covenanted, 
and  partly  executed  by  these  parties,  this  tiTiting  is  now  drawn 
up,  viz.  in  the  first  place,  on  the  part  of  the  said  Ainsley  Hall^ 
by  the  said  William  Hall,  it  is  covenanted  and  agreed  that  the 
said  bouse  and  lot  be  sold  at  sheriff's  sale  under  the  aforesaid 
judgment;  and  in  the  second  place  it  is  agreed  by  the  said 
Jacob  and  Isaac  Barrett  that  they  will  bid  at  the  said  sale  for 
the  said  house  and  lot  the  sum  of  two  thousand  dollars;  the 
balance  due  by  them  on  the  purchase  of  tlie  same  from  the 
Btud  Needham  Davis,  to  the  said  Needham:  and  the  above  first 
and  second  parts  have  already  been  exccuicd,^^ 

From  the  recitals  of  this  agreement  the  defendant  would 
have  inferred  that  previous  to  its  execution,  the  amount  due  on 
Hall's  judgment  had  been  reduced  to  three  thousand  four  hun- 
dred dollars.  The  agreement  made  provision  for  the  payment 
of  two  thousand  more;  and  a  receipt  indorsed  shewed  that  that 
amount  had  been  paid;  and  for  the  defendant  it  was  staled 
that  he  was  prepared  to  shew  payments  to  extinguish  the  ba- 
lance of  one  thousand  four  hundred  dollars. 

This  testimony  was  objected  to  on  the  part  of  the  plain- 
tiff, on  the  ground  that  it  was  inconlpetent  for  a  third  person  to 
shew  payment  of  a  judgment  to  have  been  privately  made,  with- 
out satisfaction  entered  on  the  record,  in  order  to  impeach  a 
sheriff's  sale  under  judgment  and  execution.  The  presiding 
Judg^e  ruled  it  tt^  be  incompetent 
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The  irregularity  ef  Hall's  execution  relied  on,  was  that  it 
had  been  issued  after  the  expiration  of  a  year  and  dajr,  with-* 
,  out  having  been  renewed  by  scire  facias.  But  on  the  execu- 
tion was  endorsed  the  written  consent  of  the  defendant,  Davlf , 
that  it  should  so  issue.  The  court  decided  that  there  was  no 
irregularity. 

Verdict  for  plaintiff.  The  defendant  appealed  on  the 
grounds  of  error  in  the  circuit  court,  in  having  rejected  the 
testimony  offered,  and  sustaining  the  regularity  of  the  execution* 
•  Against  the  motion^  it  was  argued  that  from  all  the  autlio- 
rities  it  is  clear  that  a  purchaser  at  sheriff's  sale  runs  no  risque 
but  that  of  the  defendant's  title  and  defects  and  irregularities 
apparent  on  the  record.  He  is  not  to  be  affected  by  concealed 
irregularities  in  the  proceedings,  against  which  he  could  not 
guard  himself  by  inspecting  the  record.  1  JV*.  ^  .W'C.  11; 
2  Jl/Torrf,  390;  3  Caines.ll;  IS  Johns.  Re.  101.  Purchaser 
at  sheriff's  sale  is  protected  if  the  execution  be  not  void- 
Tidd's  Prac.  This  execution  was  not  void,  for  it  was  a  justifi- 
cation to  the  sheriff  who  proceeded  under  it*  Satisfaction  of  a 
judgment  would  make  the  execution  void;  but  that  is  a  tech* 
nical  term  and  includes  the  entry  on  the  roll.  Payment  is  not 
satisfaction.  It  is  not  pretended  that  payment  would  not  con- 
clude the  plaintiff  in  attempting  to  enforce  the  jndgmeniL 
When  the  payment  has  been  made,  defendant  has  it  always  in 
his  power  to  enforce  the  entry  of  satisfaction;  and  if  he  ne- 
gleet  to  do  so,  it  operates  as  a  fraud  on^  subsequent  purchasers. 
A  plaintiff  who  should  stand  by  and  see  his  property  levied  on 
and  sold,  to  satisfy  a  judgment  which  he  had  paid,  \tithoat 
giving  notice,  would  be  clearly  estopped:  a  purchaser  claim- 
ing u:ider!ii'n  canri')t  be  in  a  hotter  coiJition.  It*  is  said 
that  tlie  defendant  gave  notice  of  his  claim,  which  was  suiBcicnt 
to  put  the  plaintiff  on  enquiry.  He  gave  notice  that  he  claimed 
under  a  sale  made  subsequent  to  the  judgment's  attaching  on 
the  property.  It  is  not  pretended  that  he  gave  notice  of  the 
judgments  being  satisfied.  The  result  of  enquiry,  by  examin- 
ing the  records,  could  only  have  been  (p  satisfy  plaintiff  that  his 
claim  was  illegaj. 
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In  fact  however  tliere  is  no  reasoD  to  believe  tliat  the  jadg"' 
mcnt  had  been  paid*  The  agreement  is  amUguous.  It  was 
fay  the  payment  which  that  pcoYidedfor,  which  had  ciready  been, 
eosecuicdj  that  the  jodgment  was  reduced  to  Arec  thousand  four 
hundred  doIhw9. 

If  the  fi.  fa.  had  issued  irregularty  after  the  expiration- of 
the  year  and  day,  defendant  in  this  tase  could  uoi  take  advant^ 
age  of  it.  Bcurdetij  vs.  Jackson^  6  Johns.  I  Saik.  273.  But 
there  was  no  inregularity.  The  consent  of  defendant  was  equi- 
valent to  renewal  by  sci.  fa.  The  proceeding  by  scL  fa.  was 
given  by  slatote,  1^  £J.  1,  SL  1.  e.  45;.  Pub^  tdiws.  Jipf^* 
3;  wlucb  provides  that  cxecuuon  shall  not  issue  after  the  year 
and  day,  unless  tlie  defeiulant  diall  have  been  called  on  to 
shew  cause  against  it.  it  would  seem  very  sQperfluous  to  call 
on  the-  dcfendaat  t^  shew  cause,  whcj»  lie  admits  on  the  record 
that  be  lias  noEe  to  shew.  If  there  be  stay  of  execution  'onlii 
after  the  expiratiea  of  the  year  and  day,  execution  shall  issae 
mithofit  scire  facisks.     2  Saumi.  72,  E.  Al3u 

In  Repljf^  was  r\no^d  9  Johns.  122. 

The  opinion  oftltc  court  woe  delivered  by  Mr.  Jttsiitt 
Gantt. 

To  shew  tlUit  the  title  derived  under  Hall's  Judgment 
could  not  avail,  it  was  attempted  on  the  pare  of  tlie  defendant 
to  shew  that  tliejndgroent  had  been  satisfied;  and  (he  objectioD 
Qow^  raised  is,  that  the  evidence  of  the  fact  of  payment  was  re- 
jected by  the  court.  The  evidence  thus  alluded  to,  was  an  ar- 
ticle of  agreement  between  William  Hall,  as  agent  and  attorney 
for  A.Jiall,  Jacob  and  Isaac  Barrett,  and  Needham  Davis, 
entered  into  on  tbe4ih  April,  1820.  By  this  agreement  it  ap- 
peared that  Jacob  and  Isaac  Barrett  bad  ptu'chased  of  Need- 
ham  Davis,  a  boase  and  lot,  subject  to  the  lien  of  Hall's  judg- 
ment against  Davis:  they  liad  agreed  to  give  for  the  san^e  eight 
thousand  dollats,  six  of  which  they  had  paid,  and  William 
Hall,  by  the  agreement  thus  entered  iiuo,  covenanted,  as  agent 
for  A.  Uall>  that  the  property  thus  sold  should  be  exempt  from 
the  operation  of  the  judgment  of  A*  Hall,  on  the  Barrett's  pay- 
ing the  remaining  two  thousand  dollars  of  the  purchase  money 
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in{>art  satisfaction  of  A.  Hall's  judgmeDf.  There  were  otlier 
'  details  in  the  articles  of  agreement  which  n^d  no  notice  at  thb 
time,  bat  will  be  hereafter  referred  to,  except  that  Ae  agree- 
ment distmctly  recognizes  the  eiistence  of  A.  HatTs  judgment 
and  the  b^laitce  dne  bander  it.  The  two  thoasand  dollars  thus 
agreed  to  hj  paid  by  the  said  Barretts  to  Hall,-  was  to  be  rf- 
lected  through  the  medium  of  the  bank,  they  (tiie  Barrett^ 
to  furnish  a  negotiable  note  to  that  amount  for  diflconat.  Wm. 
Hairs  receipt  is  attached  to  the  agreement,  whereby  he  bc« 
knowledges-the  receipt  of  tlie  negotiable  note,  agreeably  to  tlfe 
stipulation  on  the  part  o(  tlie  Barretts;  and  on  February  9tii, 
1821,  the  word  "satisfied"  is  written  under  this  receipt,  with 
the  name  of  Aipsley  Hall  underneath  it.  It  was  contended  on 
the  trial,  thatas  this  tripaitite  agreement  was  in  reference  lo 
the  judgment  of  A.  Hall,  the  M'ord  "  satisfied"  found  on  it, 
with  A.  Hall's  signature  annexed,  was  evidence  to  shew  that 
'die  judgment  itself  was  fiiUy  satisfied;  but  the  court  thought 
that  such  an  interpretation  was  altogether  inadmissible,  regard 
l^eing  paid  to  the  'context  of  the  agreement,  and  that  it  conU 
refer  oaly  to  oue  of  two  things,  either  that  he,  A.  HaU,  was 
satisfied  with  what  the  agent  had  done  in  entering  into  the 
agreement,  or  that  the  negotiable  note  of  two  thousand  doHars 
bad  been  satisfied.  That  to  ettefnd  the  construction  beyond 
this,  would  be  to  make  the  articles  of  agreement  •embrace  nat- 
ter hot  contemplated  by  the  ]^tio$  who  ^tercd  into  it.  It  wae 
further  said  by  the  coort,  that  although  it  might  have  been  do- 
agned  fts  a  satisfliction  of  the  balance  due  on  tiie  judgment,  stifl 
the  evidence  ai  satisfaction  ought  to  have  beesi  tiransfonred  t9 
Ae  record,  and  an  elKOiitteta#  dltftt  dulycMered^  or  ap«]%ha«er 
without  WfAct  of  such  p^ytnent  WMld  be  protneted. 

Hie  only  notice  given  by  the  defendant  on  tiic  day  of  sale, 
was  tlie  cidiiMtioniyfhift  title Miderl>a^b&t  Davis  conhlonly 
sell  subject  to  the  Hen  of  H^Ws  Jndgvi^nt,  •  and  of  th&  e^ktcace 
of  this  jndgmeiic,  ^pm  ^oA  baaatisted,  evory  man  might  mi 
ou^t'to  h«Vtf  iaSbm^  MittseK,  by  relbreficc  to  the  records  in 
^  the  clerk's  office.  Theve  was  not  the  slighest  feimdauon  bon^ 
ever  for  the  suppositioB  that  the  judgment  had  been  satisfied  i|^ 
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full,  from  any  thing  whicl;  appeared  on  the  article  of  agree-^ 
meiit.     The  entry  must  necessarily  have  had  relation  to  the  sub- 
ject matter  of  the  agreement,  and  could  not  by  any  correct 
.  rule  of  consti*uction  have  been  extended  beyond  it. 

As  this  document  therefore  furnished  no  evidence  wha^ 
ever  of  satisfaction  having  been  made  for  tlie  balance  due  oir 
ihe  jndgment  of  A.  Hall,  aUhough  it  had  been  admissible 
with  that  design,  still  under  the  circumstances  of  the  case  it 
could  not  have  availed  tlie  party*  The  evidence  was  properly 
rejected  by  the  court. 

The  second  ground  taken  for  a  new  trial  is,  because  the 
sale  of  said  lot  was  void,  the  execution  under  which  it  was  sold 
being  without  authority.  The  execution  of  A.  Hall  was  taken 
out  and  lodged  the  day  on  which  the  judgment  was  entered  up, 
to  wit,  on  the  30th  March,  1818;  the  execution  had  beenscvc* 
ral  times  renewed;  a  levy  was  madex>n  tlie  9th  May,  1822, 
and  on  the  3d  June  following^  the  lot  was  sold.  Now  by  an  ai^ 
tide  in  the  agreement  before  alluded  to,  in  reference  to  the  ba- 
.lance  due  on  the  judgment  of  Hall,  vs.  Davis,  it  is  stipulated  on 
the  part  and  behalf  of  the  Barretts,  that  they  shall  become  col- 
lateral security  to  Hall  for  the  same,  in  consequence  of  his  re- 
lease of  the  lien  created  by  his  judgment,  on  the  lot  sold  by 
Davis  to  the  Barretts^  and  Davis,  a  party  to  this  agreeinent, 
stipulates  to  pay  on  every  sixty  days,  tliree  hundred  and  fifty 
dollars,  and  on  his  failure  to  do  so,  then  either  Hall  or  the  Bar- 
retts are  invested  with  the  right  of  proceeding  immediately 
against  the  said  Davis,  on  said  judgment,  for  the  balance  du^ 
tiiereon.  Independently  of  tliis  clause  in  the  agreem<»t|^onthe 
trial  it  was  admitted  that  Davis  had  given  his  assent  to  the  en- 
forcement of  the  execution  under  which  the  levy  and  sale  was 
made.  This  double  consent  of  Davis,  first  by  his  covenant  in 
the  article  of  agreement  and  next  as  respected  the  execution  it- 
self, under  which  the  property  was  sold,  superceded,  in  the 
opinion  of  the.  presiding  judge,  the  necessity  of  a  renewal  of 
.the  execution  by  sci.  fa.  although  a  year  and  a  day  had  elaps- 
ed before  the  time  of  issuing  the  executioUr 
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It  appeared  tha^t  the  stay  of  execution  in  this  case  had  * 
1[>een  at  the  instance  of  Davis  himself,  and  where  there  is  a  stay 
of  execution,  it  may  issue  after  the  year  and  a  day,  without  sci. 
fa.  2d  Sanders  72,  E.  note  3;  Sulk  332;  the  principle  is  not 
difliTent  where  the  execution  has  issued,  and  by  an  agreement 
with  the  defendant,  the  enforcement  is  delayed  beyotid  a  year 
and  day,  it^  may  be  acted  upon  without  the  necessity  of  a  re- 
newal by  sci.  fa. 

But  who  could  take  advantage  of  it,  admitting  that  it  were 
irregular.  The  case  of  Barldey^  -vs.  Screven^  1  JVb</  4" 
*¥*  Cordf  408,  clearly  shews  that  third  persons  can  make  no  ob- 
jections of  this  kind,  however  irregular  proceedings  may  be; 
and  furdicr,  that  in  the  sale  cf  real  property  under  execution^ 
supported  by  a  judgment,  tlic  purchaser  at  such  sale  is  notre« 
quired  to  look  into  the  regularity  of  the  proceedings;  the  seal 
of  the-court  (it  is  said)  is  evidence  enough  for  him.  I  think  it 
very  clear  that  the  supposed  irregularity  of  the  execution  under 
which  the  lot  was  sold,  cannot  avail  the  defendant.  The  only 
object  of  a  sci.  fa.  U  to  afford  the  defendant  an  opportunity  o£ 
shewing  that  the  judgment  has  been  satisfied,  and  if  the  defen- 
dant admits  the  fact  to  be  otherwise  and  consents  that  an  execu- 
tion may  be  enforced,  why  delay  the  plaintiff  by  an  unmeiUH 
ing  formality. 

From  every  view  which  I  have  been  able  to  take  of  this 
case,  1st.  the  policy  which  seems  to  have  prevailed  of  protect^ 
ing  purchasers  at  sheriff's  sales,  who  buy  with  a  confidence  that 
what  is  done  in  virtue  of  the  law,  will  avail  where  due  {jrecatt^ 
tion  has  been  observed  on  the  part  of  the  purchaser:  2d.  that 
there  was  no  such  evidence  of 'his  judgment  having  been  satis- 
fied as  the  purchaser  was  bound  to  regard,  if  indeed  any  sati»» 
ftiction  had  been  made  which  did  not  appear  in  evidence:  3d. 
that  the  delay  in  enforcing  the  execution  under  which  the  lot 
was  sold  was  occasioned  by  the  act  of  the  defendant  himself^ 
and  the  irregularity  (if  any)  cured  by  his  after  assent  to  its  en- 
Arcement;  wiiha)  that  the  proceeding  appears  to  have  beeo  fait 

i3 
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1  think  Ihere  is  notbiDg  in  the  objections  raised  which  can  au- 
thorize a  new  trial.     The  motion  is  therefore  refused. 
Huger,  Johnson^  and  JVo«,  Justices^  concurred.. 
Colcockf  Justice,  dissent. 

Greggf  and  Harper,  for  motion. 
Chappell,  and  DesaussurCy  cpntra. 


Jacob  Counts,  vs.  Jacob  Bates,  administrator  of  JtftcAael 

Ktbler,  (deceased.) 

%,in  infant  purchased  a  horse,  for  which  he  gave  promissory 
notes:  Held  tliat  the  infanVs  administrator  might  plead  the 
infancy  of  his  intestate^  and  that  his  selling  the  horse,  as  pari 
of  his  intestdte^s  estate,  was  no  confirmation  of  the  purchase, 
80  as  to  render  the  administrator  liMefor  the  value. 

This  was  an  action  instituted  on  two  promissory  notes, 
which  the  plaintiff  alledged  in  his  declaration  were  given  by  th6 
intestate,  Michael  Kibler:  tlie  declaration  also  contained  tw« 
counts  against  the  administrator.  The  first  count  stated,  <<  that 
the  said  Jacob  Bates,  administrator  of  all  and  singular  the  goods 
and  chattels  and  credits  which  were  of  Michael  Kibler,  deceas- 
ed, heretofore,  to  wit,  on  the  first  day  of  August,  in  the  year 
oi  our  Lord  one  thousand  eight  hundred  and  twenty-one,  at 
Newberry  court-house,  in  the  district  and  state  aforesaid,  was 
indebted  to  the  said  Jacob  Counts  in  the  sum  of  three  hundred 
dollars,  for  so  much  money  by  the  said  Jacob  Bates,  adminis* 
trator  as -aforesaid,  had  and  received  to  and  for  the  use  of  th» 
said  Jacob  Counts,  and  being  so  indebted,  he  the  said  Jacob 
Bates,  administrator  as  aforesaid,  in  consideration  thereof,  af- 
terwards, to  wit,  on  the  day  and  year  aforesaid,  at  the  place 
aforesaid,  undertook  and  then  and  there  faithfully  promised 
the  said  Jacob  Counts,  to  pay  him  the  said  last  mentioned  sum 
of  money,  whenever  he  the  said  Jacob  Bates  should  be  there* 
unto  afterwards  requested:"  and  the  other  count  was  as  fol-s 
lows,  "  and  for  that  whereas  also,  heretofore,  to  wit,  on  the 
first  day  of  August,  in  the  year  of  our  Lord  one  thousand  eigbf 
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hundred  and  twenty-one,  at  Newberry  court-house,  in  the  disf 
trict  and  state  aforesaid,  the  said  Jacob  Bates,  administrator 
as  aforesaid,  had  sold  and  disposed  of,  to  and  for  the  use  of  the 
estate  of  the  said  Michael,  one  stud  horse,  the  |>roper  goods  and 
chattels  of  the  said  Jacob  Cojnts,  in  consideration  thereof  die 
6ud  Jacob  Bates,  administrator  as  aforesaid,  afterwards,  to 
tvit,  on  the  day  and  year  aforesaid,  at  the  place  aforeisaid.  un- 
dertook and  then  and  there  faithfully  promised  the  said  Jacob 
Countz,  that  he  the  said  Jacob  Bates,  administrator  as  afore* 
said,  would  well  and  truly  pay  to  the  said  Jacob  Counts,  so 
much  money  as  the  said  stud  horse  was  reasonably  worth, 
^  whenever  he  should  be  thereunto  afterwards  required;  and  the 
said  Jacob  Counts  avers  that  the  said  stud  horse  was  reasona- 
bly worth  the  sum  of  three  hundred  and  forty  dollars;  whereof 
the  said  Jacob  Bates,  administrator  as  aforesaid,  afterwards,  to 
wit,  on  the  day  and  year  aforesaid,  at  the  place  aforesaid,  had 
notice." 

To  the  declaration  there  were  two  pleas:  the  general  is« 
sue,  and  the  plea  of  infancy  of  the  intestate.  To  the  latter  plea 
the  plaintiiT  replied  « that  the  two  promissory  notes  in  the  first 
and  second  counts  of  his  declaration  mentioned,  were  drawn  and 
given  by  the  said  Michael/or  a  certain  stud  horse,  by  the  said 
Michael  purchased  of  and  from  the  said  Jacob  Counts,  which 
said  stud  horse,  after  the  death  of  the  said  Michael,  came  mto 
possession  of  the  said  Jacob  Bates,  adoiinistrator  as  aforesaid^ 
and  was  by  him,  as  administrator  as  aforesaid,  inventoried,  ap- 
praised and  sold,  for  a  large  sum  of  money,  to  wit,  for  the  sam 
of  three  hundred  dollars,  as  part  of  the  estate  of  the  said  Michael 
Kibler,  deceased,  to  wit,  at  Newberry  court  house;  and  this  the 
said  Jacob  Counts  is  ready  to  verify,  whereupon  he  prays 
Judgment  and  his  damages,  by  him  sustained,  on  occasion  of  tho 
not  performing  of  the  said  several  promises  and  undertakings^ 
to  be  adjudged  to  him.  To  this  replication  there  was  a  de- 
murrer and  joinder  in  demurrer.  The  court  overruled  the  de- 
murrer, and  the  jury  found  a  verdict  for  the  plaintiff,  from  which 
decision  of  the  presiding  judge  and  the  verdict  of  the  jury,  the 
defendant  appealed,  and  moved  the  constitutional  conn  id 
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averse  the  decision  of  the  presiding  judge,  in  overruling  the  de- 
murrer, and  for  a  nonsuit,  on  the  following  grounds,  to  m  it: 

1st.  Because  the  demurrer  should  liavc  been  sustained,  and 
judgment  be  given  on  it  for  the  defendant,  in  as  much  as  the  re- 
plication to  the  plea  of  infancy  of  the  intestate  did  not  answer 
or  deny  it,  as  it  should  have  done,  by  stating  that  the  goods  or 
property  for  which  the  contract  was  made  were  necessaries,  or 
that  tlie  intestate  was  not  an  infant,  or  that  he  confirmed  the  con- 
tract when  he  came  of  age;  neither  of  which  was  replied. 

2d.  Because  an  infant  cannot  malce  a  promissory  note;  nei- 
ther can  it  be  recovered  against  him  or  his  administrator,  when 
the  plea  of  infancy  is  set  up;  and  if  even  the  demurrer  were  over^ 
ruled,  a  nonsuit  should  have  been  granted  on  this  ground. 

3rd.  Because  the  presidingjudge  decided  that  the  adminis- 
te-ator  of  Jacob  Bates,  the  defendant,  confirmed  the  contract  of 
the  intestate,  in  not  tendering  back  and  delivering  the  property 
to  the  plaintiff,  from  whom  the  intestate,  in  his  lifetime,  pur- 
chased, whereas  the  administrator  had  no  right  or  power  to  do 
so,  and  in  so  doing  would  have  acted  contrary  to  law. 

4th,  Because  the  presidingjudge  decided  contrary  to  law 
in  overruling  the  demurrer  and  Jn  sustainmg  the  replication,  and 
in  prechiding  the  defendant  from  the  benefit  of  tlie  plea  of  infan- 
cy, to  which  he  was  entitled:  the  fact  of  the  intestate's  being  an 
infant  was  incontrovertibly  established. 

The  opinion  of  the   court  was   delivered  by  Jfr.  Justice 

Colcock. 

It  is  unnecessary  in  this  case  to  follow  the  counsel  through 
the  wide  range  which  they  have  taken  in  their  pleadings  and 
their  argument,  for  it  is  obvious  to  the  court  that  the  action  can 
not  be  maintained  under  any  state  of  pleadings;  and  it  is  their 
duty  to  put  an  end  to  tl^e  litigation  of  the  parties.  From  the 
evidence  it  is  clear  that  the  notes  were  given  by  the  defendant's 
intestate  when  Under  age.     Two  questions  then  arise: 

1st.  Can  the  administrator  plead  infaAcy,  or  take  advantage 
of  it  on  the  general  issue.^ 

3nd.  Was  the  sale  of  die  horse,  by  the  administrator,  a  con- 
firmatiQO  of  the  purchase  m^d^  by  the  infamf 
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The  protection  which  the  law  intends  to  afford  infaots, 
t^ould  be  but  partial,  if  their  deaths  would  secure  to  those  who 
might  impose  on  them  all  their  unlawful  gains.  The  object  of 
.the  law,  as  I  conceive,  is  not  only  to  preserve  their  estates  from 
.artful  and  designing  men,  but  also  their  morals  and  health,  ft 
is  however  not  a  matter  of  doubt  tliat  an  executor  or  adminis- 
trator may  plead  the  infancy  of  the  testator  or  intestate.  It  is 
the  daily  practice  of  our  courts,  and  well  supported  by  authori- 
ty.    Strange  J  1101;  Sehmjn^  142. 

But  jn  such  a  case  as  this  (assumpsit)  It  might  be  given  ia 
evidence  under  the  general  issue,  and  the  contract  be  avoided  in 
that  way;  nay  some  go  so  far  as  to  say  that  the  promise  of  an 
infant  is  void,  and  assign  that  as  a  reason  why  it  tnay  be  given 
in  evidence  under  the  general  issue.  'Salic.  279;  4  DallaSy  130; 
2  Bacon^  610;  TiV,  infancy  and  age^  L  7j  Setwyn^  137;  In 
Cro.  Eliz,  126,  it  is  said  the  promise  of  an  executor  to  pay 
the  debt  of  his  infant  testator  is  nudum  pactum,  for  the  infants 
promise  being  void,  there  is  no  consideration  for  that  of  the 
executor. 

It  is  then  clear  that  the  administrator  might  take  advant^ 
age  of  the  infancy  of  his  intestate,  even  if  the  declaration  were 
amended  and  the  pleadings  properly  made  up.  The  second 
question  admits  of  less  doubt:  the  infant  alone  can  conGrm  his 
contract.  The  law,  in  order  effectually  to  protect  the  rights 
of  infants,  has  declared  that  when  one  sells  to  ao  infant  any 
article  of  property,  and  takes  a  note  for  the  payment  of  the 
nioney,  the  property  delivered  is  to  be  considered  as  a  gift  to 
the  infant*  In  3  Bacon  (title  infancy  and  age.  I.  3)  p.  604| 
it  is  said,  ^'  if  one  deliver  goods  to  an  infant  upon  contract,  &c.  * 
knowing  him  to  be  an  infant,  he  shall  not  be  chargeable  in  tro- 
ver and  conversion  or  any  other  action  for  them;  for  the  infant 
is  not  capable  of  any  contract,  but  for  necessaries;  therefore 
such  delivery  is  a  gift  to  the  infant,"  and  this  appears  to  be 
an  indispensably  necessary  part  of  the  system  of  protectioi^ 
which  the  law  intends  for  the  infant;  for  if  men  of  loose  priuci* 
pies  knew  that  on  a  refusal  to  pay  on  the  part  of  the  infant,  they 
could  obtain  a  re-dclivcry  of  the  article  sold,  the  risque  in  dealing 
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wiefa  infants  would  be  so  much  diminished  that  they  would 
not  hesitate  to  incur  it.     The  administrator  found  this  property, 
the  horse,  among  the  property  of  deceased|  he  was  bound  to 
consider  it  as  a  part  of  his  estate^  the  law  declares  it  was  a  purl 
of  his  estate;  be  could  act  no  otherwise  than  appraise  and  sell 
ic    If  any  subsequent  conduct  of  his  has  rendered  him  liable, 
US'  for  a  devastavct,  let  hiirt  be  pursued  by  those  who  are  inter* 
«ted,  in  a  proper  manner.    The  motion  A>r  nonsuit  is  granted. 
6antt,  Richardson^  and  Johnson^  Justices,  concurred. 
J.  J.  Caldwelly  for  motion. 
O^Mal,  and  Johnson^  contra. 


Wm.  Campbell,  vs.  Z.  Morse. 

The  waggon  of  defendant^  in  which  he  was  carrying  goods  for 
hirCf  stuck  fast  in  fording  a  creek,  and  the  waier  rising  sud- 
denly, damaged  the  goods:  Held  that  defendant  was  liable  for 
the  damage  so  occasioned. 

The  defendant  undertook  to  haul  in  a  waggon  a»d  deli^ 
tcr  goods  for  the  plaintiff,  from  Charleston  to  York.  The  ac- 
tion was  brought  toTecovcr  for  damage  done  to  the  goods  while 
on  the  road.  The  plaintiff  proved  the  goods  were  injured  to 
the  amount  of  about  $400;  that  he  kept  and  sold  tbem  at 
abovt  that  loss.  It  was  not  however  proved  that  he  ever  offer- 
ed to  return  the  goods  to  defendant,  or  gave  any  notice  to  de- 
fendant of  the  loss  or  intention  to  sell,  but  sold  them  with  bis 
other  goods.  Defendant  proved  that  at  Cane  Creek,  in  Lan- 
caster district,  the  bridge  was  impassable,  and  the  usual  and 
only  crossing  place  was  at  the  public  ford;  tliat  he  had  a  suf- 
ficient team  of  five  horses  and  only  2500lbs.  of  load;  that  when 
he  was  about  a  quarter  of  a  mile  from  the  said  creek  there  fell 
a  small  shower  of  rain,  which  from  all  human  appearances 
could  not  effect  the  creek;  that  the  only  plaice  for  the  encamp- 
ing of  waggons  was  beyond  the  creek;  that  a  heavy  cloud 
appeared  to  lie  up  the  creek;  that  between  sun  down  and 
dark  he  entered  the  creek,  when  the  -water  did  not  rise  up 
to  the  bed  of  the  waggon;  that  the  ford  of  the  creek  upon  the 
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^posile  side  from  ^vhich  he  entered. was  very  bad^  tliat  defeudaul   ' 
knew  the  ford  and  had  crossed   it  in  going  down;  that    he  / 
then  stuck  or  stalled,  the  hind   wheels  sinking  down,  and  ia 
•twenty  or  thirty  minutes  the  water  rose  so  rapidly  as  to  be  bak* 
wny  up  in  dae  body  of  tlie  waggon  and  do  the  injury  complain* 
ed  of  by  the  plaintiff.     A  witness  also  proved  that  he  had  lived 
on  this  creek  for  forty  years,  but  he  never  saw  it  rise  beibre  or 
since,  as  it  did  on  that  occasion.     Plaintiff  recovered  full  va* 
lue  of  the  goods.     Defendant  appealed  on  the  grounds: 

1st.  Because  the  injury  proceeded  from  the  act  of  God^ 
and  as  such  defendant  is  not  liable: 

2d.  Because  as  plaintiff  kept  and  sold  the  goods,  without, 
notice  to  defendant,  he  was  thereby  discharged. 

The  opinion  of  the  court  was  delivered  by  Mr.  Jnstict 
Colcock. 

The  doctrine  in  relation  to  common  carriers  is  so  well  set- 
tled, that  little  need  be  said  to  shew  that  the  defendant  is  liable 
for  the  loss  which  has  been  sustained  by  the  plaintiff  in  this 
case.     That  he   is  a  common  carrier  cannot  be  doubted;  all 
who  carry  goods  from  one  place  to  another  for  hire  are  com* 
aon  carriers,  and  tliey  are  held  responsible  for  all  losses,  ex- 
cept such  as  happen  by  inevitable  accident,  as  by  the  net  of 
God  or  the  enemies  of  the  country.     The  evidence  reported  ia  A 
this  case  shews  no  such  inevitable  accident;  even  the  view  of  it 
presented  by  the  defendant  himself  will  not  support  hiaa;  for 
admitting  it  possible  that  so  sudden  and  rapid  a  rise  af  the    - 
creek  as  he  states  did  occur,  yet  it  is  manifest  that  if  he  had  ^  ^ 
gone  through  without  stopping,  n^  injury  would  have  resulted;  \ 
bis  stalling  then  and  not  the  rise  in  the  crdek  was  the  cause  of  \ 
injury,  and  if  such  a  ciiHiumstancc  were  to  operate  as  a  relief^], 
from  liabiKty,  then  carriers  of  this  description  would  be  always  j  ^ 
exempted.     But  this  is  not  all;  his- team  were,  not  otily  insuf-  | 
iicient,  but  he  himself  guilty  of  gross  neglect;  for  he  should  1 
have  ascertained  the  state  of  the  ford  before  he  entered  it.  f  • 

The  last  ground  presented  in  the  brief  is  rather  a  novel 
one*  That  aii  individual  w  ho  has  sustained  on  injury  should 
be  compelled  to  run  the  risqin?  of  a  still  greater  one  before  be 
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can  obtain   redress  for  the  first,  certainly  does  not  compoK 
with  the  boasted  wisdom  and  justice  of  the  law. 

There  was  certainly  no  obligation  on  the  plaintifF  to  deli- 
rer  the  goods  to  die  defendant,  nor  to  give  him  notice  of  sale; 
indeed  it  is  nothing  to  liim  whether  the  goods  were  sold  or  not, 
so  that  the  extent  of  the  iojury  was  otherwise  satisfactorily 
proved.  The  evidence  offered  was  such  as  the  nature  of  the 
transaction  afforded,  and  it  appears  was  sufficient  to  satisfy  the 
jury.     The  motion  is  refused. 

Gantti  Richardson,  Johnson,  and  Hti^cr,*  Justices,  con- 
curred. 

IFiUiams,  for  motion*         ClendcntUy  con^Ti. 


H.  LooMis  &:  Co.  vs.  Pearson  b  M'Michael. 

One  partner,  after  dissolution,  executed  a  note  in  the  partnership 
name  and  accepted  service  of  a  writ  in  the  same  way,  on  which 
udgment  was  obiained  by  default:  execution  levied  on  the 
goods  of  the  other  partner,  which  were  sold:  one  term  interven- 
ed between  the  levy  and  the  motion  to  set  aside  proceedings; 
which  motion  was  granted. 

This  was  a  motion  to  set  aside  the  proceedings,  so  far  as 
fegarded  M<  Michael.  The  following  facts  appeared  in  evidence: 
D.  W.  Pearson,  one  of  the  firm  of  Pearson  h  M*Michael,  signed 
the  name  of  the  firm,  after  its  dissolution,  to  a  promissory  note', 
drawn  in  favor  of  the  plaiutifis.  H.  Loomis  ^-  TUo.  who  issued  a 
writ  thereon,  the  service  of  which  was  accepted  by  said  Pear- 
son in  the  name  of  the  firm.  Judgment  by  default  was  entered 
up,  17th  April,  1S23,  and  a  fi.  fa.  lodged  with  sheriff,  who  le- 
vied on  a  negro  boy,  the  property  of  M^Michael,  by  virtue  of 
this  and  another  execution  in  favor  of  D.  Rumph.  The  sheriff 
sold  said  negro,  1st  Monday  in  January,  1824.  M^Micbael 
knew  nothing  of  these  proceedings  till  the  levy  was  made.  One 
court  intervened  between  the  making  of  the  levy  and  the  pre- 
sent application. 

The  presiding  judge  refused  the  motion,  on  the  grotind, 
that  M^Michael's  delay  in  making  tiiis  application  was  a  waivcy 
of  the  objection  as  to  irregularity. 
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To  reverse  ^hich  decision  the  defendant  appealed;  be** 
cause  the  proceedings  was  utterly  void,  and  there  was  no  suoh 
laches  on  the  part  of  said  defendant,  after  be  had  notice^  ^  as    ^*  * 
Would  amount  to  a  waiver  of  irregularity. 

The  opinion  of  the  Court  was  delivered  bjf  Mr.  Justice 
Colcock. 

In  this  case  two  questions  are  presented  for  detenninaiion: 
1st.  whether  one  copartner  can  bind  another  by  making  a  note 
after  the  dissolution  of  the  cbpartnershipt  2d.  whether  (me  co- 
partner can  enter  on  appearance  fOr  the  oth«:. 

It  is  unnecessury  to  go  into  any  reasoning  upon  either 
point,  for  both  bate  been  solemnly  adjudicated  by  this  coiirl« 

In  the  case  of  the  BAnk  of  Souih-CarolmUf  vs.  Humphreye 
fy  JUaihewSf  I  M^Cordi  388,  it  was  decided  that  after  the  dis- 
solution of  a  copartnership)  one  partner  cannot  bind  the  other» 
by  drawing  a  note  in  the  nume  of  tbefirnii  without  a  special  - 
power  ^ven  to  him  for  that  purpose*  And  in  the  cases  of 
KecUeyt  vs.  Keen  and  Perry,  decided  in  Charleston,  May  , 
term,  1822,  and  that  of  Uaslet  find  others  vs.  Street  md 
others f  2  M^Cordjp*  311,  it  was  determined  that  one  copart* 
ner  eaanot  authorise  an  appearance  for  the  other. 

On  either  ground  the  motion  must  be  granted  and  the  j«dg> 
meat  set  aside:  the  otyection  of  the  defendant  is  not  to  mera 
irregularity,  which  can  be  cured  by  pleading,  but  it  extends  to 
the  whole  proceeding,  which  as  to  him  is  absolutely  voic}. 
The  motion  is  granted* 

Richardson^  J^Tottj  Huger,  and  Johnson^  JusticeSi  €09* 
««rred. 

T.  fV.  Glover,  for  motion* 
/.  M.  Fetder,  contra* 

•  •  , 
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David  Ramsat  and  othen,  vs.  Robert  Marsh  and  others^  deftnm 

danis  in  sepofuU  tuits^ 

r  ffif  agreement  of  counsely  commission  to  take  testimony  was  u- 
^  ^'     smdj  to  be  used  in  several  easesf  held  that  the  eost^of  itcotdd 
'    he  taxed  but  in  one  of  the  dase^* 

Costs  of  *^  special  matter  and  agreement*^  allowed  in  eases  where 
the  issues  were  made  up,  though  afterwards  discontinued. 

The  question  in  this  case  arose  upon  a  motion  of  Phiin- 
tiff's  attorney,  to  strike  out  of  the  bill  of  costs  two  items:  first, 
«c  a  commission"  in  each  case,  which  was  taxed  by  the  clerk  for 
the  defendant'^  attorney;  and  second,  *'  special  matter  and  argu<- 
ment"  which  was  taxed  in  like  manner.  It  appeared  to  the 
conrt,  that  by  consent  between  the  counsel  and  to  accomnf odate 
the  plaintiff's  attorney,  it  was  agreed  that  but  one  commissi<m 
flbottld  issue,  to  be  entitled  of  all  the  cases  and  to  be  read  in  evi- 
dence  in  all.  Hts  honor  decided  that  under  these  circumstances 
the  commission  was  correctly  taxed  in  each  case. 

From  this  decision  the  plainttflk  appealed  and  moved  to 
bdVe  the  same  reversed  on  the  ground,  that  the  allowance  of 
£S  to  the  attorney  for  each  commission,  was  intended  by  the 
legislature  as  a  compensation  for  his  actual  trouble,  and  that 
therefore  the  taxation  alone  in  these  cases  was  contrary  to  law^ 

It  appeared  that  in  the  case  against  Marsh,  the  order  of 
nonsuit  was  confirmed  by  the  constitutional  court,  at  the  spriojf 
sitting,  1822,  and  that  m  all  the  other  cases  pleas  were  filed, 
issues  made  up  and  the  cases  marked  ^<  dlscontintied"  on^  tlie 
issue  docket,  at  October  term,  1822.  The  defendants  also  ap- 
pealed on  the  grounds: 

1st.  Because  under  the  circumstances  of  the  case,  the  tax- 
.    ation  should  not  have  been  opened:  ~*v 

*    2d.  Because  the  item  of  special  matter  and  alrgciment  was 
properly  allowed,  and  should  not  have  been  stricken  out: 

The  opinion  of  the  court  was  ddioered  by  Mr.  Justice 
Colcock. 

Under  the  circumstances  of  these  cases,  the  agreement  of 
the  counsel  to  make  one  commission  answer  for  all  the  cases  was 
a  very  proper  one;  as  a  recovery  on  the  part  of  the  plaintiff 
would  DO  doubt  have  rendered  it  unm|ces5ary  in  the  other  cases 
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.  to  go  agam  ffifto  his  title,  and  oge  commission  Would  have  been 
held  sufficient  by  the  court.  One  only  therefore  can  be  pro<* 
perly  charged,  and  die  £2  charged,  in  all  the  cases  not  triedi 
must  be  stricken  out. 

As  to  the  second  charge,  it  has  been  the  established  prac* 
tice  to  allow  it  in  all  cases,  not  within  the  summary  j^risdictioa« 
where  the    issue    has.  been   made  up,   and   therefore    those 
charges  may  be  allowed — ^in  all  the  cases  where  issue  wad 
V  regularly  made  up  and  the  cases  docketted.     The  motioiis,  art 

granted. 

Johnson^  Buger^  Richardson^  and  Abt^,  Justices,   con- 
curred 

Gantt^  Justice,  dissenting. 

UU  As  respects  the  chargt  tor  commission  in  each  cas0» 
i  at  ftrst  doubted  as  to  the  correctness  of  this  charge,  because 
the  same  interrogatories  were  made  to  apply  to  each  case,  and 
it  appeared  at  the  first  bhwh  to  be  unreasonable,  that  where 
only  one  commission  bad  in  fact  been  issued,  although  entitled 
'^  of  all  the  cases  wherem  David  Ramsay  and  others  *yere  plain* 

tifis  against  the  several  defendants,  that  ^is  item  should  be  al* 
lowed  in  each  bill  of  costs;  but  then  it  was  made  to  appear  that 
the  attornies  for  the  defendaot  had  consented  to  this  mode  of 
obtainiDgthe  testimony,  at  the  instance  of  the  plaintiffs  attor<# 
ney,  and  to  save  him  the  necessity  of  issuing  in  each  casft^ 
Now  as  the  trespasses  for  winch  the  several  actions  were 
brought  were  several  and  distinct,  and  the  commission  enti- 
tled of  each  case,  whereby  its  applicability  to  each  was  recog* 
jDiied  and  admitted,  I  thought  the  charge  allowable.  But  I  am 
less  dissatisfied  with  the  reversal  of  the  decision  below,  as  res- 
pects the  commission,  than  tiie  item  for  special  matter  and 

argnme&t* 

By  the  fee  bill,  the  several  items  are  particularized  which 
go  to  make  up  a  bill  of  "costs:  among  these  is  enumerated  the 
charge  for  "  special  matter  and  argument."  What  shall  con» 
stitute  special  matter  and  argument  is  not  defined;  but  from  the 
terms  used  it  must  necessarily  mean  some  incidental  matter* in 
th«  nrooress  of  the  suit,  wheretQ  in  truth  and  fact  argument 
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was  deemed  aecetsary.  Sucb  as  on  ^gunieiit  oo  a  demurrei^ 
tope  lor  ihe  jcontifiuaiice  of  a  cBjuwe  which  Hands  marked  for 
trial,  and  the  like.  But  when  the  plaintiff  discontinues  a  caoae 
by  leave  of  court,  which  is  always  granted,  this  cMnol  in  my 
-view  cons^tnle  special  matter  sod  argnment,  within  the  meaning 
ef  the  act.  I  infer  tl|is»  because  a  defendant  Gaono4  cobbis-^ 
teudy  witji  the  e^abUshed  usaige  and  pracljce  of  ^be  courts,  op- 
pose a  motion  for  nonsuii  or  discontinuance,  A  di^oDtinoftQce 
liy  leave  of  court  is  aToluntary  withdrawal  of  the  suit,  and  puis 
an  end  to  it,  and  it  cannot  readily  appear  how  it  should  sub- 
9^rv«4he  interest  of  a  defendant  to  oppose  d  motion  of  this 
kind.  Under  this  view  of  the  law,  I  thought  and  so  decided, 
that  the  charge  for  special  matter  and  argument,  in  all  the  cases 
discontinued  by  the  plaiptiff,  should  be  stricken  out  and  that  it 
should  be  allowed  only  in  tlie  case  brought  up  to  the  consti(u« 
tion^  court,  wbere  the  question  was  argued,  whether  the  plain* 
tiffs  were  entitled  to  support  their,  action  or  should  be  non« 
guitec),  as  baf)  b^en  f^yrdered  below. 

•4.  Bowi^^  for  pl^ntiffi. 

JSTobh  and  fVardlaiv^  for  defendants » 
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rtivru  a/  <'  nvUa  bona^^  Uh  an  e^peiGutiQH  agaimi  the  ^dmin^ 
Utrqtyr  of.  a.  decea$ed  sheriffs  is .  suffwieni^  uwler  the  act  cf 
1795,  to  sustain  a  iuit  on  the  sherijp^  bondj  against  his 
sureties. 

The  entry  of  the  word  «  saiisjied'^  5y  tJie  sheriff  on  an  execution^ 
is  sufUient  evidence  of  his  having  received  the  money  which  it 
eammdnds  to  be  made. 

The  verdict  of  a  jury  '*wejindf&r  the  plaintiff,  andaisess  dan^ 

ages  to ,"  if  sufficient  in  a  suit  on  sherds  bomd,  ta  aw^ 

ihorize  the  epfry  of  judgment^  on  ih$  issue,  of  nan  estfadmn. 
The  actions  beiiig  brought  on  a  sheriff's  bond,  and  the 
general  issue  being  pleaded,  the  defendant  moved  in  an-est  of 
judgmapt  iq  the  tyo  cases,  first  above  stated,  on  tbe  ground 
that  the  verdicts  of  the  juries  do  not  find  the  b^nd  declaradoii 
la  be  the  d^fl  of  the  defendant. 


^^         m  -U,       _«.    S 
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Tliese  were  acUoos  on  a  sheriff's  bond»  brought  ftgainsi 
the  defendant,  as  security  for  Wright  C.  Tyacm,  Anaa  sheriff 
of  Richland  district,  who  came  into  office  in  February,  and 
died  before  the  next  return. 

The  pliuDtiffs  produced  executions,  endorsed  by  the  sheriff 
•<  satisfied  in  full,  April,  1816."  No  return  of  <<  nulla  bona** 
or.  any  execution  against  the  sheriff  was  produced  in  evidence. 
The  plaintiff  produced  two  executions  against  Bineham,  as 
'  administrator  of  Wright  C.  Tyson,  with  nulla  bona  endorsed 
thereon,  but  no  return  sworn  to  by  the  sheriff.  One  of  diese 
executions  was  on  a  judgment  confessed  by  the  said  administra- 
te', and  the  other  was  a  judgment  by  default  a'gainst  said 
administrator.  The  phuntiffs  rested  their  cases  on  this  evidence. 
The  defendant  moved  for  a  nonsuit  on  the  following  grounds: 

1st.  Because  the  return  of  nulla  bona  on  the  said  ezecn- 
tions,  against  the  administrator  of  the  sheriff,  was  not  such  a  re- 
turn of  ^<  nulla  bona"  as  is  required  by  the  act  of  the  legislaturCi 
to  authorise  a  recovery  against  the  sheriff's  securities: 

2d.  Because  by  the  confession  of  judgment  in  one  of  the 
cases  apd  judgment  by  default  in  the  other  case,  on  which  the 
said  executions  were  issued,  was  an  admission  of  assets,  and 
the  return  of  nulla  bona  against  the  administrator  was  not  even 
prima  facie  evidence  of  the  insolvency  of  the  said  sherifi;  na 
plea  of  plene  adnuoistravit  having  been  pleaded  in  either  case:    1 

3d.  Because  the  mere  entry  of  <<  nuUa  bona"  on  said  ex« 
ecutions  was  not  sufficient  to  sustain  the  actions,  when  the  sheriff 
had  .not  sworn  to  said  indorsement  on  the  executions. 

The  motion  for  n<msuit  was  overruled  by  the  court.  The 
defendant  then  offered  evidence  to  prove  that  the  estate  of  the 
sheriff  was  solvent.  His  honor  charged  the  jury  that  the  evi«> 
dence  was  sufficient  to  sustain  the  actions.  With  regard  to  the 
proof  of  the  receipt  of  the  money  by  die  sheriff,  his  honor 
stated  that  the  entry  of  the  sheriff  on  the  back  of  the  execution 
*^  satisfied  in  full,"  was  sufficient  evidence  of  the  money  having 
been  received  by  him;  and  if  the  money  had  been  received  by  the 
plaintiff  in  the  action,  it  was  incumbent  on  the  defepdant  to  hav^ 
proved  it. 
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The  defeiklant  now  moved  for  a  non  suit,  in  each  of  tbe 
said  casesy  on  the  same  grotinds  taken  that  were  in  tbe  court 
below.  If  that  motion  should  fail,  then  the  defendaDt  moved 
for  a  new  trial  on  the  grounds: 

IsC*  Because  the  return  of  "  ntdla  bona^*  against  the  ad- 
Bmnstrator  of  the  shmff,  on  the  execution  issued  on  a  jadg- 
meni  confessed  by  tlie  administrator  of  the  sheriff,  and  on  theexe- 
cntioD  on  a  judgikient  by  default  against  the  said  administrator, 
were  neither  of  them  sufficient  in  law  to  warrant  a  recovery 
against  the  securities  of  the  sheriff* 

2d»  Because  it  was  not  a  compliance  with  either  the  letter 
or  spirit  of  the  act,  which  requires  a  return  of  ^  nulla  bonat'' 
against  tlie  sheriff,  to  warrant  a  recovery  against  his  securities. 

3d.  Because  in  the  actions  on  which  tbe  said  executions 
were  issued,  there  had  been  no  plea  of  ptene^admiinistravit  by 
the  adtmnistrator;  but  on  the  contrary  there  was  an  admissioti 
of  assets,  by  bis  confession  of  judgment  in  one  case,  and  in  the 
other  case,  by  suffering  judgment  to  go  by  default. 

4th.  Because  the  sheriff  had  made  no  regular,  sworn  re- 
turn OD  either  of  said  executions,  on  which  plaintiff  relied  as  a 
return  of  "  nuttii  bona." 

5th«  1  'ecause  the  return  of  the  sheriff  on  the  plaiatiff*s -ex- 
ecution *^  satisfied  in  full,''  was  not  sufficient  proof  of  tbe  money 
having  been  paid  to  die  sheriff;  and  his  honor  was  mistaken  ia 
charging  the  jury  that  the  burden  of  proof  was  thereby  thrown 
on  the  defendant,  to  prove  that  tbe  money  had  been  paid  to 
die  plaintiff..  The  jury  ought  to  have  been  allowed  to  conclude 
that  the  satisfattion  had  been  made  to  the  fJaiotiff,  from  die 
distressed  circumstances  of  the  plaintiff  and  his  sleeping  so 
long  over  his  claim. 

6th.  Because  the  verdict  was  contraiy  to  law  andcvideoce. 

TTie  opinion  of  the  Court  was  delivered  by  Mr.  Justin 
Colcoek, 

I  shall  not  consider  the  grounds  in  the  order  in  which  they 
ware  presented  in  the  brief;  but  in  the  order  in  which  tliey  were 
presented  on  the  trial.  The  first,  and  I  may  add  the  onlly  im- 
portant one,  is  whether  the  retiurn  of  <<  nulla  bona*'  against  the 


COLUMBIA,  NOVEMBER  TERM,  1824,        477 

Treasurkr  of  the  State,  vs.  M'Guire. 
tnfattinistrators  of  a  deceased  sherifl*,  is  a  compliance  with  tlie  • 
spirit  of  the  act  of  1795.  Tlie  act,  after  fixing  the  amount  of 
the  security  to  be  given  by  the  sheriff  and  directing  that  their 
bonds  shall  be  deposited  in  the  treasury  office,  and  that  a  copy 
certified  shall  be  good  and  sufficient  evidence  in  the  courts  of 
the  state,  in  any  suits  to  be  instituted  against  them,  concludes 
with,  '*  Provided  nevertiieless,  it  shall  not  be  lawAil  for  any 
person  who  shall  conceive  himself  aggrieved  by  any  sherid*,  to 
commence  an  action  against  the  security  hereby  required  t'O  be 
given,  until  a  return  of  ^  nulla  bona'  shall  have  been  made  on 
some  execution,  to  be  issued  against  the  said  sheriff,  either  at 
the  suit  of  the  person  aggrieved  or  some  other  person;"  and 
adds  that  after  such  retiim,  the  securities  shall  not  be  entitled  to 
an  imparlance. 

This  is  an  alteration  of  the  common  law:  it  deprives  the 
citizens  of  a  common  law  right  which  they  had  to  call  on  the 
securities  of  a  sheriff,  without   even  commencing  an  action 
against  him,  and  was  intended  as  a  partial  protection  to  the  se- 
canties;  for  when  this  course  was  pursued,  the  consequence  was 
that  the  securities  were  driven  to  the  necessity  of  saing  in  their 
turn  tbeir  principal;  and  if  he  had  any  propert}',  it  was  conceiv- 
ed to  be  but  just  that  those  who  had  been  injured  by  him  should 
be  required  in  the  first  instance  to  take  hold  of  that  property, 
provided  it  could  foe  obtained  by  the  ordinary  mode  of  proceed- 
ing—-<u[i'  execution  against  the  goods.  But  the  legislature  never 
intended  that  the  party  injured  should  prove  that  the  sheriff  was ' 
insolvent;  that  he  should  be  compelled  Co  pursue  a   sheriff' 
through  all  the  courts  of  law,  to  ascertain  if  he  had  oot  some^ 
hidden  treasure;  for  this  in  most  cases  (in  all  of  those  now  before^ 
jribe  court)  would  have  amounted  to  a  complete  protection  to  the* 
sheriff.     One  who  bad  a  small  demand,  would  be  content  to  losav 
il^  ratlier  than  expend  his  time  and  perhaps  a  greater  amount  of 
zaoney  than  that  which  be  claimed,  in  purrait  of  it.     An  execu-^ 
tion  then  against  the  estate  of  the  sheriff,  after  bis  death,  proves, 
as  much  as  an  execution  against  the  estate  of  the  sheriff  during^ 
lifetime^  viz:  that  there  is  no  property  of  his  which  can  be 
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found;  aad  this  h  all  the  lavf  inteoded  to  require  of  the  party  ng* 
grieved,  before  he  proceeded  against  the  securities. 

Now  let  us  see  to  what  result  the  argument  of  the  defen* 
dant's  Gouasel  will  lead.  The  law  requires  that  tb^  should  be 
a  return  of  oulla  bona  against  the  sheriff.  The  sherUfis  dead^ 
be  died  before  the  party  aggrieved  knew  that  he  bad  sustained 
vmy  injury  by  his  acts.  You  cannot  get  an  eKecuiion  against 
a  man  after  bis  death,  therefore  the  plaintiff  is  remediless;  the 
representatives  of  the  deceased  sheriff  are  to  keep  all  the  onooey 
he  received  before  his  death.  Can  it  be  believed  thai  the  le- 
gislature intended  to  produce  such  monstrous  injustice?  AgaiOt 
the  words  of  the  act  shew  the  meaning  of  the  legislature,  as  well 
as  the  object  which  they  had  in  view.  Their  langa^e  accords 
with  their  intention.  A  nulla  bona  is  required;  now  the  return 
of  a  nulla  bona  is  the  return  which  is  made  on  an  eiecution 
^  against  one's  goods  (a  fieri  facias);  it  is  therefore  not  an  execo* 
tion  against  the  person  which  is  required,  and  if  against  the 
goods,  it  may  as  well  issue  afier  his  death  as  before. 

The  next  ground  of  objecti<Ni  is,  that  the  return  of  dbe 
sheriff  is  not  sworn  to.  This  was  done  before  the  evidence 
went  to  the  jury,  and  tliat  the  court  has  the  power  to  order  the 
officer  to  complete  his  return,  cannot  admit  of  a  doubt*  From 
the  course  of  the  argument,  it  appears  as  if  the  objectioa  was 
intended  to  extend  to  the  form  of  the  return;  but  this  would  be 
futile  indeed*  when  the  return  b  in  the  very  words  of  the  act* 
I  think  I  have  shewn  thai  it  was  not  the  intendon  of  the  legisla-- 
lure  to  require  that  die  party  aggrieved  should  prove  that  the 
sheriff  was  insolvent,  before  he  proceeded  against  the  securities 
k  is  therefore  unnecessary  to  examine  whether  this  was  or  waa 
not  proven  by  the  records  against  the  administrators,  or  was  o»^ 
was  not  the  £mu. 

As  to  the  entry  (made  in  the  hand  writing  of  the  sheriff^ 
bdng  sufficient  evidence  to  prove  prima  facie,  the  receipt  of  th# 
money  by  him,  Kttle  need  be  said  The  execution  conraandft 
him  to  make  the  money,  and  he  says  by  the  word  **  satisfied** 
that  it  has  been  made:  it  follows  as  a  fair  <ionclusaon,  timt  it  waf 
made  by  him.     The  practical  result  of  this,  will  at  once  shew 
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the  propriety  of  it.  If  the  party  aggrieved  were  requiretl  to  pro*- 
rlucc  the  sherifTs  receipt,  where  woujdhe  findit^  In  theposscsi*. 
Mon  of  the  plaintUI?  Perhaps  so.  Theti  he  mu^t  fiodth^  pl^iiK 
tifl;  but  perhaps  it  is  not  in  his  possession^  as  it  migl^t  be  io  th0 
possession  of  some  other  who  bad  paid  it  for  him,  and  be  .must  bcti 
sought;  whereas  if  the  fact  be  that  the  n^oney  has  been  piaijl' 
away  by  the  slieriflf,  he  is  in  possession  of  the  receipt;  or  if  re« 
ceived  by  the  plaiutiiF  or  the  attorney,  he  most  be  in  the  posses- 
sion of  the  order  to  enter  the  satisfaction. 

I  come  down  to  the  last  gronnd  in  arrest  of  judgnaent„  an^l^. 
although  It  must  be  admitted  that  the  verdicts  are  informal,  yet 
they  are  sufficient,  when  taken  in  connexion  with  the  pleadings 
and  evidence  (which  was  full  and  complete  as  to  the  ef ccapoa 
of  the  bond  as  required  by  the  act)  to  justify  a  refusal  of  the 
motion.  The  words  «  we  find  for  the  plaintitf,"  when  not  coun* 
teracted  by  any  finding  for  the  defendant,  arc  sufficient  to  con-*  ^ 
vcy  the  intention  of  the  jury,  tliat  they  meant  to  find  for  the 
plaintiff^  on  all  the  issues  submitted.     But  in  this  case,  thevcr* 
diet  of  thejur}',  "  we  find  for  the  plaintifi'  so  much  damages"  ^ 
are  conolusivc  of  a  finding  for  the  plaintiifj  on  the  issue  of  noa 
est  factum;  for  without  such  a  finding,  tbcy  could  not  have  a$« 
sessed  the  damages. 

JL&vy  and  J^f  fVillie,  for  motion^ 

Starke^  contra.^ 


Danihl   O.    Mitchell,   iis.    John   Hu&iphries  &  ELx^Aa 

Dawkins. 

After  the  adjournment  oj  the  courts  at  which  the  verdict  Vfds  obtain* 
eJ,  it  is  too  late  for  the  defendant  to  obtain  the  order  of  eonfi 
for  submitting  the  condition  of  a  pensd  bomd  to  aywy. 

The  plaintiff  had  sued  on  a  penal  bond^.  oondkioned  for 
the  delivery  of  negroes  to  him  as  sheriff  of  Union  district* 

The  defendants  had  only  pleaded  non  estfadUMf  and  issue 
was  found  against  them:  this  was  at  spring  court,  1834.  Plais^ 
tiff  entered  up  his  judgment  12th  April,  1B24,  for  penalty  of 
bond;  execntion  lodged  wiA  the  sheriff  13th  Afigif  1834,  apd 
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levied  on  the  defendaiu's  land  die  12th  of  May^  1 824.  Execii'*^ 
tion  wa»  also  issned  for  the  penalty  of  bond,  on  the  }M>  Majv 
1824:  at  chambers,  Mr.  Justice  Johnson  granted  an- order  that 
all'  further  proceedings  on  the  above  execution  should  be  staid^, 
vntil  the  plaintiff  submit  the  condition  of  the  bond  OO'  which  the 
action  was  brought  to  a  jtwy-* 

*    The  plaindff  moved  to  reverse  tfiat  order  on  the  ibl]owin|r 
grounds; 

1st.  Because  die  defendants  ought  to  have  obtained  a  rule 
of  court,  to  compel  the  plaintiff  to  submit  the  condition  of  the 
bond  to  a  jury,  before  the  plaintiff  had  taken  out  his  execution;. 

^d.  Because  as  the  plaintiff  had  entered  up  his  judgment^ 
and  isshed  his  execution,  and  levied  on  defendant's  land,  it  wai^ 
then,  too  late  to  apply  for  an  order  to  submit  die  condition  of  Ae 
bond  to  a  jury. 

3d.  Because  a  judge  at  chambers  has  bo  powef  to  gradt 
such  orders  in  vacation. 

5nie  opinion  of  the  court  teas  delivered  Jy  Mr.  Justiii 
'Cokock. 

This  case  k  decided  by  the  case  ofDurkty^  vs.  Hammond^ 
2  Con.  Rep.  151:  after  execution,  the  defendWit  must  seek 
his  remedy  in  e.|uity.  If  he  would  not  avail  himself  of  the  pro-^ 
virions  of  the  act  made  to  relieve  him  from  the  expense  an4 
trouble  of  an  equity  suit,  he  can  now  have  no  claim  for  the  as«- 
sistance  of  this  court.  He  should  have  obtained  the  order  of 
court,  to  compel  the  plaintiff  to  submit  the  condition  of  the  bond, 
at  all  events,  before  the  court  adjourned  at  which  the  verdict 
was  obtained. 

The  motion  is  granted. — Huger  and  GantU  Justices,  coO"- 
Ouned* 

W%Uiam$t  for  modon^ 
Herfidon,  contra* 
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1^  loas  proved  on  the  part  of  the  plaintiff  that  defendant  went  into 

fostession  of  the  lund  in  dispute  under  L  P.  by  ivhtnn  it  had 
een  mortgaged;  that  the  mortgage  was  foreclosed  in  equity, 
the  land  sold  under  decree^  and  purchased  by  plaintiff:  Held 
that  plaintiff  was  not  bound  to  shew  a  grant  from  the  state^  or 
■any  other  title^  as  against  defendant* 

It  was  incompetent  for  defendant^  in  this  action^  to  shew  that 
the  mortgage  on  which  the  decree  had  been  obtained  wasfrau* 
idident. 

This  was  an  action  of  trespass,  to  try  title  to  a  tract  of 
land.  The  plaintiff  produced  the  exeni[;liliration  of  proceed- 
ings in  the  court  of  equity,  Elijah  Foster,  vs.  John  Foster >  in 
which  was  a  decree  to  foreclose  a  mortgage  of  the  land  in  div 
pute,  made  by  John  Foster  to  Elijah  Foster,  on  1st  March,  181d: 
deed  from  Livingston,  commissioner  in  equity,  to  plaiotiff,  dated 
Oth  May,  1 832.  The  bill  was  filed  on  the  10th  January.  1822. 
Wm.  B.  Lewis  tlien  proved  that  John  Foster  was  in  possession^ 
of  the  land  up  to  January  or  February,  1822,  when  the  defend* 
unt  took  possession;  he  understood  from  the  defendant  that  be 
entered  under  the  authority  of  John  Foster,  who  had  been  in 
possession  from  the  latter  part  of  1818,  or  early  in  1819:  the 
annual  rent  worth  about  fidy  dollars. 

Here  a  motion  for  nonsuit  was  i^ade,  on  the  ground  that 
the  plaintiff  had  not  traced  his  title  to  any  grant  from  the  state; 
but  overruled,  because  it  having  appeared  that  the  defendant 
had  gone  into  possession  by  the  authority  of  John  Foster,  he 
was  considered  as  his  tenant,  and  could  not  be  permitted  to  dis- 
pute the  recovery  under  which  the  land  had  been  sold.  The 
defendant  then  attempted  to  shew  a  title  in  himself  and  pro* 
duced— 

1st.  A  deed  from  J.  Hamilton,  Sheriff  of  Abb^vilik  dl8»< 
trict,  dated  8tli  May,  1822. 

2nd.  A  judgment,  John  T.  Coleman  ys».  John  Foster^ 
signed  1st  April,  1819,  and  execution  the  same  day;  levy  (en- 
dorsed) 6th  May,  1819;  land  sold  on  the  3rd  Janaary,  1820, 
by  John  Newby,  Sheriff,  to  James  Coun.  It  further  appea£« 
ed  that  Foster  had  said  that  the  mprtgage  on  which  the  decree 
of  the  court  was  found^d^  had  h^w  givm  lo  cover  the  prpperty 
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^rom  creditors;  thjit  the  records  had  been  searched  and  iio 
incumbrance  found;  that  Foster  bad  also  said  that  Conn 
liad  bought  the  land*  and  be  had  held  it  as  his  (Coun's)  tenant 
at  will.  Coun  said  he  had  bid  in  the  land  ns  the  properly  of 
John  Foster,  and  paid  his  own  money  for  it;  but  that  Jolm 
Foster  after^vaxds  re-paid  hiin  his  money.  In  reply  to  this^ 
the  plamtLflf  proved  that  a  judgment  had  been  recovered  against 
John  and  Elijah  Foster,  on  a  note  which  they  said  had  been 
given  for  the  original  purchase  money  of  this  land,  and  that 
Elijah  had  been  arrested  on  a  ca.  sa.  issued  on  that  judgment^ 
and  had  paid  it,  and  was  discharged  by  assigning  the  decree  of 
the  court  of  e;|uity  to  the  plaintiiT,  and"  that  both  kllijah  and 
.John  had  said  that  the  mortgage  was  given  by  John  to  Elijah^ 
to  counter  secure  him  for  being  his  security  on  the  note  to 
Taylor. 

On  this  evidence,  the  jury  found  a  verdict  for  the  plaintifl^ 
and  the  defendant  now  moved  for  a  new  trial  on  the  grounds: 
1st.  That  it  should  have  been  left  to  the  jury  tp  decide 
bow  the  defendant's  possession  commenced: 

2nd.  That  the  plaintiff  did  not  produce  a  suiTicicnt  title: 
3rd.  That  if  plaintiff's  title  was  prime  facie  good,  the  de- 
fendant shewed  a  better. 

The  opinion  of  iht   Court  was  delivered  by  Jijr.  Justice 
Colcockn 

It  appearing  in  proof  that  the  defendant  in  this  action  was 
In  possession  by  the  authority  of  John  Foster,  it  was  sufficient  for 
the  plainlitf  to  shpw  a  title  from  John  Foster.  It  is  well  estab- 
lished that  the  defendant  to  a  judgment  or  decree  cannot  hold 
against  a  purchaser  under  such  judgment  or  decree;  and  the 
rule  would  be  of  little  practical  utility,  if  it  did  not  extend  to 
one  put  in  possession  by  him.  The  non-suit  was  then  proper- 
ly refused,  and  the  defendant  must  rest  on  a  title  in  himself,  and 
diq>rove  if  he  can  that  he  went  in  under  John  Foster.  I  will 
uow  ejDquire  whether  he  has  done  s6. 

The  deed  produced  by  him  is  dated  two  days  after  the 
plaiotitf^s  deed;  but  it  is  said  that  it  is  tlie  dee<J  of  the  Sheriff, 
md  it  nmt  have  relation  back  to  the  date  of  tlie  judgment 
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"which  operated  as  a  lien  on  it.  Now  the- objection  to  this  i$, 
that  the  defendent  himself  has  shewn  that  the  Sheriff  had  no  le- 
gal authority  to  tuake  the  deed.  Coun  says  he  purchased  the 
rland  for  Jolm  Foster,  as  a  firiend,  and  paid  the  Sheriff  the  mo- 
ney, and  that  he  was  afterwards  repaid  fay  John  Poster.  The 
4ien  is  then  discharged,  and  it  was  not  competent  for  Coun,  ai^ 
ter  he  was  repaid,  to  authorise  tjie  Sheriff  to  make  a  title  to  tiic 
defendant.  This  would  be  a  very  convenient  mode  to  cover 
.property.  The  deed  maybe  considered  as  a  good  deed  from 
Jolm  Foster,  by  his  agent,  as  of  the  date  at  which  it  was  made, 
and  as  sncht  can  have  no  operation  or  effect  against  the  plaii)- 
tiff 's  tide.  It  is  contended  however,  on  the  part  the  defendant, 
that  his  deed  mi|st  avail,  because  the  mortgage  from  John  to 
JSlyah  Foster  was  fraitdnlent.  But  to  this  conclusive  objec* 
tions  are  presented;  first,  that  the  jadgment  of  a  court  of  com- 
.petent  jurisdiction,  upon  a  matter  of  a^hich  it  has  cognizance, 
cannot  be  impeached  collaterally,  but  it  stands.iinn  unitil  vaca- 
ted or  reversed,  and  biqds  not  only  parties  but  privies.  18 
Johnson,  Rep.  141  and  561,  Halt  vs.  ScJiton  fy  Schenck. 

If  this  were  not  the  case,  there  would  be  no  security  to 
purchaser  oor  any  end  of  litigation.  Could  the  plaintiff  in  this 
case,  have  imagined  that  John  Foster  or  any  one  claiming  q»- 
der  him  would  be  permitted  to  come  in  and  say,  this  mortgage 
was  fraudulent?  Could  he  have  been  prepared  for  such  an  ob^ 
jectionf  Again,  if  John  Foster  could  have  contested  this  point, 
after  the  decree  of  the  court  of  equity  and  while  that  was  in 
force,  when  would  it  be  settled?  not  by  this  decision  If  the 
declarations  of  a  defendant  could  be  admitted  to  prove  that  a 
bond  or  note,  on  which  a  judgment  had  been  obtained,  waa 
void,  hanng  been  given  for  usury,  illegal  consideration  or 
by  darcss,  thus  collaterally  destroying  die  judgment,  there 
would  be  no  safety  in  purchasing  at  Sheriff's  sales.  An  un« 
principled  man  or  a  disappointed  debtor  might  be  induced  to 
make  such  declarations,  and  thus  deter  men  from  buying  at  % 
Sheriff's  sale  any  of  his  property.  If  a  solaom  deed  and  a  d«P^ 
cjree  of  a  court  are  not  ^toppels,  I  am  at  a  loss  to  conceive  wbait 
But  it  is  a  w^iste  of  time  to  say  more  qa  this  point;  tiir 
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auUiorides  are  deer  as  well  as  the  principle.  See  Phillips  on 
Evideneef  2^6.  But  if  it  had  been  competent  to  assail  the 
mortgage  in  this  trial,  the  evidence  offered  did  not  prove  that 
it  was  fraadulent.  The  declarations  of  the  Fosters  were  proven 
to  be  different  at  different  times;  and  the  internal  evidence  offer- 
ed hy  the  circumstances  of  the  case,  preponderate  in  favor  of 
the  legality  of  the  mortgage.  The  proof  that  John  Foster  was 
in  embarrassed  circumstances  wouki  readily  induce  a  belief  that 
security  had  beeo  req|tiired  of  him  by  Taylor,  when  the  land 
was  sold:  the  subsequent  aneest  of  Elijah  on  a  ca.  sa*  and  satis- 
faction of  the  debt  to  Taylor  by  him,  together  witb.Uie  execu* 
tion  of  the  mortgage  and  the  decree  thereon,  irresbtahly  lead  to 
the  conclusion  that  the  mortgage  was  a  real  one. 

But  this  is  not  al]|  if  the  deed  to  the  defendant  could  be 
considered  as  a  deed  from  the  Sberifi^  and,  could  have  relation 
back  to  the  judgment,  yet  it  wouki  not  avail  the  defendant^ 
wliile  the  mortgage  remains  of  force  and  the  decree  of  die  couvt 
onreveirsed}  because  the  mortgage  is  prior  in  date  to  the  judg- 
ment, and  does  not  loose  its  binding  efficacy  as  to  a  judgment, 
firom  its  not  being  recorded^  See  1^^  JScry,  304,  and  2nd  Bay, 
80;  fiut  this  ground  may  be  considered  aa  gratuitous,  eaougii 
having  been  before  determined.  In  every  possible  point  of 
view,  and  giying  the  defendant  the  full  benefit  of  Coun'js  testi- 
mony, it  is  clear  that  the  verdict  is  right,  and  the  motion  for 
the  new  trial  is  thereforonrefuscd. 

Richardson^  Johnson,  JVbl/,  concurred. 


ExECLnonGLENx,  vs.  Joseph  M*Cullough. 

Defendant^  maker  of  a  promissoory  note^  said  ^^I gave  the  noie^ 
but  it  was  for  rotten  tobacco^  and  I  will  nwer  pay  it;  but  I 
will  not  plead  the  statute  of  limitations:**  Held  a  sufficient  ac-- 
knowkdgement  to  take  the  note  out  of  the  operation  cf the  statute. 

Tbk  aciioi»  was  brought  on  a  promissory  note  given  for 

tobacco*    The  defences  relied  on  were,  that  the  tobacco  was 

worthless,  and  the  statute   of  limitationr.       The  following 

ekpressioii  of  defendant  was  relied  on  to  take  the  case  out  of  tke 
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statute;-*-"!  gave  the  notCi  but  it  was  given  for  rottett  tobacco 
and  I  will  never  pay  it;  but  I  will  not  plead  the  statute  of  limi* 
tacions."     His  honor  overruled  a  motion  for  a  i&on-suit^  and 
under  his  charge,  the  jury  found  ibr  plaintiiT. 

A  motion  was  now  made  for  a  non-suit—* 

Because  %om^from%sc^  either  express  or  implied,  isncces* 
sary,  to  prevent  the  operation  of  the  statute,  and  there  was 
none  in  this  case. 

A  motion  was  also  made  for  a  new  tri^l-^ 

Because  bis  honor  erred,  in  cfaarginl^  the  jury,  tliat  de- 
fendant, was  entitled  to  no  benefit  from  his  declaration  that  the 
tobacco  was  rotten;  although  it  was  a  part  of  the  same  conver- 
sation above  referred  to. 

7%omp«on,  /or  motion,  contended  tliat  there  sliould  be 
sotne  prowdiey  within  four  years,  take  a  case  out  of  the  statute 
<>f  limitations,  and  referred  to  Lawrence  vs.  Hopkins^  13  Johns* 
288.  If  an  admission  of  the  debt  be  made,  but  with  words 
denying  the  plaintifTs  right  to  recover,  no  inference  can  arise 
of  a  promise  express  or  implied*  The  admission  can  only  be 
construicd  as. evidence  of  a  promise^  but  the  express  refiisal  to 
pay,  and  dcfiial  of  the  right  to  recover,  exclude  any  such  ira« 
plication.  Sands  vs.  Gelston,  15  Johns.  518;  Danforth  vs. 
Culver,  11  Johns.  146.  Tlie  promise  not  to  plead  the  statute 
of  limitations  is  not  enough.  It  is  a  new  and  substantive  pro^ 
mise  for  which  there  was  no  considcraflon;  and  not  competent^ 
for  the  purpose  of  reviving  a  former  promise. 

Irbjfy  contra,  thought  this  case  had  been  already  decided.  It 
was  ibrmerly  before  this  court.  -  The  court  then  said  the  words 
were  sufficient  to  take  the  case  out  of  the  statute;  but  the  pleadings 
were  wrong,  and  the  case  was  sent  back  on  the  ground  ta  be. 
seen  in  the  case  o/  Glen  vs.  M^  CtdlougL  The  words  in  this 
case  differ  firom  those  in  the  cases  c|note4  from  Johnson.  Where 
a  party  admits  liis  ngoatore  to  a  note,  but  says  he  has  paid  it, 
he  affirms  the  very  fact  of  which  the  statute  raises  the  presump* 
tjbn.  In  other  ioatances,  be  is  boaad  to  prove  the  truth  of  all 
words  accompanying  his  adaodssioDt  deayiiig  the  right  to  recov^ 
9.    Dean  w.  JPittSft  10  Mms.  96. 
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The  6pinion  of  the  ci^uri  was  deUterei  iy  Jtr.  Justice 
JHchardion. 

tt  idnow  well  setded  that  at)  acknowledgement  of  a  debt  i» 
gtifficient  to  take  it  out  of  the  statute  of  limitationsy  tliougb 
there  has  been  no  new  promise.  12  Vin.  102;  2  Satid.  64, 
note;  11  Johns.  146; 

In  tho  case  before  us,  the  deiendant  plainly  acknowledg-' 
cd  the  note  to  be  his,  which  takes  it  out  of  the  statute;  hot  said 
he  would  not  pay  it,  because  given  for  rotten  tobacco,  and  yet 
that  he  would  not  plead  the  statute.  Here  then  he  takes  upon 
himself  the  burthen  of  shewing  n  want  of  consideration,  alter 
acknowledging  the  debt.  It  is,  in  my  o[Mnion,  precisely  like 
the  case  oiDean  vs.  Piits^  10  Johns.  35,  wheiH^  the  maker  of  a 
note  admiited  it  to  be  his,  but  said  be  would  make  it  appear 
that  it  had  been  paid;  which  was  held  to  cast  upon  lum  the  nr- 
cessity  of  proving  pa3rment,.    The  motion  is  lefiised. 


jAMt:s  A.  M^CooL,  vs.  Javr§  M'CLtxKr. 

wiciion  on  the  case  for  proeurif^  the  defendant  tb  be  ittegaUy  ar>* 
resteri  on  a  ca,  sa.  The  declaration  tdledged  ik^k  the.ea.  sa* 
had  issued  in  a  case  m  which  ^*X  wV."  kmzi  pltnjid^;  but  in  me 
ca.  sa.  offered  in  evidencr,  "J.  t-V.  &&  Co."  appeared  to  be 
plaintiffs:  Held  no  variance;  the  words  *^(Snd  Co. ^'  having  no 
sigyiificaiion. 

But  as  ihe  execution  was  void^  the  judgment  of  which  it  issued^' 
having  been  it  regular  and  set  aside,  trespass  and  not  tmte  wa& 
ihe -proper  action^ 

Tins  was  an  action  on  the  casei  agaiiist  4he  ckfeodant  Cnt 

Caunng  and  pirecuriag  the  plaintiff  to  be  illegally  ^arreMed  «ik 

d^Fuca.  sa.  the  judgment  for  which  it  was  fsftued  having  beea 

set  aside  for  irregularity.    The  declaV'ationr  stated  timt  the  ea. 

sa.  had'issaed  in  a  case  wherein  James  M^Cluny  was  plaindiF, ' 

and  James  A.  M«Cobl  defendbnt;  but,  as  it  appeared' by  the  ca. 

sa.  now  ofi^red  in- evidence,  it  had  issued  in  tlie  nampc  of  Jame^ 

M<!luny  ^  Co.  vs.  James^  A.  M*Coo9;  for  which  variation  ^lo 

court  ordered  a  non-snit*     PlaintifPs  attorney  then  moved  the 

court  for  leave  to  amend,  as  the  pl^dhigs  on  llhe  part  o^ 
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defeodant  were  in  an  imperfect  states  this  was  however  refused* 
Plaintiff  then  gave  notice  of  an  appeal  on  the  (bllowing.^ouods: 

1st.  Because  the  evidence  offered  was  sufficient  lo  sup- 
port the  declaration* 

2nd.  Because  the  setting  out  the  name  of  the  Plaintiff  in 
the  ca.  sa.  under  which  the  plaintiff  had  been  illegally  arrested^ 
wasjsurplusage;  as  It  might  have  been  stricken  ouf ,  and  the  dec* 
laration  still  would  have  been  good. 

3rd.  Because  at  all  events,  the  plaintiff  ought  to  faava 
been  permitted  to  amend* 

jf.  W.  Tkompsoyij  for  motion^  contended  that  this  was 
not  a.  fatal  variance.  It  was  not  necessary  to  the  sustain- 
'ing  of,  the  action  to  have  alledged  in  whose  name  the  ex- 
ecution issued;;  it  was  an  immaterial  averment,  and  might 
have  been  stricken  out,  without  injury  to  the  declaration^ 
and  if  so,  the  vai*iance  will  not  vitiate.  Surplusage  may  be 
stricken  out.  There  is  a  difference  between  actions  in  form 
ex-contract  and  those  of  exudelicto;  contracts  must  be  more 
particularly  set  forth.  But  all  events,  leave  should  have 
been  given  to  amend;,  which  has  been  done  even  after  verdict. 
In  fact  there  was  no  variance  or  an  immaterial  one;  the  addi« 
tion  <<b  Co^^  was  of  two  unmeaning  characters.  Cited  1  71 
JR.  236;  9  East,  162;  Phil.  Ev,  171;  2  Esp.  Dig.  492;  2 
Con.  Rep.  249;  1  Chit.  Pi.  372;  13  Ea9ts  647;  14  Johns. 
89;  9  Johns.  82;  1  Chit.  PL  231;  2  M  Cord,  49. 

WilKams,  contra^  contended  that  although  the  allegatioa 
ought  have  been  omitted  in  the  declaration,  yet  being  inserted, 
it  became  material.  The  wrong  description  of  the  execution 
might  mislead  a  defendant.  Time  is  not  material,  bat  tha 
foimdation  of  the  action  mnst  be  correctly  set  forth. 

Bat  OB  another  ground  the  non-suit  must  be  supported* 
There  being  m  point  of  law  no  judgment  oh  which  the  ca.  sa. 
»coiM  issue,  it  was  void;  the  arrest  was  false  impnsonnpenl^ 
and  tkis  action  should  have  been  trespass  and  not  case.    Ufbe.  ■ 
proceeding  were  not  void  or  irregular,  the  plaihtiff  coujd  np.t.^ 
maintain  any  action  fer  the  injury.    If  trespass  vi  et  armis  will 
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lie,  case  will  not.  If  it  appear  that  the  action  cannot  be'sup^ 
ported,  the  court  wHl  not  set  aside  the  non-sntt,  tboagh  this  spe- 
cific ground  was  not  taken  in  the  court  below.  Cited  3  ffih. 
341;  2  Blae.  Rep.  1  (S.  C.)  845;  2  Sir.  393;  2  fVib.  226;  2 
PI  Rep:  694;  1  Esp.  Dig.  part  2nd.  193. 

Tkompson^  in  reply.  Trespass  lies  wheB  the  injury  proceeds 
directly  from  the  act  of  the  defendant;  but  the  injury  here  pro- 
ceeded indirectly  from  the  act  of  suing  out  the  execution.  The 
aict  of  the  Sheriff  was  the  direct  occasion  of  the  injury;  9fideweu 
if  the  defendant  had  been  in  company  with  him,  the  piuntiffmigbf 
have  waived  the  trespass  and  g(»ie  for  ithe  damages«ustained  by 
4ie  expenses  to  wUch  be  was  put,  and  his  lying  ingaol.  The 
process  on  the  face  of  it  appeared  to  be  regular;  the  plaintiir  had 
oo  reason  to  think  it  otherwise.  A  party  is  not  to  be  cfawged 
with  a  trespass  which  be  did  not  and  could  not  kaxmr  that  he 
was  committing. 

It  is  not  umversally  true  that  where  trespass  will  lie,  case 
will  not;  as  in  the  action  for  crim.  con.  1  Chit.  PI.  38, 104.-^-- 
On  the  subject  of  variance,  he  furth^  cited;  5  Johns.  84;  I<L 
89;  9  Johns.  82. 

The  cpinion  of  the  cowri  was  delivered  if  Mr,  Jiudke 
Coloeck, 

In  this  case  the  plaintiff's  motion  must  succeed,  on  the 
grounds  «taied  in  his  briefi  It  m  comtetved  that  there  is  Jo  /act 
no  variance;  the  letters  '^&  Co."  have  no  signification  in  legal 
proceedings.  They  can  amount  to  no  definite  description  of 
person;  nor  indeed  are  they  evidence  that  there  were  any  other 
parties  to  the  suit  than  the  one  specifically  named*  If  indeed 
there  were  any  such  other  parties,  all  the  rules  of  pleading  re^ 
quire  that  they  should  be  named.  But  if  the  words  are  p«r> 
mitted  to  receive  their  usual  meaning,  it  would  not  be  fttal; 
ibr  the  action  is  not  founded  on  the  Exon.  The  complaint  is 
that  a  trespass  has  been  committed;  and  if  it  had  been  commit, 
ted  at  the  instance  of  several,  all  of  whom  would  have  been 
liable,  yet  it  docs  not  follow  that  the  injured  party  must  sue 
them  all;  each  is  answerable;  and  thereibre,  it  is  not  a  mistaie^ 
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ment  to  say  that  a  trespass  was  committed  by  one,  when  that 
one  was  accompanied  by  others.  It  is  sufficient  however,  that 
the  letters  are  considered  as  nnmeaning. 

But  the  defendant  contends  that  diere  is  another  ground  of 
non-snit  which  the  court  must  take  notice  of;  for  if  the  caso 
were  sent  back,  the  motion  might  still  be  made  on  that  ground; 
«Qd  if  supportabk,  the  court  should  determine  it  here  and  put 
an  eud  to  the  litigation  of  the  parties.  It  is  tiiat  the  action  is 
Biificonceived;  that  it  should  have  been  trespass  aad  not  case^ 
uMl.this  presents  to  the  plaintifff  an  insurmountable  difficulty* 
I  lay  it  down  as  a  general  rule  that  where  the  act  is  illegal, 
and  the  injury  proceeds  directly  from  the  act-^trespass  is  the 
proper  acioo;  for  although  there  is  no  actual  force,  yet  in  all 
iUegal  ao(s  diere  is  an  implied  force,  and  aH  illegal  acta 
are  contra  paeem.  Here  the  arrest  was  iUegal;  the  process  was 
irregular  and  void:  the  party  is  therefore  entitled  to  his  remedy; 
against  whom  shall  he  proceed!*  not  against  the  officer,  be- 
cause he  coqU  not  eniiuive  into  the  regularity  of  the  process*. 
On  its  face,  it  appeared  to  be  in  usual  form:  he  must  then  pro* 
ceed  to  the  source  from  whence  the  process  proceeded,  which 
is  the  plaintiff  who  caused  the  ca.  sa.  to  issue.  It  is  obfected 
that  he  was  not. personally  psesent;  th^ct  therefore  as  to  him 
was  not  immediate;  but  the  ansieer  is,  die  execution  Is  the  in* 
strnment  which  inflicts  injury,  and  the  officer  is  the  mediuffl 
through  which  it  passes.  The  defendant  gave  the  impetus  and 
he  is  constructively  present*  Asinthe  case  of  the  squib,  or  in 
the  case  of  man  who  shoots  fioom  a  bouse  and  hits  another  at 
the  (Ustance  of  200  jrards;  though  not  oo  the  spot,  he  ,s«ids  a 
messenger  who  inflicts  the  injury,  and  the  act  as  to  him  is  inw 
'mediate  and  direct.  Ut  Eap.  D%g.  part  %nd.  p  193.  And  the 
principle  was  decided  in  die  case  of  Kdly  and  Rembtrt;  Ante 
65,  and  the  case  tdPartom^  m«  Lojfd;  reported  in  Snd  Black. 
845,  but  more  at  large  in  ^rd.  Wilson,  371,  is  direcdy  in  point; 
in  which  all  the  Judges  concur  that  trespass  is  the  proper  ac*^ 
tioQ.    The  motion  for  aoo-suit  is  therefore  graated* 
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Drfendani  to  a  ca*  «a.  deposited  ta  the  hands  of  the  sheriff  the 
amount  of  the  debts  and  costs,  and  took  his  receipt,  stipulating 
to  return  the  maneff,  if  an  injunction  to  restrain  further  pro^ 
ceedings  in  the  case  should  be  obtained.  The  iniunetion  was 
obtained  and  the  «&dr{^  returned  the  mortey.  Ride  against  tk6 
sheriff  for  Kdving  failed  to  execute  the  ca*  sa.  discharged. 

This  was  a  role  against  the  sheriff,  to  shew  cause  why  he* 
had  not  executed  and  returned  the  ca.  8a.    The  shmff  return- 
ed and  shewed  for  cause>  that  the  ca.  sa.  was  "lodged  in  his 
office  in  January;  that  shortly  after,  the  defendant,  Joseph 
Haskety  wrWed  in  the  village,  and  finding  that  a  cs.  sa.  was  ttf 
the  sheriff's  hands  against  him,  he  deposited  with  htm   die 
amount  of  the  judgment  and  costs,  and  took  bis  receipt  fijrtbe 
tame,  to  be  refunded,  proVided  he  obtained  an  injunction  to 
resttaintlie  proceedings  in  said  case;  that  the  said  Jos.  Hasket 
accordmgly  filed  a  billin  the  court  of  equi^,  and  on  the  24th 
February,  1824,  obtsuned  an  order  that  a  writ  of  injunction 
should  issue,  to  stay  the  proceedings  at  law  in  ^case;  diatin 
pursuance  of  the  above  order,  the  sheriff  was  served  whh  a  writ 
of  injunction,  restraining  all  farther  proceedings   under  said 
ca.  S7.  that  after  he  was  served  with  the  writ  of  injuction,  agree- 
ably to  his  accountable  receipt,  he  deUvered  back  to  the  said 
Joseph  Hasket,   the  ^i4Nu^t  he  had  deposited  in  his  hands.'* 
The  sheriff  fardier  stated,  "  that  he  was  prevented  from  pro«- 
ceeding  under  the  ca.  sa.  by  the  aforesaid  writ  t>f  injuction  is- 
silted  from  the  court  of  equity;  so  that  in' fact  the  money  has  ne- 
ver been  collected  in  this  case,  and  that  at  the  time  he  deliver- 
ed back  the  money  to  the  defendant  in  the  ea.  sa.  he  took  a 
bond>  with  Dr.  Todd  security,  which  he  is  willing  to  assign  to 
the  pl«nti&  m  tins' case.'**    Upon  hearing  the  rule  and  cause 
shefinn;  his  honor  granted  the  following  orders  «  It  is  ordered 
that  the  rule  be  made  absolnie  and  that  an  attachment  do  issue 
agWBt  the  sfacrifl^  AHen  Barksdale,  etiq.  for  the  amount  of  the 
debt,  interest  and  costs;"  from  which  order  the  sheriff  appeal- 
ed and  moved  the  constitutional  court  to  reverse  tlie  order,  ott 
the  following  grouads: 


] 
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1st.  Because  the  money  was  not  given  to  tjic  sheriff  in 
discharge  of  the  debt,  but  only  as  security;  and  from  the  cause 
shewn  thereon  the  rule  ought  to  have  been-  discharged:         ^ 

2d.  Because  the  sheriff  was  bound  to  obey  the  writ  of  in* 
junction  issued  from  the  court  of  equity: 

3d.  Because  if  the  sheriff  acted  improperly,  the  plaintiff 
should  have  proceeded  against  him  by  an  action,  and  a  rule 
ought  not- to  lie,  from  the  circumstances  of  the  present  case. 

The  opinion  of  the  court  was  delivered  ly  Mr.  Justice. 
Richardson. 

According  to  modem  practice,  the  process  of  attachment 
mgtdnst  the  person  of  an  officer  of  the  court  is  often  used  as  a 
remedy  in  order  to  obtain  justice  for  an  individual  suitor.  But 
still  such  process  must  be  always  founded  upon  a  contempt  sup- 
posed to  have  been  committed  by  the  ofecer  towards  the  court; 
aiid  generally,  by  neglecting  to  execute  the  lawful  order  of  the 
court.  The  doctrine  upon  this  subject  has  been  well  consider- 
ed in  the  case  of  The  ^taie^  vs.  the  Sheriff  of  Charleston  Dw- 
trict,  1  Con.  Rejf.p.  l52,  (see  also  the  whole  doctrine,  with 
the  authorities,  all  referred  to  in  1  Bac.  Mr.  283;  tit.  Attach- 
mentf  A.) 

Now,  wherein  has  the  sheriff  committed  a  contempt  pf  the,, 
process  of  the  court?  He  had  in  his  hands  a  writ  to  tsi^z  <hQ 
body  of  Joseph  Hasket,  bat  omitted  to  do  so,  upon  the  assur- 
ance of  Hasket  and  receiving  security  by  money  deposited, 
that  he  would  sue  out  the  process  of  injuction  and  arrest  the  .. 
writ.  In  complying  with  this  request,  the  sheriff  ran  the  risk 
of  rendering  himself  personally  liable,  if  Hasket  should  not 
obtain  the  injunction;  but  in  bringing  upoa  himself  this  risk, 
be  cannot  be  said  to  have  committed  a  conten)pt.  He  acted 
rationally,  if  well  assured  that  the  condition  of  the  indulgence 
to  Hasket  would  be  fulfilled,  and  the  event  has  Justified  his  coQt 
fidence,  in  as  much  as  the  injunction  was  obtained.  Let  us 
ask  how  the  plaintiff  would  have  been  benefitted,  if  the  sheriff 
bad  taken  the  body  of  Hasket?  Had  he  done  so,  Hasket  must 
have  been  discharged  the  moment  that  the  injuction  was  lodged  . 


1 
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with  the  sherlfT;  so  that  the  plaintiifs  ^tuatioa  is  not  altered  in 
this  respect. 

^vJBut  suppose  even  this  point  doubtful,  or  that  the  sheriff       ^  ' 
has  rendered  himself  liable  to  the  plaintifls,  neither  of  which,  v 
•questions  would  I  anlicii^ate,  still  as  there  is  at  least  no  direct 
contempt,  and  as  the  sheriff  may  raise  some  questions  io  his  de- 
fence, or  shew  that  Haskct  was  insolvent,  by  way  of  lessening^         : 
the  damages,  he  shoald  have  an  opportunity  of  doing  so^ 
«nd  the  plaintiffs  be  left  to  their  remedy  by  action  at  law;  in 
which  a  jury  would  give  damages  commensurate  with  the  injury 
actually  sustained,  by  reason  of  any  misconduct  of  the  sheriff) 
and  the  harsh  remedy  by  attaching  the  person  upon  a  summary 
hearing,  which  is  in  the  nature  of  a  criminal  proceeding,   be 
avoided.  *   • 

It  is  said  that  attachments  for  contempt  are  within  the  dis- 
cretion of  the  court;  and  this  is  strictly  true,  where  the  contempt 
is  clearly  wilful,  as  for  disobeying'  the  order  of  the  court  and 
the  like;  but  where  the  process  of  contem^.  is  used  in  order  to 
enforce  justice  between  parties,  as  in  the  instance  before  us, 
it  is  to  be  considered  as  any  other  remedial  process,  the  proper 
sulgect  of  appeal.  The  plaintiffs  must  therefore  be  left  to  their 
temedy  at  law,  and  the  motion  granted. 

j^Chsonj  and  Coleock^  Justices,  concurred. 
Irby,  for  motion. 
(yj^Tealy  contra. 


Charlks  Porter,  ckb.  Sabhtel  Ingram. 

When  the  premisik  of  a  deed  (^  conveyance  are  complete  and  per- 
fect and  the  habendum  repugnant  thereto  f  the  habendum  is  void. 
Donor  gives  to  his  daughter  a  slavCy  by  the  premises  of  a  deedp 
in  the  usual  form^  to  have  and  to  hold  the  said  slave^  after  his 
(the  Donor* $)  death:     Held  that  the  gift  took  effect  in  presentL 

Tb£  plaintiff  gave  in  evidence  a  bill  of  sale  from  Daniel 
Porter  to  Joseph  Ingram,  dated  1809,  and  a  bill  of  sale  from 
Joseph  Ingram  to  plaintiff,  dated  1810;  together  with  possession 
from  that  time  till  shortly  before  the  action  was  brought.     The 
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defendant  gave  in  evidence  a  deed  of  gift  from  Daniel  Porter, 
.to  his  daughter  Phebe  Porter,  wife  of  defendant,  dated  1802, 
when  Phebe  Porter  was  a  minor,  kving  with  her  father  Daniel 
Porter;  which  deed  was  duly  executed,  proved  and  recorded, 
and  is  in  the  following  words: — *^  To  all  to  whom  these  presents 
may  come — ^I  Daniel  Porter  of  the  State  of  North-Carolina  and 
county  of  Anson  send  greeting: 

Know  ye  that  I  the  said  Daniel  Porter,  for  and  in  conside- 
ration of  the  natural  love  and  affection  which  I  have  and  bear 
unto  my  beloved  daughter  Phebe  Porter,  of  the  state  and  co«n- 
ty  aforesaid,  and  divers  other  good  causes  and  consideradons, 
oie  hereunto  mo^g^  have  given  and  granted,  and  by  these  pre-- 
sents  do  give  and  grant  unto  the  said  Phebe  Porter  all  and  sin* 
gnlar,  one  negro  gfarl  named  Rose,  to  have,  hold  and^en^  all 
and  singular  the  said  negro  girl  Rose,  afier  my  ieaihy  to  the  said 
Phebe  Porter,  her  heirs,  executors  and  assigns,  to  the  only  pro* 
per  use  and  behoof  of  her  the  said  Phebe  Porter,  her  heirs  and 
assigns  fpr  ever;  and  I,  the  said  Daniel  Porter,  all  and  sin- 
gular the  said  negro  girl  Rose,  to  the  said  Phebe  Porter, 
'her  heirs,  executors  and  assigns,  against  all  persons  whatever, 
shall  and  will  warrant  and  forever  defend,  by  these  present s« 

In  witness  whereof  I  the  said  Daniel  Porter  have   hereunto 
set  my  hand  and  seal,  this  20th  February  1802/' 

The  court  charged  the  Jury  that  the  deed  could  have  no 
operation  before  the  death  of  Daniel  Porter,  and  therefore  was 
wholly  testamentary. 

The  jury  found  for  the  plaintiff. 

The  defendant  moved  for  a  new  trial,  on  the  ground,  that 

the  charge  of  tlie  Court  was  erroneous  in  point  of  Law. 

TTie  opinion  of  the  conrt  teas  delivered  hy  Mr,  Justice 
ffuger. 

The  deed  of  gift  to  Phebe  is  formally  drawn.     The  pre- 
mises however  appear  to  bo  at  variance  with  the  habendum.     In 
the  premises,  Rose  is  given  in  present],  the  habendum  is  in  futu*- 
I  ro.     When  the  premises,  of  a  deed  are  not.  complete*  and  per- 

^  ibc^  resort  must  be  bad  to  the  habendum  to  ascertain  the  inten- 

I  tion  of  the  parties.     It  may  tl.en  limit  or  extepd  orcven  frustrate 

the  premises.     But  wheo  the  premises  are  complete  and  perfect 
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und  the  habendam  is  at^ariance  with  them,  and  they  cannot 
stand  together,  the  habendum  is  void.     The  first  part  of  a  deed 
has  priority  in  law,  as  well  as  in  fact,  which  is  said  not  to  be  the 

tase  with  wills,  3  Dyery  272;    14  Fin,  51,  56, 100,  141,  145. 

« 

If  therefore  the  habendam  to  Phebe,  after  the  death  of  the  donor, 

be  inconsistent  with  and  repugnant  to  tbe  gift  in  presenti,  set 
forth  in  the  premises,  the  habaidum  is  void,  and  Pbebe  was  en* 
titled  to  Rose  from  the  date  of  the  ^t.  It  is  unaecessary  in 
this  case  to  determine  whether  the  premises  and  habeodiua  majr 
not  be  reconciled,  by  regarding  Phebe  as  taking  Rose  in  tnin 
ist  her  father  daring  his  life  and  to  her  own  use  after  his  deatli; 
in  either  case,  she  is  now  entitled  to  Rose^  if  the  deed  was  ool 
fraudolenf  and  Rose  was  delivered  in  conformity  to  its  pron^ 
•coos.    Tbe  motion  for^a  new  tiial  is  therefore  graatei* 
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Of  Harrison,! 
,  Of.  Seaborn,  > 
,  Of.  Crosby, 
>  Of.  Hoggins, 
Of.  LarombOt 
-,  Of  M'Kennaa, 

Of.  Dnran^ 
-,  Of.  Selherlin, 
Stephenson,  ot.  Hillhonse, 
Stephens,  oi.  Ligon, 
Stewart,  Of .  Fowler, 
Sloney,  of.M'Niel, 
ToUison,  et  al.  o^Ta.  Miller, 
TretfsQrer,  os .  MKahiire, 
Union  Bank,  of.  Geo.  if  Wa. 

Hall, 
.  Union  insaranoe  Company,  9d» 

Stoney, 
.  Vaughn  ft  M*Laiiehlin,«Mb. 
Dinkins, 
Volentine,  o».  Bladen* 
.  Wadawortb,!!^.  Griswold, 
Vrallis,Of.Nekon, 
Watson,  Of.  Williams, 
Walker,  Of.  Haraliaw, 
C.ftJ.T.We 
Ex'rz,  o 
dock,  Ex 
.  Wiggins,  oSi  Hunter, 
. .  Wilks  if  Co.  Of,  Hasketi 
. .  Wil.boum  Of.  Parham,  . 

Willinck,  of*  l>aFis, 
.    Wilson,  ot.  Miller^^ 
WithefspooBf  Of.  Ounlap, 
Whelloch,  Of.  Bob^ 
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ABATEMENT. 

ACTION. 
1.  Aetkm  lor  tbebmach  of  wor- 
ranty  ofthosoyndDeaof  ■  iiorio, 
f<Mr  tbo  piirohaM  money  of  which 
a  ncgtAiabic  note  had  been  pv- 
en.  Held  that  the  oefion  mig^ht 
be  mmiDtained,  though  the  note 
bad  not  been  paid.— fF^gytfUi 
rt^HunieTf  80 

AMENDMENT. 
JS€e  Ftr4iciy  I. 

ARiflEBT. 
:S4^Pn»gtte9^  13. 

AUREST  of  JUDGBfENT. 
S^tPkm  and  FU^vg,  %    htdteinutU 

ASSIGNMENT. 

1.  Defendant  baring:  lodged  two 
.  notef  of  haiKl  >|rith  an  attorney 
ibr  collection,  by  a  separate 
writing  aasignt  tbem  with  other 
ehosei,  in  payment  of  a  debt, 
and  transfen  the  attorney's  re- 
ceipt for  the  not^,  with  an  or- 
der written  thereon,  to  pay  the 
prooecdf  when  collected,  to  the 
estignee.  The  plaintiif^  atfach- 
i^eat  being  .  eilerwards  inued 
imd  aerycd  on  the  attorney,  as 
gnamishee,  it  was  held  that  the 
assignment  wis  yalid,  and  the 
monies  collected  not  liable  to  the 

'  attachBenU^-ITeifviDor^A,    tr«. 
€hr%Mwold^  17 

9.  A  person  who  ts  in  powession  of 
a  bond,  assigned  in  blank,  is  in 
law,  prima  iiioie,  the  owner;  and 
the  pbligor  mMtm  paymeot  to 
each  holder,bona  iide,wiU  be  dis* 
chai^.— ^en^,  ys  M^Jfiei^      156 

3.  Any  evidence  whiob  went  to 

.  sb^w  that  the  payment  was  made 
bona  fide,  sboald  baye  been  ad- 
mitted; without  regard  to  the 
intention  ol  the  obligee,  at  the 
tiflH  of  makiog  the  nsfignmmU  lb* 


4.  A  note  of  hand  not  negotiabUj, 
cannot,  na4ar  tl^e  fwst  of  the  legis- 
latare  qf    1798,  be  tmtisferred 

•   verbaUy  or  by  delivery  mereljr. 

5.  Il^nd  for  the  prison  bounds  is 
assignable  finder  the  act.— »7W- 
/iien,  vs.  ^O/er,  3€il 

ATTACHMENT. 

1.  Process  by  attachment  will  not 
lie  a^inst  an  absent  executor  or 

administntorr— ^-^<^y«a'h  ▼■• 
Jlfiiniac&,  1«^ 

2,  An  action  for  slander  cannot  be^ 
instituted  by  process  of  attach-' 
WBatr^-^ttrgeauii  va.  HemboUt     S19 

AUCTtbN- 


AUTHORITY. 

1,  He  who  does  an  act,  which  he 
cannot  do  eficctually  but  bv  vir- 

•  tae  of  an  atithority,  shall  be 
taken  to  have  acted  ia  execution 
of  his  authority  .—^(Bi^woo^f  ads. 

S,  An  ezecotor,  authorized  by  will 
to  sell  lands,  cannot  make  an  at- 
torney to  convey;,  if  one  have 
ebare  authontyi  coupled  with 
a  trust,  he  cannot  apt  by  attor* 
ney.^-Btoek,  vs,  Efwiru 


iW 


411 


BAIL. 
Su  Wttnm  1. 


BILLS  or  EXCHANGE  AND  PRO. 

MISSORY  NOTES. 

SuEvidenet  )'< 

1.  Note  of  hand,  after  doe,  endors- 
ed 1st  Nov.  1819.  At  the 
time  of  endorsement,  endorser 
informed  that  immediate  de- 
maiad  would  .not  be  made  of 
drawer;  and  promised  himself  to 
write  to  drawer  an«i  .inform  liim. 
Demand  made' of  difwer*.  resi- 
ding in  Georgia,  about' the  tOtfa 
D««Bih«r.    lleA^  thft  tenant 


i 


■  I 


J 


INDEX. 


Wku  ttade  in  tnfficieDt  time,  tn-  ] 
dulgcnce  given  to  drawer  iifur 
demaad,  ob  his  proi*iis6  to  pay; 
and  suit  afterwards  bi ought  a- 
gHiDst  him.  Notice  of  nou-pay- 
meat  given  to  endorser,  IViarcn, 
1820.  Held  that  endorser  was 
discharged  on  account  of  the 
credit  given  to  drawer,  and  for 
laches  in  giving  notice  to  6udor- 
aer.  No  sufficient  evidepce  of  a 
l^romisc  to  pay,  after  notice  of 
dishonor;  which  must  be  expli- 
cit and  clearly  proved. — Ilout' 
ton,  vs.  f*razier.  10 

<S*  As  between  the  original  partiea 
to  a  promissory  note,  it  may  be 
proved  to  have  been  given  with- 
out consideration,  though  ex- 
pressed to  be  *^for  value  receiv- 
ed," aad  if  so  proved,  it  is  nudum 
pactum* — SingUicn^  vs.  Bremitrj  201 

Q.  Bill  of  exchange,  payable  after 
sight,  and  dated  20th  June, 
drawn  by  Doft's  in  Charleston, 
on  W.  of  New-York:  The  first 
bill  of  the  set,  which  had  been 
sent  by  Post,  directed  to  the 
payee  in  New  York,  was  pre- 
sented by  a  person  unknown, 
with  the  name  of  the  payee  en- 
dorsed, but  not  in  his  hand  wri- 
ting; accepted  Ist  July,  and  at 
maturity  paid:  After  the  pay- 
ment, the  second  of  the  set  was 
presented  by  the  payee,  protest- 
ed for  non-acceptance  31  st.  of 
August,  and  for  non-payment 
18th  Sept.  and  notice  given  to 
drawers:  In  an  action  on  the  se- 
cond bill  against  the  drawers,  a 
verdict  was  found  for  plaintiffs 
and  a  new  trial  refused. — De- 
pau,  Dtat  k  Co.  ada.  Ex^rt, 
Browne^  251 

4.  The  Notary  of  the  branch  bank 
in  Columbia,  on  the  day  that  a 
note  discounted  in  Bank  became 
due,  deposited  a  letter  in  the 
post  office,  directed  to  the  draw- 
er who  resided  in  the  country, 
demanding  payment;  and  testifi- 
ed that  it  was  the  practice  of  the 
bank  to  make  demands  in  this 
Way:  Held  not  a  sulficient  de- 
mand of  the  drawer,  to  charge 
the  endorsers — HatU,  Kirkp^t- 
r;ffk  4c  Co.  vs.  Uowtll^  4^ 


BOND. 
Su  Jittignmeni,  3,  3, 5.    Tt'me,  SL. 

COALilSSIONER  OF  SPECIAL 
BAIL 

1.  Under  the  Prison  Bounds  Act« 
the  Commissioner  of  special  bail, 
has  only  power  to  discharge,  if 
no  sufficient  cause  be  shown,  for  ' 
disbelieving  the  prisoner's  oath 
or  affirmalToa:  if  such  eanse  be 
shown,  he  has  no  power  to  de- 
cide that*  the  oath  is  false;  nor 
can  his  finding  to  that  eflect,  be 
given  in  evidence  in  a  suit  on 
the  bond  tor  the  l>oands.— ^o- 
binson ,  ads.  Conrtit,  35 

COMMON  CA&RICR. 

L  The  Steam  Boat  of  defendants, 
going  through  an  inland  passage 
to  Charleston,  grounded  from 
the  reflux  of  the  tide,  in  conse^ 
quence  of  'which  she  fell  over, 
the  bilge  water  rose  into  the 
cabin  and  iojureda  box  ol  books 
belonging  to  plaintiff.  Held 
that  defendants  were  liable  fur 
the  loss  so  occasioned. — Charltt- 
ton  and  Colttmbia  Steam  Boat 
Co.  ads.  Bason^  263 

2.  The  waggon  of  defendant,  in 
which  ho  was  carrying  goods  for 
hire,  bluck  fast  in  fbrdingn  crcek^ 
and  the  water  rising  suddenly, 
damaged  the  goods:  Held  tbnt 
defendant  was  liable  for  the  da- 
mage so  occasioned.— Ca7i}p&ei/ 
vs.  Mont.  4QS 

CONDITION  OF  BOND. 
Sto  Location  6.    Practice  15.. 

CONSIDERATION. 
1.  Past  cohabitation  it  not  a  good 
consideration  to  support  a  pro- 
miB^u-^Singteton^  vs.  Bremar^       «01 

» 

CONSTITUTIONAL  LAW. 
1.  The  Legislature  may  constitn* 
tionally  impose  a  rate  of  interest, 
higher  than  the  rate  generally 
established,  on  tax  collectors  who 
fail  to  I*q^over  poMic  monies 
in  their  jMHi,  «t  the  times  re- 
quired hf^w.-^liae  vt.  Hat* 
ritont  State,  vt,  Sca^m. 


INDfiX- 


^^ 


2.  Th«  act  of  IhelegisUtnre.  of 
18 17,  authorizing  tbo  City 
Coancil  of  Charleston,  for  the 
purpose  of  widening  the  streets, 
to  cause  *^  lots*'  to  be  assesseU, 
and  to  take  them  at  the  assessed 
vatne,  only  relates  to  each  por- 
Jtioos  of  laud  M  shall  be  actuuUy 
nedessary  for  the  street. 

If  so  constmed  as  to  give  the 
cound^'the  power  of  (akim;^ 
.more,  the  act  would  l>e  uncon- 
atitational.— i>unit,M.  CtiyCeiin- 
ciJL,  189 

3.  A  tax  imposed  by  the  City  coun- 
cil of  Charlest03  upon  the  six  - 
and  seven  per  cent  stock  of  the , 
United  States,  held  not  to  be  re- 
pugnant to  the  constitution  of 
the  United  SuUs.— Ctiy  Cwn- 
ci/,  odM.  fyesiwh  340 

4.  In  1801,  W.  B.  and  J.S.  the  own- 
ers of  the  land  on  which  the  pre- 
sent village  of  Lancostar  is  situat- 
ed,   petitioned    the   legislature  ' 
^at  u  Village  might  be  laid  cot « 
and  established;  by  a  resolution 

,  of  the  legislature,  tliis  was  order- 
ed to  bo  done  and  a  plat  of  ihe 
Tillage  to  be  returned:  By  an 
act  of  IftSOi  the  commissioners  of 
roads  were  directed  to  open  the 
streets  of  the  village,  according 
to  the  original  plan;  which  they 
proceeded  to  execute:  Plam- 
tiff,  who  bad  been  in  possession 
of  the  land  over  which  the 
streets  were  attempted  to  be 
opened,  and  who  derived  his  ti- 
tle from  W.  B.  and  J.  8.  declar- 
ed in  prohibition  against  the  com- 
missioners, who  pleaded  the  act 
of  1B20i  and  that  they  acted  in 
conformity  thereto:  Plaintiff  re- 
plied that  there  was  no  original 
plan  of  the  village:  upon  proof 
of  the  existence  of  i uch  plan  and 
Yei*dir.t  of  a  Jury  to  that  effect, 
prohibtion  dismissed. 

The  act  of  18S0  was  no  viola- 
tion of  the  constitutional  right  of 
plaintiff.— ^'JTeanoyVs.  Cemmit- 
Mioner*  of  Roads,  357 


CONSTRUCTION. 
5ee  Devise^  1, 2.  Consiiiuiiotial  Law.  2, 
3.  Defendant  endorsed  a  note  of 
Iwnd,  drawn  by  Robert  Ogden, 
'  in    these   words,   **the  within 
amount  I  promise  to  pav,  when  in   ' 
Jtandt  belonging  to  Robert  C^- 


den,  the  period  not  to  exceed  six 
months,*''  construed  a  promise  to 
pay,  if  within  six  months,  defen- 
dant should  have  funds  of  Ogden 
in  his  hands;  and  the  fact  of  his 
having  such  funds,  within  that 
period,  not  being  averred  nor 
proved,  held  that  the  action 
would  not  lie.—  Dvoicarif  vs. 
OadtdcTh  964 

CONTINUANXE. 
See  Praetiee,  8,  9. 
I .  The  granting  c»f  a  continuance, 
is  a  matter  for  the  discretion  of  the 
judge  before  whom  the  cause  u 
brought.— -Price,  ads.  Juttrobe^     lit 

CONTRACT. 

1 .  Plaintiff  agreed  to  seU  and  deliv- 
ered a  horse,  with  a  stipulation 
that  the  right  of  property  should 
not  pass  to  the  vendee,  until 
half  the  consideration  should  be 
paid;  held  that  until  such  pay- 
ment made,  the  horse  remain- 
ed plaintiff's.-— /)i^ee,  \'b.  JE/ot- 
rtfl^ton,  39t 

2.  Defendant  by  a  written  agree- 
ment, engaged  **to  meet"  plain- 
tiff, and  make  him  title  to  a 
tract  of  land;  a  time  and  place 
of  meeting  were  appointed,  and 
defendant  attended  aecordingly; 
held,  that  plaintiff,  having  failt 
ed  to  attend  at  the  time  and 
place,  and  not  having  demanded 
title  at  any  other  time,  could  not 
soatain  the  action  for  breach  of 
the  contract. — Farrowt  yt.Mar* 
any  40^ 

3.  Assumpsit  on  an  agreement  not 
senled,  otherwise  in  the  form  of 
a  bond  for  observing  the  rules, 
under  the  prison  bounds  act: 
Demurrer  sustained;  the  teeitrU 
ty  required  by  that  act  is  a  bond. 
Canijf^  vs.  Duren  k  Beckham,      435 

COSTS. 

See  Exeeuion  and  ^dminutraion^  3. 

1.  Under  the  act  of  1B21,  tuggcs* 
tions  were  filed  against  judg- 
ments, before  eonfessed;  which 
on  being  called,  were  dismitfcd 
by  the  Judge  of  the  Circuit 
Court.  The  defendants  to  the 
sogpstioos,  thereupon,  entered 
up  judgments  as  of  non-suit,  and 
issued execotionsforcofrts.  Thes* 
exectttiojis,  qq  motion  beforo  |i 


IKDCX. 


ind^o  al  ClUmber0»  were  orCkr- 
ei)  to  be  sel  aiid&»  aad  on  fipi>eal, 
il  was  held  that  the  defendants 
tfrere  not  entitled  to  costs. — Lta* 
tert  ^d»,  Martin;  Baie*^  ads.  Mcar- 
tin,  17 

S.  The  clerk  of  the  conrt  may  issae 
execution  for  his  costs,  a«:tunst 
the  party  liable  to  pay  ihem, 
whenever  the  suit  is  settled  or 
dsicvoHoed,  tbottg^h  no  jnd^- 
ment  be  efttered  up  in  the  cause. 
Corrity  vs.  Jacobs^  326 

3.  Bnt  trnless  he  hare  preriotifflj 
delivered  to  the  party  an  ac- 
count  of  the  particulars  and  a* 
mount  of  fees  charg^,  the  exe- 
cution is  irre§^u1ar  and  will  be 
set  aside  on  mptlon.  Jb. 

4.  No  costs  ure  allowed  jon  such  ex- 
editions,  except  two  and  a  half 
per  centum,  commissions  on  the 
nmount  collected,  to  the  sheriff  lb. 

5.  In  an  action  of  trover,  the  value 
of  the  property  wasalle^l  to  be 
within  the  summary  j'urlsdiuiioQ 
of  the  court,  bat  the  datnagee 
liiid  above  it:  verdict  five  dollars: 
held  that  by  the  express  terms  of 
the  act  of  1799,  plaintiff  in  tro- 
ver is  entitled  to  fUll  costs,  when 
the  verdict'  exceeds  (our  dollars. 

€.  Wliep  %  sl^tut?  givea  4^>ob]e 
•  costs,  ti)tt  nbe  oftas^tioo  is  to  al- 
io w»   first,  .c^mraoD   costs  .and 
then  add  one  Jiailf  of  thai  amounL 
Stephenij  t».  .Ltgen,  439 

7.  Witness  attendiog- court,  verred 
with  a  subpoena  ticket,  no  writ 
of  subpoena  having  issued,  is  eD> 
tilled  to  no  more  than  ^.  4d.  per 
day .«--firal/ofl.  Vs.  Clendenin^       464 

8.  By  agreement  of  counsel,  com- 
iiussiim  to,  take  t^timouy  was  is- 
sued, to  be  i^ed  in  seveial  cases: 
held  that  the  costa  of  it  could  be 
taxed  but  in  one  of  the  cases. — 
Ramsttif  k  Piiien,  vs.  Marth  and 

others,  472 

9.  Costs  of  '*dpecii»l  matter  and  ar^ 
^ument**  allawed  in  cases  where 
the  issues  were  made  up,  thong^h 
nfterwards  discontinued.  lb. 

COVENANT. 

6iffc  PIcqt  antt  Flcadtngy  4. 


DAMAGES. 
See^rtwTruOy  1. 

1.  In  no  case  where  fheactioiiof 
assumpsit  is  for  work  and  labor* 
&c.  where  the  nature  of  the  eon- 
tract  famiahea  the  ataadard  €d 
asMsament,  can  the  jury  allow 
arbitral^  dama^.-^J*arraii4va. 

2.  A  note  for  the  delivery  of  twasp 
ty-fiva  barrab  of  rtce«  at  ona  4ol. 
lar  and  twenty  five  noits.  per 
cwt:  Held  that  tiie  maasure  «if  - 
damagies,  in  an  action  brought* 
was  the  actual  value  of  the  rice, 
on  the  day  api^wited  ^r  the  de- 
livery .--i'nre,  ads.  JuHrObe^        US 

3  la  an  action  on  the  case,  for  (kn- 
ages  occasioned  by  a  pnbVia  nui- 
sance, damages  austained  moe 
the  bribgiag  of  the  action,  ere 
not  reooverable<<--/>t0iefln»  adb. 

4.  In  an  aetieo  for  trespass  and  ta- 
king away  property,  the  jury 
were  baund  ta  find  damagea,  at 
least  to  the  valne  of  the  property 
taken.^*Perleous^   vi.  Hasei  i 


PEPUTT. 
Sft  Eridencct  13. 

1 .  Defendant,  at  his  own  instacaab 
undertook  to  artf^al  a  party,  on  a 
ball  writ;  being  aothorised  by  a 
special  deputation  for  that  por- 
posa.  He  did  ea,  in  preeenee  af. 
plaintifi^  agent,  and  afterwarda 
suffered-the  party  to  aicape,  and 
negleeted  to  retaike  Jhna,  though 
he  might  have  done  so.  Held 
that  defendant  was  liable  ta^  the 
same  extent  as  the  sheriff  woiild 
have  been,  and  was  gniliy  of 

'  gross  neglect.— AlipAmoNt  vs. 
Hillfanat,  ^ 

S.  A  deputy  sheriff,  executing  pro- 
cess, is  authorised  to  take  bail.— - 
DttestUlute  ads.  SvmA, 

DEVISE. 

1.  Testator,  by  his  will,  gives  land 
to  his  son  ^and  hi*  heirs  lor- 
ever.**  A  tract  of  land  to  hia 
daughter  ^and  her  heirs  for- 
ever.*' And  the  will  goes  on  ta 
give  to  the  son  and  daughter, 
jointly,  and  their  heits,  four 
slaves:  *  the  laid  aegroea  not  tp 


INBE!^, 


\t%  divided  till  the  said  W.  M.'* 
(thefiOD)  **  arrives  to  the  age  of 
twentj-oue  year«.    If  either  of 
t^e   aaid'*    (too    or  daaghter,) 
"*  shall  dtceaae  ^efpre  the  ag^e  of 
lireatj-oDe  or  marriage,  leaving 
&o  heir  lnwfulljr  begotten,  the 
lAoietf  of  the  .de<^ated  shall  re- 
vert to  the  survivor;  if  both  shall 
decease,  leavingno  heir  as  above 
laentiened,  then  the  wid  ^iroper- 
Xf  shall  revert  to  my  father." 
Held  that  the  limitation  related 
Mily  to  the  shims.— Jfr'^u/Ziis 
vs.  Browu  76 

2.  A  tract  of  Umd  was  granted  to 
the  father  of  .iestator*s  former 
wife,  in  1794;  which  testator  ac- 
quired by  his  marriage.    Testa- 
tor afterwaiids  purchased  a  tract 
of  laad,  held,  by  an  plder  grant, 
which  .was  said  to  cover  part  of 
the  sf^me  land.    He  devised  to 
his  daqghter,  T.  **  two  hundred 
end    siKty-one    acres*"    **bemg 
laadgiven  to  him  with  his  former 
wife.**    More  than  26 1  acme  was 
incUided  in  the  tract  whidi  testa- 
•    tor  acquired  by  his  wifer  inde- 
ue«dent4y  ol  what  was  covered 
by  the  older  grant.    Ileld  that 
T.  took  no  part  of  theland  which 
W^s  within  the  olier  grant — 
M^Mul&n^  vs.  Brown* 

1^  The  Stat,  of  8  Anne,  C.  14,  au- 
thorizing lessors  to  iHstrain^  for 
rent  in  arrear,  on  goods  which 
have  been  cU^cstinely  remov- 
ed from  the  demised 'premises, 
within  five  days  after  their  re- 
moval, does  not  relate  to  goods 
.  which  were  removed  before  the 
rei^t  became  due. — Brown^  yb, 
Duneanu  337 

DISCOUNT. 

S4e8tUOff, 

ELECTIONS. 


''  ENI^ORSER. 
"SuBUU  of  Hxchange  4ind  Promissory 

Notes^  1,4. 
1.  .The  holder  of  a  promissory  note, 
accepting  a  diy.ideod  of  ah  iiisol- 
vent  drawerV  effects  ani  releas-    * 
ing  him,  with  the  consent  of  the  - 
endorsers,  does  not  thereby  dis- 
charge   the   eadonen^— C^ion 


BaKk^  r».  Cteofge  &  Jfai.  Batt^  tio 
%  The  insolvency  of  the  maker  of  «r 
promissory  note,  does  not  dis- 
pense with  the  necessity  of  giv- 
ing notice  of  his  default,  in  onler 
to  charge^he  •ndorser. — Fage, 
vs.  Loud,  268 

ESTOPPEL. 
Set  Evidtnce,  15,  23,  ^.    Landlord  h 

l^nanu  1,  ?• 

E^DEIfCE. 

See  Uhtrifi   2     See  fFUnets^   SumArf 

Proems, 

1.  Note  ef  band  given  Tor  two 
I  clocks.  la  a  suit  on  the  note,  pa- 
rol e'videncje  ofil'red  to  shew  nn 
agreeiaent  that  one  of  the  clocks 
might  be  returned  if  disapproved 
of:  Held  that  this  evidence  waa 
admissible,  as  estabHshing  a  Mt 
ofl^  and  did  not  go  to  alter  the 
terms  of  the  uOic-^Bmrnes  4^ 
Co.  vs.  SheUon.  3d 

2.  In  an  action  for  the  breach  of 
warranty  of  the  sovndness  of  a 
slave,  the  declarations  of  the 
slave,  %y  Which  disease  was  'de« 
tected,  were  held  admissable  evi< 
dence;  as  znduceneBt,  •atkl  from 
the  necessity  of  the  ease.-^Gnry, 
ads.  Toung,  3B 

3.  It  is  not  necessary'  to  prove  a 
cunsideration,  though  4li«werda 
**  value  received,"  be- not  >Nm- 
tained  in  the  note. — Chappol^k 
Curtton  vs.  Proctor,  49 

4.  In  a  prosecution  for  the  fosge- 
ry  oiz  bank-  notei  an  officer  of 
the  bank  ought  to  have  examiuf 
ed,  to  prove  that  tho'ttote.  was 
forged. — ^IgU,  vs.  Pe/<y,  59 

5 .  Evidence  of  the  prisoner"*  hav- 
ing had  in  his  ^piosmAoxx  other 
notes  sttpposedt<^  be  forgedn  was 
properly  admitted  ta  shew  hie 
kao^ledgA  that  the  nate  •  pasaed 
by  him  was  a  cottn(erisit.*^SlBie, 
vs.Fertir,  59- 

8  Officeeopy  ofadeedta  R.  C. 

'  under  whom  plalnttfis  claiuied« 
executed  in  1768^  and  sooorafter 
recorded,  was  properly  admitted 
in  evidence,  upon  proof  that 
eearch  had  been  madeamongthe 
jjapers  of  R.  C  and  hi  the  office 
where  the  deed  was  receiided; 
and  that  R.C^  and  those  claim- 
ing under  him,  had  been  in  pos- 
sessionof  the  land  conveyed  ever 
sbee.— ^^u//m,  vs.  Brown,        76- 
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7.  DefeQclanL»trbo WHS  coDfined  io 
jail,  OD  a  recover  J  in  no  action 
on  the  ease,  potitioned  for  tfao 
benefit  of  the  InaolTent  Debtors* 
Act.  Held  that  no  other  evidence 
than  the  record  it^lf^ould  be  re- 
ceived, to  shew  the  nature  of  the 
trespass,  for  which  the  recovery 
vna  had. — C7/enn,  vs.  Lopea,        106 

U.  The  possession  of  orders  drawn 
by  the  defendant,  for  goods, 
were  not  sufficient  evidence  of 
..  the  delivery  of  the  goods;  the 
plaintifl*  being  a  merchant  and 
presumed  to  keep  regaiar  books. 
'—Priest  ads,  Justrobe,  1 1 1 

d.  In  an  action  of  trespass  to  try 
title,  on  writ  of  enquiry,  defen- 
dant was  not  allowed,  in  mitiga- 
tion of  damages,  togive  evidence 
of  bis  hanng  been  put  io  posses- 
sion of  the  premises,  by  the  ver- 
dict of  a  jury,  on  a  trial  for  forci- 
ble entry:— La/«jfc  A  Lahiffe, 
vs.  Hwitert  184 

10.  Nor  that  sioco  the  bringing  of 
Uh)  action,  he  bad  been  appoint- 
ed guardian  of  the  person  and  es  • 
tate  of  one  of  the  plaintiffs. — 
Laftiffe  k  Lakifft^  vs.  Hunter,        It,. 

11.  Letters,  which  were  received 
through  the  Post-OfUce,  may  be 
8i)bmitte<l  to  the  juiy,  to  infer 
whether  they  were  written  by 
th^  ihrectoQ  of  the  plaintiff,  who 
cannot  write,  on  internal  evi- 
dence; such  as  that  they  btate 
facts  which  could  only  be 
known  to  the  plaintiff,  or  contain 
many  circumstances  which  could 
relate  to  no  other  perion. — Sin- 

'    gUton,  vs.  Bremart  201 

12.  Copies  of  grants  and  plats,  cer- 
tified by  the  deputy  secretary  of 
state  and  deputy  surveyor-gene- 
ral, are  admissible  in  evidence^ 
without  proof  of  the  appoint- 
ment of  those  deputie?,  or  that 
they  have  in  other  instances  act* 
ed  in  those  capacities. — Oourdine, 
^iiM,  Beir$  of  Barino^  221 

13.  la  an  action  against  the  sheriff, 
for  the  mis-feazance  of  his  depu- 
ty, the  admission  of  the  sheriff 
is  suQloient  evidenco  of  the  de- 
putation; it  is  not  necessary  to 
prove  a  written  deputiition  or 
•peoial  warrant. Delei4iiienc 


1 4.  Shoemakcr^'s  book,  to  trh  tch 
tries  were  transferred  from  ic 
slat6,  without  proving  who 
made  the  entries  on  the  slate,  or 
that  they  were  regQUrly  trmA- 
fcrrcd,  not  admissible* — Drum- 
moni  vs.  Hiftuns^  ^gff 

15.  The  land  in  dispute  had  been 
sold  to  defemlant  by  the  Sberifi; 
under  a  judgment  and  execution 
against  one  Philips,  in  1813. 
Plaintiff  relied  on  a  recovery 
against  Philip?,  of  the  same  land 
in  1815.  Held  that  the  reeoni 
of  recovery  was  not  cooclnsivno 
against    defendant,    who  might 

shew  title  hi  himself,  and  that 
the  recovery  was  fraudulent. — 
Simt^Ttj  nds.  ICennedj;^  370 

16.  Plaintiff  having  given  incoti- 
elusive  testimony  of  a  a  parol  gift 
and  delivery  of  a  slave,  introduc- 
ed the  subsequent  declartitioQs 
of  the  donor,  to  establish  that  h^ 
had  given;  held  that  on  the  part 
of  defendant,  the  subsfqaeat 
acts  and  declarations  of  tho  donor 
were  properly  received  in  evi- 
dence, to  ?hew  that  he#bad  not 
given . — Sims^  vs.  Saunderii  374 

17.  Defendant  grave  plaint  iff  a  note 
for  580,  "for  the  hire  ofhisne- 
gro  man  4.**  Heldtiiat  it  wa$ 
not  competent  for  plaintilT  to 
prove  a  verbal  atipnhitioo  to  pay 
an  additional  sum,  if  eottou 
should  bear  a  certain  price.-~ 
Gasrotray,  vs.  Moore^  401 

18.  A1  legation  ot  a  gammnry  pro- 
ce«!>,  that  parties  subscribed  an 
agreement,  with  fheir  own  pro* 
per  hands,  was  supported  by 
proof  that  one  of  them  subscrib- 
ed by  his  agent. — Bmdwarc,  vs. 
;ir*Com6.  461 

19.  Plaintiff  offered  in    evidenco 
tranM^ripts  properly  attested,  of 
proceeding  in  the  County  and 
Superior  Conrtsol  North-Caroli-* 
na,  cuntainioi^a  writ,  several  in- 
terlocutory orders,  continuances-, 
memorandum  of  a  verdict  and 
"judgment  affirmed,^'  and  execu- 
tion at  length;  but  no  contract 
or  cause  of  action  was  set  fo^th^ 
Held     that     these     transcripts 
should  have  been  received  as 
evidence  of  a  judgment- — Qr^ 
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^0. 1?iaiai!ff  also  ofteriBvl  a  copy  of 
a  bond,  attssicil  by  the  clerk  of 
Ihe  county  cniirt,  us  tke  cnuse  of 
-action  on  which  the  proceeUir);;p3 
were  foHiitled;  no  coMieolioo  be- 
tween them  Hppeariu«^  on  the 
'transcripts:  UelJ  iaadmissible. 
— Oregori/^  vs.  IVillicaas^  417 

^!»  Dpfendant,  by  h\t  assignment 
•of  a  sealed  note,  cng^aged  **  if  not 
g^od,  to  make  it  good;"  after 
jutlgment  against  the  oblig^or  and 
fi.  fa.  rcturaod  nulla  bona,  it  was 
held  that  other  ecideace  than 
the  return  of  a  ca.  sa.  was  sufii* 
cieut  to  establish  the  fact  of  the 
obligor's  iasolvency— /(Tj/^oa,  vs. 

22.  Trespass  for  the  takings  of  a 
^lavc:  defendant  JGstiAed  as  hav- 
iiig  the  n'wht  of  property,  and  of- 
fered in  evUenco  a  letter  writ- 
ten by  a  former  owner  of  tho 
9]ave,  acknowledging;  that  be  had 
sold  to  defendant.  Held  that 
the  letter  was  incompetent,  lU 
the  declaration  of  a  third  pcr.^on, 
i>etweeu  whom  and  pluititiff 
?hcrp  was  no  privity. — JVaisony 

vs.  Willimns^  447 

23.  Tho  return  of**  miDa  bona'' to 
an  execution  against  the  admin* 
istrator  of  a  deceased  sheriff,  i^ 
dufficient,  under  the  act  of  1795, 
to  sustain  a  suit  on  die  sheriif^s 
bond,  against  his  -  aciirctics. — 
Trtdsivrtr^  vs.  M'Guirtt  474 

;24.  The  entry  of  the  word  "satisfi- 
ed'*' by  the  sheriff  on  an  execu- 
tion,  is  flUifioient  eFidenoe  of  hia 
havings  received  tlio  money 
which  itcomrnarids  to  be  made. 
— TTtaaurcTy  vs.  M'-G-uire^  474 

jj25.  It  was  proved  un  the  part  of  the 
plaintiff  that  defendant  went  into 
possession  of  the  laud  in  dispute 
under  I.  P.  by  whom  it  had  been 

•  mortg^g^cd;  that  thi!  mort^a^e 
was  foreclosed  in  eqaity,  the 
land  sold  under  decree,  nnd  pur- 
chased by  plaintiff.  11  eld  that 
plaintiff  was  not  bound  to  sh^w  a 
g^rant  from  the  state,  or  any  other 
title,  at  against  defendant.-— 
Gri fitly  V9.  n'ardlaw,  481 

26.  It  was  incompetent  for  def<>n- 
dant,in  this  aetion,  to  shew  that 
the  mortgage  on  which  the  de- 
cree bad  been  obtained,  was 
fraudulent.— Gfi^n,  vs.  jf'ard- 
imif^  481 


EXKCUTION. 

Se€  IrregiUarili/.    /n/crc*f,4. 

EXECUTORS  A»flro  ADMINISTRA- 
TORS. 

1 .  Deiendant  purchased  com  of  a 
widow  who  remained  in  posse.*i- 
sion  of  her  deceased  husband^s 
effects,  without  having  been  ap- 
pointed executrix  or  administra- 
trix. It  did  not  appear  that  he 
was  apprised  of  hei-  want  of 
authority.  Neld  that  defen- 
dant Was  not  liable,  as  exeeti^ 
tor  de'um  tort. — Johnson,  vs.  Gat- 
fher,  « 

2.  An  Exeootrix  havinga  right  to 
the  posses!!4oB  of  an  estate  ibr 
life  or  widowhood^  purchased 
slaves  with  the  mesne  proAts. 
Hflfl  tlHit  they  were  her  indi-. 
vidual  propetty,  and  not  a  part 
of  the  estate,  and  this  notwith- 
standing her  declarations  that 
they  were  ptirchased  for  the 
estate. — Lyles^  vB.Sims^  42 

.3.  The  defendant,  an  administra- 
tor, pleaded  non  cutLonpsil  and 
pietie  admviistravit  nneUr.  Issue 
on  the  first  plea,  loUnd  again»t 
him.  Held  that  u^endant  was 
liable  to  costs,  de  bonit  propriis. 
Administrators  are  so  liable  when 
they  plead  a  plea  which  is  found 
against  them,  or  is  uotnie  infact. 
.V;'ii7/«,  vs.  Goi;gans^  52 

I.  21.  H.  executor  of  S.  P.  decea- 
sed, but  who  was  not  shewn  to 
have  ever  proved  the  will  or 
qualified,  sold  a  slave  belonging 
lo  his  t^tatrix^B  estate,  to  defen- 
dant, *'h«s  executors,  administra- 
tors, and  assigns  forever^*^  but 
did  not  style  himself  executor  in 
the  bill  of  sale.  By  the  will  of 
testatrix,  the  "innaal  income"* 
of  the  property  was  given  to  the 
executor,  H.  H.  iaremainder* 
expectant  on  the  death  of  a  third 
person  without  iasuc.  Ildd  tbat 
li.  H.  had  full  power  to  sell  as 
executor,  thou^  be  had  never 
proved  the  will  nor  qualified; 
and  having;  no  power  to  sell  as 
legatee,  he  should  be  taken  to 
have  sold  as  executor,  though  he 
did  not  so  stylo  hima<'lf  in  tho 
bill  of  9ale.  He  who  does  an  act 
which  be  cannot  do  effectuoUx* 

'  but  by  virtue  ot  an  autbontj^ 
8hftU.be  t^lEen  to  have  acted  :ili 
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tflLcbuUoQ   of  bis  auLboiitj.^* 
JUaffwood^  ads.  Legge^  '116 

5.  An  executor  QiUborized  by  the 
uriil  to  sell  landst  caoupt  make 
an  iittoniey  to  couTcy. — iSlaekt 
Vi.Erwiih  411 

6.  Aa  iniaot  purchased  a  horse,  for 
Tirhich  he  gave  promissory  notes: 
Held  that  theiufanCs  admtuistra- 
tor  nii^ht  plead  the  iiifuucy  of 
his  intestate,  and  that  hia  seUiu* 
the  horse,  an  a  part  of  his  intea- 
tntc^s  estate,  was  no  confirma- 
tion uf  the  purchase,  so  aa  to 
render  the  administrator  liable 
for  the  value — Coitnts,  vs.  Batesj*  464 

FACTOR. 
See  Inter  est  ^  3. 

FAILURE  OF  CONSIDERATION. 

1.  Action  of  debt,  on  bond  given 
for  land.     Defence,  title  not  in 
plaintiff  and   unsatisfied  judg-* 
ments  ag;ainst  him,  at  the  time  gf 
sale. 

Held  that  proof  of  a~  third  person, 
whose  descendants  are  living, 
having  been  many  years  ago  in 
possession    of     the    land,    long 

[  enough  to  acquire  a  title  by  tlie 
statute  of  limitations,  without 
shewing  the  extent  of  such  pos- 
aeesion  oi  cliim,  was  not  suffi- 
cient to  establish  the  defiance. 

Pefendant  having  since  his  pur- 
chase been  in  possession  long 
enough  to  acquire  a  title  by  the 
statute,  could  nut  avail  himself 
of  Bucti  defence. 

Un.satis/ied  judgments  against  plain- 
tiff at  the  time  of  sale,  did  not 
constitute  such  a  defeat  of  title 
as  would  be  a  dcfenco  to  the  ac- 
tion.— Gourdiiu^  vs.  Fludd^  23? 

d.  Deed  to  defendant  describes  the 
land  as  "  that  plantation,  or  tract 
of  land,  situate  iu  C'hrbt  Church 
Parish,  about  eight  miles  from 
Hibben's  Ferry,  now  in  the  pos- 
session of   the   said   A,  V.    T." 

J  (tho  defendant)  "  containing 
nine  *  hundred  and  eighty  six 
acres,  be  the  ?ame  more  or  less.*' 
On  rcs-urvey,  the  tract  was  found 
to  contain  nbout  one  hundred 
acre*)  If^sa  than  the  quaniity  ex- 
pressed in  the  deed.  In  an  ac-  ' 
tiun  on  the  bond  given  for  the 
purc^ha'e  moi;.  y,  it  was  held  that 
vloiendG[nt  was  not  entitled  to  a 


deduction  for  the  qtfatiiily  ttf 
land  deficients — BarksdaU^  vs. 
Thomer,  29|% 

3.  Plaintiffs  were  the  diildrea  of 
T.  B.  deceased,  who  by  his  will 
directed  landa  to  be  sold  by  his 
executors,  for  partition  amongst 
his  children:   the  executors  aw 
greed  to  sell  certain  of  the  lands 
to  defendant  and  gave  bond  to 
make   him  titles,  and  defendant 
with  their  consent  ^ave  notes  to 
tlie  plaintifia,  for  the  amount  to- 
which  they  would  be  respectively^ 
entitled,  out   o£  the   proceeds: 
Held  that  defendant,  in  actions 
on  these  notes,  could  not  set  m\* 
in  defence  the  (allure  of  Uie  exe- 
cutors to  make  him  titles,  ac- 
cording to.the  condition  of  their 
bond.^Siocik,  vs.  Slacks  415^ 

4.  Land  was  sold  by  the  sheriff^  by 
order  of  court,  to  effect  a  parti- 
tion; held,  that  in  an  action  on 
the  bond  given  for  the  purchase 
money,  the  parcliaser  might  set 
up  by  way  of  discount,  a  defi- 
ciency of  the  quantity  which  the 
land  had  been  represented  to 
contain.-^^a7  kiey^  vs.  Beurklty,     441 

FEE  SIMPLE  CONDITIONED. 

1.  Though  tenant  of  fee  simple 
conditional  may,  after  the  exis- 
tence of  issue,  alienc;  yet  a  de- 
vise is  not  an  alienation  within 
the  meanine  of  the  law.  If  such 
alienation  do  not  take  effect  in 
the  liie  time  of  the  tenant,  tiie 
estate  most  descend  to  (he  heirs 
of  limitation,  ptrformnm  dont.— 
Jone*^  ads.  POs^tdl  k  Potter^  Q^ 

FREE  NEGROES. 
1    Free  persons  of  color  are  entitled 
to   the  benefit  Of  "the    Prison 

Bounds  Act." Rodgers^  ads. 

J^orto7i^  $ 

2.  W.  H.  residing  in  Virginia,  by 
his  will  directs  his  negro  slave,  C 
to  be  free  nflcr  the  expiration  of " 
his  apprenticeship.  To  this  the 
executors  accent,  the  estate  be- 
in*,  independently  of  this  pro- 
perty, solvent;  and  C.  is  suffered 
to  go  at  large  as  a  freeman.  C. 
is  a/lcrwai^s  levied  upon  and 
sold,  under  a  fi.  fa.  against  the 
executors  of  W.  H.  Held  that 
the  sale  was  void  and  C.  entitled 
to  hi?  freedom.-^TJic^j  ads.  Spear 
Sc  Gafhrca9hy  ^  50 
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Sk  A  free  pcison  of  color  receiving 
the  beaefit  of  the  i  a«ol  vent  debt* 
ojr'a  act,  must  take  the  oath 
Whieh  it  prescribes. — Qlenn%  vs. 
Z>opez, 

FRAUD. 

1,.  Oae  L  A,  the  brother  of  defen- 
dant, placed  in  his  baud  faodii 
for  settling  his  (I.  A's}  debts  on 
die  best  terps  he  could:  defen- 
dant called  on  plntatiff,towhoni 
I.  A.  owed  |65,  and  representing 
the  debt  as  doabtful,  obtained  a 
discharge  oa  paying  f33:  Held 
no  ground  to  charge  defendant, 
who  only  acted  as  agent,  with 
the  balance  of  the  debt. — Ma- 
tfoty,  ads.  James^ 

GRANT. 

i.  Deibndant  first  surveyed  the 
land  in  dispute  and  within  six 
months  obtained  a  grant.  Plain- 
tiff  afterwards  saryeyed  the  same 
land,  and  within  six  months  from 
the  date  of  defendant's  survey, 
took  out  a  grant  which  was  prior 
in  date  to  defendants:  held  that 
plaintiff's  grant  was  null  and 
void.-DeGraffenriedjVs.Gregorf/, 

INDICTMENT. 

See  Misdemeanor. 


1.  Prisoner  indicted  under  the  Act 
of  Assembly,  1776,  7,  for  forge- 
ry, and  passiDg    a  forged  bank 
note.     The  charge  in  the  indict- 
ment, is  *Hlid  dispobO  of  and  put 
away:**  the  words  of  the  act, '^ut- 
ter and  publish.*'     Judgment  ar- 
rested.    The  words  of  a  statute, 
describing  an  offence,  should  be 
pai-sued  with  the  utmost  exact- 
ness.— State^  vs.  Pelij/y 
*  2.  The  indictment  charged  the  de- 
fendant with  having  committed 
perjury,  by  swearing  at  a  court 
in  July,  that  he  had  witnessed  a 
transaction  in    October  of  the 
same  year.    Held  not  to  be  a 
repugnancy  nor  to  afford  cause 
for    arresting  the   judgment.-^ 
Siate^  vs.  M^Kennan^ 
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INFANCY. 

*^ee  ParenCand  Child^  ExenUvn 
AdminUtraiors,  6.. 


INSOLVENT  DEBTORS'  LAW. 
Hee  Evidence^  7. 

1.  The  prf>vision  of  the  Priton 
bounds  ae/,  excluding  from  its 
benefits  persons  **seen  without 
the  walls,** or  "without  the  rules,*' 
extends  to  applicants  for  the 
benefit  of  the  JnsobferU  Debtors* 
J9ci, 
Glenni  vs.  Lopea^  10.S 

2.  Merely  being  wen  without  the 
wails,  does  not  exclude  from  the 
benefits  of  the  act.  The  test  is, 
whether  defendant*s  being  with- 
out the  rules,  was  voluntary;  or 
the  result  of  causes  which  ho  - 
could  not  control.  Mb, 

438  3.  Ay>ee  person  of  color  receiving 
th»  benefit  of  the  act,  must 
take  the  oath  prescribed  bf  it,  lb* 
4.  Petitioner  ibr  the  benefit  of  the 
'^Insolvent  Debtors*  Act,"  caused 
her  goods  to  be  secretly  removed, 
with  intent  to  defraud  her  credi- 
tors. 'J*hey  were  afterwards 
recovered  by  the  creditors  and 
sold  for  their  benefit.  Held  that 
the  attempt  to  defraud  did  not 
deprive  her  of  the  right  to  the 
benefit  of  the  KcU—Mairs  and 
others^  vs,  Smilh^ .  12$. 

INSURANCE. 

1.  Insurance  on  a  vessel  **at  and 
from  Charleston  to  Marseilles, 
and  at  and  from  thence  to  Ha- 
vanna."  A  separate  policy  on 
the  cargoi  executed  the  same 
day  "from  the  loading  thereof  at 
Charleston.*'  In  the  offer  ol 
plaiatifis,  on  which  both  policies 
were  effected,  every  material 
circumstance  ^vae  said  to  be  dis- 
closed.    In  fact  the  vessel  had 

.  been  laden  at  Havanna,  and  had 
touchedatCbarleston;  the  goods 
were  not  landed  in  Charleston, 
and  the  manifest  shewed  that 
fliey  were  shipped  in  the  names 
of  Spaniards.  Held  that  the 
omission  t*  disclose  these  iacttf, 
(Spain  and  her  colonies  being  at 
war,)  was  such  a  concealment  of 
material  circumstances,  as  vitia- 
ted the  policy  on  the  vessel .-~ 
Union  fysurance  Co.  ads.  Siofuy,  23> 

INTEREST. 
1.  Interest  is  not  allowed  on  a  de- 
maad  for  work  or.  labor  done- 
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goodv  soH,  or  any  other  account 
not  liquidated  in  writing,  even 
though  the  oM>De3r  be  pays*  hie  at 
m  day  certaiA.~*Farranfi  vs. 
Bouduil,  S3 

H,  la  aa  ^ction  for  refoaing  to  com 
ply  with  tb«  terms  of  a  sale  at 
auotioti,  the  jury  may  allow  aa 
^lama^^es,  the  difference  betweea 
the  sale  and  re-sale  and  interest 
thereon 

The  aactioneer  may  be  considered 
the  a^ot  of  both  partieis  and  his- 
entry  a  liquidation  of  the  de- 
mand -^Biaehwood  and  Brtn* 
nan,  ads.  ttemtnt,  S91 

3.  I'be  bnlaoee  of  a  factor's  ae- 
connt,  struck  after  Uk  termina* 
tion  of  dealing  with  his  princi- 
pal,  does  not  bear  interest.-^ 
JVcyto^ads.  Chuolmit  Taylor,      274 

4.  The  interest  which  has  accrued 
on  a  senior  execotton,  subse- 
quently to  the  date  of  a  junior 
«xeeutiony  must  be  paid,  before 
any  part  of  the  tnoney  collected 
can  be  af>plied  to  the  sati«faetion 
of  the  jtxiior  execution. — Clark' 
9orL,rsi  Canty,  212 

IRREGULARTTr. 

Sec  Practice  7. 

%  Ezecution  renewed  nflcr  th<* 
year  and  day,  by  the  consent  of 
defendant,  the  judgment  not  hav- 
ing been  revived  by  scire  fueius, 
is  not  irreg^ular. 

Third  persons  cannot  take  advan- 
tages of  rrregaUrilies. 


JURY. 

J.  The  jurors,  by  whom  the  prison- 
er wiw  tried,  were  regnUirly 
drawn,  according  to  the  pro  vi- 
sions of  the  act  of  assembly,  tind 
summoned  by  the  sheriOL  But 
no  writ  of  venire  had  been  de- 
livered tohira,  as  the  act  directs 
until  after  the  jury  had  been 
eummoned.  Held  no  cause  for 
arrest) D^  the  judgment* — State, 
Ts.  Croifr^,  03 

JUSTICE  OF  PEACK. 
1.  Action  on  the  case,  ngslnst  a 
Justice  of  the  Peace,  for  impro- 
perly issuing  on  execution,  and 
causing  plaiotiir^  horse  to  be  sei- 


zed and  sold.  Tiic  acid  of  13 1^ 
and  1817,  "for  giving  landlords 
ami  lessors  a  sumnmry*^  mode  of 
regaining  posseasion,  &c,  ret 
quires  t\»o  justices  to  execute 
it.  Defendant  acted  alone,  and 
issued  execution  foe  the  costs. 
Held,  that  defendant  was  Imble 
to  ao  aetiop.  having  axsted  with- 
out jurisdiction.  ^3^ffm6erf,  ads. 
Keflyi  ^66- 

2.  The  act  of  1778, requiring  jtt&H- 
ees  of  the  peacei,.  bef<tre  taking 
upon  themselves  to  exercise  the 
officef  te  9tgi>  n  roil«  to  be  lodg- 
ed in  the  seeretary  of  state's  of- 
fica,  has  become  inoperaCfve, 
and  is  virtnally  repeslod? 

And  this,  by  long  disuse;  by  ^uUse- 
quent  laws,  which,  ifnoVdirect- 
ly  inconsistent  with  the  provi- 
siou,  are  evidently  foonded  on 
the  supposition  that  it  docs  not 
exist;  undbyohang«  of  circum* 
stances,  which  bare  rendered 
the  provision  inapplicable  and 
uneecesMry.— •■JVorriron,  ads. 
Barfisdalc,  IOt 


LANDLORD  AXD  TENANT. 

1.  Wife  of  a  tenant,  remaining  in 
possetsion  after  her  husband^s 
death,  ihall  not  he  permitted 
to  set  up  a  title  against  the  hus- 
band*s landlord. — J^vCt  ts^Den- 
nis,  70 

2-  Tenant  sliaO  not  be  permiUecl, 
by  taking  a  lease  from  a  third 
pcrsoto,  to  aid  such  a  one  in  set- 
ting up  a  title  mgauut  the  land- 
lord. 16. 

1.  Tenant,  accidentally  and  with- 
out the  cx>n9ent  of  the  landlord, 
extended  her  possession  over  the 
idbat  Kne  of  the  demised  premi- 
ses and  enclosed  a  very  small 
])ortion  of  the  land  in  dispute; 
of  which  the  landlord  held  a  ju- 
nior grant:  Held  that  this  pos- 
session of  the  tmant  tor  five 
yenn  would  not  enure  to  the 
benefit  of  the  landlord,  so  as  to 
give  him  a  title  to  the  disputed 
land  by  the  statute  of  limitations. 
JoncSf  ads.  Mickle,  419 

LOCATIOJH. 

1 .  Action  on  a  penal  bond  to  make 
title  to  **all  that  qhbuld  remain 
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«^f  a  tract  of  land  incl ailing  the 
improrementsi  after  takings  off 
twohODdred  acrca.'*    The  obll- 
gor  may  fix  the  location,  of  the 
6ividiag  line  a«  he  pleesctf,  so 
fhat  the  improvements  be  inelu- 
ded  in  the  part  to  be  conreyed, 
and  tender  of  sach  title  will  save 
the  ednditton  of  the  bond;  though 
perhaps  an  equitable  partition 
might  be  enforced  in  another 
coitrt. — Wdker^  vs.  Harthaw^       46 
^  In  elo^g  the  line  of  a  tract  of 
'  land,  which  calls  for  air  open 
iTorner,  the  Kne  ofanother  tract, 
which  is  called  for  as  a  bounda- 
ry, should  be  pursued  as  far  as 
it  exfcenAs,  though    deviating 
from  the  ooune;  when  that  fails, 
the  coune  should  be  purboed: 
course  and  distance  should  gov- 
ern, unless  controled  by  natural 
elyjects  or  artificial  boundaries. 
Martifi,  vs.  SvitptOfif  454 

STATUTE  OF  LIMITATION. 
iSee  t^iurjr,  3.    Landlord  it  TenanU  3. 

1.  The  statute  of  limitations, 
which  bad  begun  to  run  against 
RR  intestate,  ts  not,  after  his 
Ueath,  suspended  until  adminis- 
tratioB  granted. — J^ukty  admr. 
vs.  MarlinddU^  135 

The  acknowledgment  of  ad  cxecu* 
tor  will  revive  a  demand,  bar- 
red by  the  statute  of  limitations 
at  the  time  of  the  acknowledg- 
ment, which  was  not  barred  at 
the  death  of  the  testator  •.-Piefec* 
V9.  Zimmerman^  305 

3.  Defendant  on  being  shewn  a 
note  of  hand,  signed  by  him* 
self,  did  not  deny  the  hand  wri- 
ting, but  said  that  his  brother,, 
who  it  seems  has  held  and  trans- 
ferred the  note,  owed  him  mo- 
ney, and  he  would  not  pay  a 
cent  of  it.  Held  not  a  sufficient 
acknowledgment  to  take  the 
noteout  of  the  statute  of  limita- 
tions.— JVetoeomA,  vs.  J^'tel•'  355 

4.  Deiendant,  maker  of  a  promis- 
sory note,  said  **I  gave  the  note, 
1>ut  it  was  for  rotten  tobacco,  and 
1  will  never  pay  it;  but  1  will 
not  plead  the  statute  of  Itmita- 
tioos."  Held  a  suflicient  ac- 
knowledgment to  take  the  note 


out  of  the  operation  of  the  stat«  ' 
ute. — Err.  Glenn^   vs.  JH^Cul' 
lought  484 

LIEN. 

f.  Trover  for  a  host.  Defence, 
that  defendant -had  taken  her  up 
adrift  and  had 'a  lien  for  salvage; 
which  plAintiff  had  promised  to 
pay,  to  the  amount  of  forty  dol- 
lars. No  proof  of  the  defend-  ^ 
ant^s  having  saved  the  boat,  but 
pTaintilTs  promise.  Held  that 
defendant  had  no  claim  fi>r  sal- 
vap;  that  if  he  had,  it  would 
not  have  imlhorized  him  te  re- 
pair, end  that  plaintiff *s  promise 
gave  him  no'  lien. — Holmes,  vs, 
Hardy  133 


MISDEIVXEANOR. 

1.  Indictment  under  Stat.  1.  Anne, 
St.  2,  c.  9,  for  a  misdemeanor  in 
receiving^  stolen  goods.      The 

» giioda  had  been  stolen  by  a  slave, 
whowascbavicted  of  the  larce- 
ny, before  a  court  of  magis- 
trates and  freeholders,  and  sen- 
tenced to  be  whipped.  Held 
that  as  the  principal  had  been 
convicted,  the  indictment  could 
not  bo  sustained  under  the  stat- 
jite,  nor  as  for  a  misdemeanor 
at  common  law. — Slater  vs. 
Couneil,  5S 

2.  An  Indictment  will  not  lie  for 
rescuing  goods,  taken  in  execu- 
tion, out  oi  the  possession  of  a 
constable;  there  being  no  assault 
on  tiie  constable.-^fff/e,  vs. 
Soihtrluit  414 

NEW  TRIAL. 
See  Practice^  9. 

1 .  Thohgh  in  actions  sounding  alto- 
gether in  damages,  the  court  will 
not,  in  general,  grant  a  new  tri- 
al for  excess  or  deficiency  of 
damages;  yet  a  different  rule 
sliould  prevail,  when  the  pecu- 
niary pxtent  of  the  injury  can  be 
precisely  ascertained:  still  sub- 
ject however,  to  exceptions,  as 
in  cases  of  great  mitigation  or 
aggravation,  or  where  it  may  be 
supposed  that  the  jury  were  as 
competent  to  judge  of  the  e&tent 
of  injury  as  the  witnesses.— 
Hopkins,  VB»  Meyers,  56 
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It.  Thd  defendaut  aiiil  aaotbev 
were  indicted  together  for  farce- 
ny.  The  jury  Ibaud  oue  guilty 
of  g^miKUthe  other  petit  larceny, 
the  proof  being  the  same  against 
both.  Motion  for  new  trial 
j^ranted. — .S'fdf^,  vs.  Larumbo^  1 83 
3.  The  court  beings  satisfied  from 
the  affidavit  furnished  in  this 
MiliB,  that  it  was  not  in  th0  pow* 
«r  of  the  plaintiff  to  produce  the 
receipt  against  part  of  the  ac> 
^  oount,  oa  which  defendant 
claimed  a  set  off  on  the  trial, 
were  of  opinion  that  a  new  trial 
ought  to  be  panted, — Qlovtr^ 
vs.  MiUer^  267 

NONSUIT. 
Sec  Summarif  ProcaSy  2, 

I.  Plaintiff  lost  on  a  horse  race  an 
endorsed  note  fur  $500,  which 
he  afterwards  discharged,  by 
delivering^  a  horse  and  sundry 
sccarities.  Thb  waa  an  action 
on  the  Stat.  9  Ann.  c.  14,  to  re- 
cover treble  tlie  amount.  The 
declaratloAcontai  oed  two  counts, 
one  for  money  had  and  received, 
the  other  far  the  conversiou  of 
thearticles.  Nonsuit:  the  endor-^ 
sed  note  was  the  thing  lost,  not 
the  articles  delivered  in  pay- 
'      Iiientofit.--;r/a77oc^vs.2?«6o,  421 

NOTE  OF  HAND. 

5«  tBdU  Bf  Exchmigt  and  Promhsorif 

J^oit*.    Jlssignitieniy  4. 

NOTICE. 
Set  Endorser^  2.     Recording  1 . 

NUDUM  PACTUM. 
Ste  ^BUU  of  Escchange  and  Promisso- 
ry J^otesy^*  2. 

].  Defendant  in  Havanna,  enga- 
ged a  passage  to  Charleston,  for 
herself  and  slave,  in  pluintifT^s 
Tessel.  Her  promise  at  Havan- 
na, to  indemnify  plaintiff  against 
the  damages  he  might  sustain  by 
bringing  the  slave  info  Charles- 
ton, I'n  violation  of  the  taws  uf 
the  United  States,  would  have 
been  void;  her  promise  after  tl>e 
seizure  of  the  vessel  and  slave  in 
Charleston,  was  nudum  pactum* 
WUKnck  vs.  Davis^  260 


ORDINARY. 

1.  la  a  suit  apon  an  Administratioo 
Bond,  against  the  soretieaof  aa 
Administrator,  the  court  will 
not  look  into  the  grounds  or  re- 
gularity of  the  proceedings,  up- 
on which  the  ordinary  founded 
a  decree  of  a  sum  of  money  due 
by  the  administrator. — LjfUs,  or^ 
dmary^  vs.  Broicn^  Zl 

PARENT  AND  CHILa 
t.  A  mother  is  entitled  to  recover 
on  a  written  contract  made  with 
her  for  that  purpose,  wages  doa 
for  the  labor  of  her  iniant  aoo.— 
Vole ttli ttCy  \'s.  Bladen,  .  9 

2.  Submission  to  arbitrAtioD>by  a 
father,  on  behalf  of  an  infant 
child,  with  an  award  tliere(»a« 
will  bind  th^.  infant.—.V^erril/, 
vs.  WUHams.  3<» 

PARTITION. 
1 .  There  must  be  a  joint  seizin  ia 
parties  pluinuff  and  defendant, 
to  sustain  a  suit  for  partition.— 
f'^i(hers2*oo7ii  vs.  Duniap^  390 

PARTNERS. 
Sec  Praclicct  14.    ■ 

1.  The  firm  having:  endorsed  a 
note,  one  of  the  partners  may^ 
after  dissolution,  consent  to  the 
holder^  compounding  with  and 
releasing  the  drawer,  and  hia 
consent  will  bind  the  other  part- 
ner to  be  answerable  for  the  ba- 
la.ice  due.—  Union  Bank,  vs. 
Geo.  &  JVm.  Hali.  2^ 

PATROL, 
t.  Defendant  with  others,  assum* 
ing  to  act  as  a  patrol,  went  into 
the  house  uf  plaintiff  and  took 
from  thence  two  guns:  Plaintiff 
was  not  then  ia  his  house,  but  a 
colored  person,  who  hud  charge 
of  the  plantation:  No  captain  ol' 
ptftrol  was  present^  but  the  soa 
of  the  captain  of  patrol,  who 
claimed  to  command  as  beintg 
authorised  by  hit  father.  Held 
that  they  were  no  lawful  patrol 
and  their  act  a  trespass. — PorlC" 
ous,  vs.  IlaselSc  JtiikinS'  3^ 
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PENALTY. 

1.  The  increased  interest  imposed 
by  the  1eg^i!>l«iturc,  od  tax  collec- 
tors who  fail  to  pay  over  public 
moa  es  in  their  hands  at  the 
time  required  by  law^  ia  not  in 
the  nature  of  a  penally;  and  the 
sureties  of  the  tax  collectors  are 
liable  for  the  payment  of  it. — 
Slale^  vs.  Harrison.  Sam€%  vs. 
Seaborne^  88 

3.  Defendant  and  one  A.  signed  a 
note  of  baud  for  ^  100,  payable 
at  four  months,  which  A.  passed 
to  plaintiff*  ior  a  loan  of  |50, 
with  n  verbal  stipulation  that  if 
the,  ^50  were  re-paid  within 
the  four  months,  the  note  should 
be  g^iveii  up.  The  declaration 
contained  a  count  on  the  note 
und  t>ne  for  the  money  lent. 
Verdict  for  plaintiff,  $  50  and  in- 
tercst.  New  trial  .grunted,  the  - 
court  holdings  that  if  the  note- 
was  not  usurious,  the  plaiatifl* 
must  recover* the  $  i 00  as  a  pen- 
alljr;  there  was  no  pretence  of  a 
loan  to  defendant. — Fovler^  vs. 
Ward^  372 

PLEAS  AND   PLEADINQ. 

•^c  Practice^  4,  5,    Rq^levin,  3.    Evi- 
dtnety  lU 

1.  The  declaration  beings  in  other 
respects  complete  and  perfect, 
as  a  declaration  in  ciue^  the 
'Words  '^  with  force  and  arms^ 
will,  after  verdict,  be  rejected 
OS  surplusa^e.^^UarA^aiif,  ads. 
White.  122 

S.  Trespass  to  try  tille,-  on  writ  on 
enquiry.  Plaintiff's  declaration 
claimed  a  plantation  called 
"  Green  Grove,"  lying,  &c.  but 
set  out  no  metes  or  bounds: 
Held  that  there  was  no  such  un- 
certainty of  description,  as  to 
afford  cause  for  arresting  the 
judgment. — Itohiffe  &  Lahiffe^ 
vs.  Hunter.  184 

^  Sum.  Pro.  stated  that  defen- 
dants were  indebted  to  the  peti- 
-tioner  $  50,  (or  unlawfully  beat- 
ing his  slave:  Demurrer  sustain- 
ed; becan^  it  did  not  appear 
whether  the  proecta  was  brought 
for  trespass  or  to  recover  a  pen- 
alty given  by  sUtute. — Ken- 
ncdy,  et.  aL  adt.  GarlinglQn,         424 


4.  Defendant  covenanted  (p  deli- 
ver certain  slaves  when  demand- 
ed: On.  non  ett  factmn  pleaded 
to  an  action  brought,  it  was 
held  that  the  failure  to  prove  a 
demand  was  no  ground  lor  ooq- 
suit;  and  that  defendant  could 
not  give  evidence  of  perform- 
ance: In  covenant,  the  plaintiff 
is  not  required  nor  the  defendant 
allowed  to  give  evidence  of  any 
thiug  that  is  not  put  in  i£&ue  by 
the  plea. — MiicheU^  vs.  DcGraf- 
fsnreidand  Moorman.  450 

POSSESSION. 

1.  Grant  to  A.  of  two  hundred 
acre?}  not  including  an  adjoing 
portion  of  land,  which  was  in 
dispute  in  this  case.  Convey- 
ance to  defendant,  of  one  hun- 
dred and  sixty  acres,  pari  of  ^s 
granL,  in  1800;  but  so  describing 
its  bouudaries,  as  to  include  the 
disputed  land.  Defendant  bad 
been  in  possession,  within  the 
lines  of  A*s  grant  for  twenty-five 
years,  and  the  person  under 
wjiom  he  claimed|  since  1794. 
Land  in  dispute  granted  to  plain- 
tiff in  1819.  H«ld  that  defend- 
ant's possession  could  not  be  ex- 
tended, by  coustruclioD,  to  the 
land  in  dispute;  the  conveyance 
to  him  restricting  his  claim  to 
A's  grant,  though  erroneously 
describing  its  boundaries;  and 
consequently,  that  no  presump* 
tion  could  arise  of  a  grant  of 
the  disputed  land,  to  him,  from 
the  state. — Gibton,  ads.  Chap- 
pdU  26 

2.  Trespass  ^vare  clausum /regit. 
Plaintiff  was  in  possession  of  a 
tract  of  land,  part  of  which  waa 
covered  by  an  oldcrgrant;  of  this 
part  defendant  was  in  possess- 
ion. Held  that  plaintiff's  poss- 
ession could  not  be  construed 
to  cxiend  to  the  land  covered  by  « 
the  older  grant,  though  within 
the  lines  of  his  o\vu»— Aiken  vs. 
Jonet^  69 

PRACTICE. 
StcSherijgr^4,^. 

1 .  Motion  to  set  aside  a  judgment 
on  OA  affidavit  of  deiendaul's  al>- 


INDEX. 
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tornry,  that  plainliff  had  con- 
sented to  take  if,  subject  to  the 
plea  of  pUne  administrenfti^  or 
pltne  adminislravU  prmltr;  tio 
»scli  Ag^reement  appearing^  iq 
writing  of  OD  the  record:  to  wbtch 
plaintiff  offered  a  counter  aifi 
davit.  The  cottrt  refused  to  re- 
teiva  the  atRdavits,  ami  motion 
refused. — Makonmmi  vs.  Jame's^ 
MnCr. 

2.  Action  bf  debt  on  jnd^ent: 
ordered  for  judgement  and  referr- 
ed to  cierK,  May,  1810:  thejtidgw 
aeot  entered  on  his  as^ssment, 
set  aside  for  the  irregularity. 
May  182S:  order  for  leave  to  en- 
ter up  judgment^  nunc  proUtnt, 
made  by  the  circnit  court,  fall 
term  1923:  Motion  to  set  aside 
that  order,  to  arrest  the  jiid»- 

^  ment,  and  for  leare  to  plead 
'  payment  puis  darrein  continu- 
unoe,  on  the  grounds  ofpIaintffV^ 
death  before  the  making  of  the 
order,  of  defects  in  the  declara- 
tion, and  that  the  case  was  out  of 
court  for  wa^t  of  proceeding: 
Befused.— Favg/m  ic  M^Lauch- 
Ijn,  ads.  Dinldus, 

3.  After  pleading  to  the  merits, 
it  is  too  late  to  set  aside  proceed- 
ings in  attachment, on  tiie ground 
that  the  bond  entered  into  by 
plaintiff,  on  the  issuing  of  the 
writ,  does  not  conform  to  the  di- 
rections of  the  Mtachment  Act,-^ 
<?rav»  ads.  Young, 

4.  After  pleading  to  the  merits,  it 
is  too  late  to  take  advantage  of 
the  omission  to  allege  a  day  cer- 
tain in  the  declaration,  or  ot  the 
omission  to  file  a  bill  of  particu- 
lars, by  motion  for  a  nonsuit,  or 
in  arrest  of judgmont.*-L9ag-,v«. 
Ktnnard^ 

5.  Mistake  in  setting  forth  plain- 
tiff^s  name  in  the  declaration, 
can  only  be  taken  Advantage  of 
by  plea  in  abateMneot:  unles  in 
case  of  variance  between  de- 
clarati«n  and  a  written  contract 
offered  ic  evidence. — ChapptU  ic 
CuretofLt  vs,  Proeior^ 

6.  The  amount  of  the  verdict  ex- 
ceeded the  damages  laid  in 
declaration.  Insuch  case,  judg- 
ment cannot  be  entered  up  for 
-the  verdict,  and  tc  venire  facias 
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do  j^ovo  must  be  ordef>ed,  tmlest 
the  plaintiff  remit  the  excess  b«« 
yond  the  sum  claimed  in  the  de*- 
elaration.  But -as  it  appeared 
that  the  defendant  had  a  dis- 
count, to  a  large  amount,  which  ' 
he  was  obliged  to  withdrew  on 
account  of  the  absence  of  his 
witness,  and  therefore  (he  plaiu- 
tiff  cotild  not  with  safety  enter 
a  remittitur;  a  new  trial  was  or- 
dered, with  leave  to  the  plaintiff 
to  amend  his  deelanbtion,  and  to 
the  defendant  to  plead  fais  dis- 
count.— CrvxHn^Co.TB.  Mdi" 
son.  79 

7.  Writ  of  attnehment  isstwd  m 
thenameofjD.Brennon.  Order 
by  the  court,  that  **  BreiRian  & 
M'Creary,  plainitffs  m  atlueh- 
meniy""  hare  leave  to  flie  their 
declaration.  Declaratioa  filed 
in  the  names  of  BreniwH  ic 
M^rcary^  set  ande  for  the  ir- 
regularity.— Brennan  k  JtCreO" 

ryy  vs.  M^Lanorcy     *  74 

8.  Where  defendant  rabaitted 
the  usual  affidavit  for  a  eontinu- 
aoce,  on  account  of  the  absence  of 
witnesses,  his  daughters,  anil 
plaintiff  ofl^red  to  admit  as  their 
testimony,  whatever  defendant 
would  state  that  they  would 
prove;  the  court  presuming  that 
plaintiff  most  know  what  his 
daughters  would  prow*,  ordered 
on  the  case  for  trial:  and  new  tri- 
al for  this  cause  refused. — Far- 
rand,  vs.  BoucAeii.  CS 

9.  Motion  for  conUnuance  being 
generally  a  matter  of  discretion, 
depending  on  its  peculiar  cir- 
cumstances, can  seldom  be  the 
ground  of  anew  trial.  K. 

10.  After  pleading  to  the  merits, it 
is  too  late  to  take  advantage  of 
the  ptaintiff^s  omission  to  make 
oath  of  the  debt  or  sum  de- 
manded, at  the  time  of  filing  bis 
declaraiioo,  in  a  proceeding  by 
attaclunent. — 67on<y,  vs.  .M^JVe£/,  15^ 

1 1 .  Leave  given  to  amend,  by  ad<* 
ding  a  new  count,  after  demur- 
rer andjoinder.— Ca/tf,  vs.  Cure- 
ton,  4QD 

12.  For  d^ect  in  declaration,  the 
circuit  coqr|  ordered  plaintiff  to 
k>e  ijon-5Uited  or  pay  the  costs: 
Plaintiff  went  to  trial,  bat  gavo 
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Notice  at  an  appeal  from  tbe  or' 
«ler  ili reeling  him  to  pay  cosU: 
Appeal  dumissed;  tho  circuit 
court  might  moke  the~orJer  oa 
dttch  condiUoD,  aad  plaintiff' ac* 
cepted  the  terns  by  goin^  to  tri* 
al.-o^l/ar/in,  va.  Miteheli  ^  Da' 
vU,  445 

13.  The  service  of  a  writ  of  capiaa 
ad  respondeudum,  by  deliverui^ 
a  copy,  is  Dot  ao  arreat,  within 
the  meaniD^  of  the  act  of  1791, 
«jcemptiogf  from  arrest  persons 
'Oecossarily  atteudiog  on  courts. 

Huniingdofh  vs  ShtUiz  Se  M^Ken- 
na^  452 

14.  One  partner,  after  dissolation, 
executed  a  note  in  the  partner- 
ship name,  and  accepted  service 
of  a  writ  in  the  same  way,  on  • 
which  judgement  was  obtained  by 
default:  execution  levied  on  the 
goods  of  the  other  partner, 
which  were  sold:  one  term  inter- 
venod  between  the  Levy  and  the 

~aioiion  to  set  aside  proceedings; 
which  motion  was  granted.— 
Jjooaiii  k  Co.  vs.  Pearson  & 
JU'MieJiOeU  470 

15.  After  the  a^joununent  of  the 
ctiurt  at  whicli  the  verdict  was 
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obtained, it  is  too  late  for  the  de- 
fendant to  obtain  the  order  of 
the  court  for  submitting  the  con- 
dition of  a  penal  bond  to  a  jury. 
MUchell,  vs.  Hiunphriet  6c  Daw 
kint,  -479 

16.  Action  on  the  casd  for  pro- 
curing the  deleD<l«n*  *^  ^^  ille- 
gally arrested  on  a  ca.  sa.  The 
declaration  atledged  that  tbe  ca. 
sa.  had  issued  in  a  ease  in  which 
•*  J.  M."  was  plaintiff;  but  in  the 
ca.  sa.  offered  in  evidence,  ^  J. 
M.  &  Co." appeared  to  be  plain- 
iitb:  Held  no  variance;  the 
words  **  and  Co."  having  no  sig- 
nification.—Jtf^CiMifVs.Jtf'C/iifiy,  486 

PRISON  BOUND'S  ACT. 
1.  The  Prison  Bound's  ^c/,  only 
requires  the  defendant  to  sur- 
render so .  much  property,  at 
shall  be  sufficient  to  satisfy  the 
debt  for  which  he  is  arrested. 
"Whether  the  property  be  suffi- 
cient for  that  purpose,  is  a  mat-  . 
^er,  in  the  first  instancr,  for  the 
tleterminatioa  of  the  judge.  Tho 


judge    may    allow  defendanC% 
schedule  to  be  amended,  evcu    * 
after  it  ts  sworn  to. — Parraviet' 
ne^  vs.  Schtoart,  .  S9U 

5.  Bond  for  the  prison  bounds  is 
assignable  under  theact.'-Tb^i- 
son^nd*.  MiUtr^  380 

3.  Assumpsit  on  an  agreement  not 
under  seal,  otherwise  in  the  form 
of  a  bond  for  observing  the  rules,, 
under  the  prison  bounds  act: 
Demurrer  sustained;  the  seettri* 
ty  required  by  that  a  Jt  is  a  bond. 
>C'an/e^,  vs.  Durtn  k  Beckham^    -435 

PROHIBITION. 
'See  ConstituHonai  JJaWf  4. 

I.  A  slave  was  tried  for  a  misde- 
meanor by  a  justice  of  peace  and 
two  freeholders,  sentenced  and 
imprisoned.  The  freeholders  iu 
this  case  had  not  been  summoned 
by  warrant  under  the  hand  and 
seal  of  the  justice;  and  one  of 
them  did  not  reside  in  the  coun- 
ty where  the  offence  was  charg- 
ed to  be  committed,  nor  had  any 
freehold  there.  Held  tl^t  tho 
court  was  Improperly  organised, 
and  prohibition  granted.— £2- 
parle^  Riekardsont  *^SQB 


PROMISSORY  NOTE. 
See  Bills  of  Exehastge  and  PuMduaQf 

Jfoies. 

BECORDINO. 
Oop  D.  bein2  indejbted  to  both 
plaintiff  and  defenuant,  convey- 
ed tbe  land  in  dispute  to  defend* 
ant,  in  part  payment  <^  bis  debt^ 
at  its  full  value,  pending  a  suit 
in  equity  against  him  by  plaintiff; 
who  afterwards  obtained  a  de- 
cree and  issued  execution,  upon 
which  the  land   was  sold  and 
purchased  by  plaintiff.  The  deed 
to  defendant  was  not  recorded 
within  six  months,  as  required 
by  law,  but  plaintiff  had  notice 
of  it  before  his  purchase,  and 
before  ^obtaining    liis   decree. 
Held  that  the  actual  notice  sup- 
plied  the  omission   'to  record 
within  six  months,  and  that  de- 
fendant's deed  was  valid  aslo 
plaintiff— <SAerranf,Ts.4f *FaZ^  -S^ 
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IIEPLEVIN. 

it  Y'hfedesth  of  plttiatiffin  repl«- 
vih  mbates  thesnit:  nor  will  a 
writ*  ile  retorno  habencMl)  ^ 
awjurded  on  such  abatement.'^ 
Miller^  T8.  Lattghiwif 

S.  The  act  of  1809  providM^  that 
the  security- g^iven  by  plaiDtiffiti 
replevin,  shall  ba  bound  not  od- 
ly  for  the  retam  of  the  goods, 
but  for  the  rent  due,  and  eoats^ 
and  ihat  the  sheriff  shall  tako 
bond,  according  to  law,  for  a 
sufficient  amount  (o  cover  the 
rent  and  cotts«— Z>aig^afi,  vs. 
England^ 

3«  The  condition  of  (he  bond  in 
this  case,  was  to  prosecute  th* 
suit  with  effect,  or  return  the 
goods  or  pay  tb«  value.  Breach 
assigned,  that  the  plaintiff  in 
replevin  had  not  prosecuted  bis 
suit  to  effect.  On  demurrer  it 
was  held  that  the  breach  as- 
signed was  insufficient;  though 
the  bond  waa  not  void. 

4.  On  the  return  ofehngata  by  the 
sheriff,  to  the  writ  its  relSmo  Aa- 
fremfo,  the  right  of  action  ao- 
craea  on  ^e  replevin  bond,  but 
fi.  &.  cannot  be  iasaed  till  a  writ 
of  enquiry  ezecoted. 

JS«  The  commissioners  of  roads  is- 
sued execution  for  a  fiqe  and  le- 
vied on  plaintiff*s^ods;  writ  of 
replevin,  for  re-delirery  of 
the  goods  so  levied  on,  was 
quBshed.~Z:r^>  «^  Ts.  Commit- 
•^    turners  o/roatU^ 

REVdCATlON. 
'  I.  Testator  intending  to  alter  his 
will  and  make  a  new  one,  gave 
Oirections  for  that  purpose   to 
witness,  as  he  read  oyr  the  will 
to    him.     The   witness    made 
memoranda,  by  interlining  the 
proposed  alterations  in  panett, 
^•for  his  own  conTmience."    A 
single  word  was  scored  throngh 
with  the  penoiL    Testator  not 
bavingrcompletad  his  direetimii 
the  first  day,  was  anabla  from  ' 
weakness  to  complete  them  on 
a  seoond,  and  the  new  will  waa 
Jjever  drawn:    Held  no  revoca- 
tion, the  "« obliteration**  not  be- 
^  mmOm  by  the  direction  of  ta*. 
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later,  nor   intended    to  fevoke 
•  the  whole  will.— Jlfeont  and  oth' 
trSf  vs.  MoorCi  ^314 

SEAL. 

Set  Specially,  - 

1.  A  warrant  issued  under  the  hand 
of  a  justice  of  peace,  on  which 
the  defendant  was  taken,  was 
held  an  eflectoal  commence- 
ment  of  a  prosecution,  though 
the  warrant  was  not  sealed. — 
5ftf/c,  vs.  raugharit 
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215  SETT  OFF, 

See  FtxUwrt  of  Canndermtunt^ 
See  Evidence  1. 

1.  In  an  action  by  the  adminbtra^ 
tor  of  an  inst^Ivent  eitate,  defend- 
ant is  not  entitled  to  avail  him- 
seli,  by  way  of  discount,  of  a  ne* 
gotiabie  note,  made  by  the  intes- 
tate and  transferred  to  defendaift 
after  his  death,  to  ^e  full 
amount  due  on  the  note;  but 
only  to  a  reduction,  rateably 
with  other  eroditon.^^fiiy^potf^ 
VI.  Jtmett 

2.  Action  on  a .  promissory    note 

S'ven  to  plaintiff^  intestate, 
efendant  ofiered  aa  a  sett  ofl; 
that  he  had  qgned  a  note  as  sure- 
ty for  intesute  hi  hb  life  time 
and  paid  it  since  his  death:  HM 
a  mutual  credit,  wfaidi  might  be 
set  off  under  the  discount  act.«^ 
HindSf  ad9,jidm>I>aHd, 

aHEwrp. 

1.  Action  on  the  tase.    The  de^ 
fendant,  a  sheriii;  levied  an  e^e- 
cuti^  of  the  plainUff  against 
one^.^n  property  which  heleft 
m  K's  possession,  who  left  th« 
state  with  it  and  foiled  to  pro; 
duooit  on  the  day  of  sale.    U 
was  shewn  in  defence,  that  there 
were  hi  defendanfb  offioe,  axe* 
cutions  against  K.    older  thaa 
Uie    plaintiff's,    which    would 
have  taken  the  whole  of  the  pro- 
ceeds, if  the  property  had  beeo 
sold.     Heldthattbe  plaintiff  had 
sustained  no  injury,  and  was  not 
entitled  to  mrnmr     Gflfej,  va. 
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2.  Of  Eighteen  managera  of  elec- 
tions, a|)poiateJ  bgr  the  le^la- 
ture,  in  the  district  of  Oeor^e> 
toirn,  two  had  refused  to  qaali» 
fy;  one  was  dead,  and  one  dis- 
qualified to  serve  by  beings  a  cuu- 
uidate:  Held,  that  eight  of  the 
remaining  foarteeo,  properly 
formed  a  board  to  determine  on 
the  validity  of  a  contested  elec- 
tion of  sheriff;  a  majority  of  the 
managers  quahfitd  to  scrre, being 
all  that  IS  required  by  the  act  of 
the  legislature. — StatC)  vs.  HxAg'- 
gins,  139 

3.  Sheriff  taking  bail  bond,  with- 
out seals  annexed  to  the  names  j| 
of  the  sareties,  and  afterwards 
detaining  the  person  arrested, 
and  demanding  money  for  fees, 
vas  held  not  jOBtified  in  the  de- 
tention, by  Uie  informality  of 
the  bond. — DelestieliJit,  ada. 
Bunch,  22U 

4.  Rule  on  sheriff  to  shew  cause 
why  the  proceeds  of  the  sale  of 
a  schooner,  made  under  excca- 
tion  in  thia  case,  should  not  be 
paid  over;  couae  shewn,  that  the 
schooner  was  mortgaged  to  a 
third  person,  and  condition  bro- 
ken, before  judgment  rendered: 
Rule  discharged. — Payne,  vs. 
Kerihaw,  276 

5.  The  act  of  the  legblalure  of 
1822,  requiring  the  governor, 
whenever  a  vacancy  sjiall  hap- 
pen ui  the  office  of  sheriff,  to  is- 
sne  his  writ  to  the  managers  of 
olections  for  the  district,  requir- 
ing them  to  hold  an  election  to 
fill  the  vacancy,  does  not  repeal 
that  part  of  the  act  of  1808, 
which  directs  elections  for  sheriffs 
to  be  held  by  the  managers,  in 
all  districts  in  which  vacancies 
axist,  on  the  second  Monday  in 
January  and  the  day  following  in 
eyery  year,  nor  is  the  writ  of  the 
governor  necessary  to  the  validi- 
ty of  these  elections. — Staler  vs. 
Dwranit  319 

0.  A  fi.  fa.  and  ca.  sa.  were  both 
lodged  in  thesherilTs  office,  with 
orders  to  proceed  on  the  fi.  fa. 
After  levy  made,  the  sheriff  was 
directed  to  proceed  on  theca.  sa. 
The  goods  levied  oa  were  sold 


and  the  proceeds. paid  over  tu 
ulder  executions.  Before-  the 
return  day  of  the  ca.  sa.  the 
.debtor  died  insolvent,  and  the 
ca.  sa.  was  never  executed. 
Held  that  the  sheriff  was  not 
responsible. — Delutidinr,  ads. 
King  it  Jmei,  36? 

7.  Trover.  Defendant,  a  sheriff^ 
levied  on  two  slaves  under  exe- 
cutions. After  the  levy,  the 
owner  sold  them  to  plainiiff,sab- 
ject  to  the  sheriff^s  lien.  Plain- 
tiff offered  to  pAy  the  amount  of 
the  executions,  but  made  no  ten- 
der. Defendant  refused  to  de- 
layer up  the  slaves,  and  after- 
wards sold  them.  Held  that 
the  action  would  not  lie. — Fi'n* 
eenii  Y9.  adrnW.  Ferry,  306 

8.  On  a  rule  against  the  sheriff  to 
shew  cause  why  he  had  not 
made  the  monies  on  certain  exe- 
cutions, he  returned  that  before 
the  lodging  of  the  executions, 
defendant  had  mortgaged  certain 
slaves  to  one  R.  that  the  mort- 
gslge  was  not  recorded;  that  the 
slaves  had  been  sold  by  hiM  (th« 
sheriff,)  and  that  the  money 
was  in  his  hands,  to  be  paid  U> 
the  satisfaction  of  the  mortgage 
or  the  executions,  as  the  court 
might  direct:  Rule  discharged 
and  parties  left  to  contest  their 
rights  at  law. — Srut<m  and  oth^ 
erii  vs.  Cannon,  380 

SLAVES. 
t.  The  act  of  assembly  of  1822, 
authorixing  sheriib  to  seise  *^iiree 
negroes  or  persons  of  color**  on 
board  vessels  coming  into  port, 
and  to  detain  them  *till  the  ves- 
sel is  ready  to  departs  does  not 
relate  to  slaves.r— Co/rfer,  vs.  De* 
lettiehnt,  180 

SPECIALTY. 

1.  The  word  ^^sealed,"  inserted 
in  the  body  of  an  instru- 
ment, promising  to  pay  money, 
will  not  make  it  a  specialty, 
without  a  seal,  an  (L.  S.)  or 
some  equivalent  mark  annexed. 

I    Jditckell,  T9.  Parham  9c  Dans,       S 
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etJMVIARY  PnOCESS. 
SetPttas  and  Fleading^  3. 

^  In  a  procemling^  by  sTtmrnary 
process,  defeDilanl  was  requir-eil 
to  ansM-er  od  iDterro^ntoi  ies, 
U'hGihei*  ho  Imd  made  his  mark 
to  aootc,  and  whether  he  justly 
owed  an  account;  copi^  ofwhitfti 
were  filed  with  the  process;  and 
field  that,  a  drtrce  for  (he 
amount  of  the  note  and^ucCotiut 
\ras  ptoperly  given  against  him, 
^n  his  uegleciini^  to  anaWer.-i- 
JValketn  vs.  Malhanfy^  ^    l87 

2.  Plaintiffin.sum.  pro.  stated  fiH 
demand  to  be  on  a  note  of  hoefd 
for  $3&,  which  was  loM;  a  copy 
of  such  note  was  annexed  to  tl)e 
process.  On  trial,  he  proved 
that  a  payment  of  ^5  had  been 
made  on  the  note  for  ^3o,  which 
was  taken  up  and  a  new  no(e  for 
430  e^iven:  Non-suit  ordered. 
and  motion  to  sot  it  aside  and 

amend,  refused. Miller^  vs. 

SUtTh  386 

SURKTY. 
Su  Penally  1 .    Evidence,  23. 

TENANTS  IN  COMMON. 
r«  DeieHdant  aud  one  Lites  were 
tenants  in  common  of  a  field: 
Lites,  without  the  consent  of  .ia- 
fendHiit,  leaset!  the  whole  field 
to  plaintiflT,  who  plunted  it  in 
corn;  deiiudint  entered  nnd 
ploughed  up  j)art  of  the  corn, 
on  a  portion  of  the  field  which 
he  claimed  to  culttv«i«  hicnsoir, 
by  agreement  with  Lites.  Hold 
that  pIttiDltfi* could  not  mainttiMi 
action  for  this  trcspaHs.  One 
tenant  in  common  cnnnot  main- 
tain (renpaas  a«!;ain{>t  his  co-ten- 
ant, without  actual  ouster. 

Harmaft,  vs.  Gartman,  430 

TIME. 
T.  Action-  on  a  promiFsory  note. 
Detenco,  failure  of  con*i(lern- 
lioii.  The  nrifp  wh3  g-  veo  iHc 
negroes.  They  were  provei)  to 
have  been,  nbout  twootv  peren 
yc  trs  n^o,  the  properly  of  B. 
who  died  Bbont  thnf  lime,  leav- 
ing other  jsluvr*,  nnd  a  wife,  two- 
eousanda  dnu^iiter.     After  B's.         I 


death,  the  bd^iVics  went  iaU»  tLf^ 
*|M>9sessiOri,  and  have  since  eciti- 
tinued  in  the  })psses»ioD  of  his 
daugjiter — or  of  her  trastee.», 
ag^eut*  or  lissis^nces.  No  admin- 
ifttratioa  or  dtstribtition  of  the 
estate  of  B.  shewn.  IJeld  that 
aflersolonepo»cs:ion,  ^itli  the 
fact  that  n.  died  pcsMSSscd  of 
other  slaves,  a  dif>tribution  of  B^s 
estate  will  be  presumed;  au<f 
that  the  slaves  in  question  were 
the  share  of  the  ilaughter.— 
Rerd^  vs.  Price,  3 

2.  *I  he  lapse  of  twenty  years  will 
raise  the  presumptioa  of  per- 
formance of  any  other  conditio.i 

#ai/  i.  bond,  as  wctl\  as\h»t  for  th« 
payment  of  money. — Ordinary, 
vs.  Steedmarif  StfT' 

TRESPASS  AND  TRESPASS  ON 
THE  C.\SE. 

1.  TrtMpath  and  not  ease  is  the  pro" 
per  remedy  against  a  j«stic€  of 
peace,  who  hos  issued  execa- 
tion  in  a  matter  without  hi»  jo- 
risdictino,  ami  causetl  the  plaiu- 
tifPs  horse  to  be  seized  and  so\d. 
Remhtri,  vs.  Kelly y  63 

Z.  An  Return  on  the.  cajte  cannot  b^ 
maintained  for  an  injury  done 
by  beating  the  plaintiff^s  slave. 
Trespass,  ri  et  artnis^  is  the  only 
proper  rcmody.--— Car«/fii,  vs. 
Murray,  113 

3.  The  ri^ht  to  the  use  of  a  pew, 
(he  p€>ssc5sion  oi  the  church  be- 
insf  in  the  corporation,  is  an  in- 
cor{>orraI  hereditament;  fordift- 
furbani'tt  in  (he  itujoymenl  of 
which,  au  action  of  Ircspasrri  « 

.  arniit will  uotlie — MarslmU,  ads. 

1.  Ca.  Sa.  being  void,  the  jndg- 
iiient  on  which  it  ih»ued  having 
been  irregular  and  set  aside, 
trespass  aud  not  case  was  the 
proper  action  lor  the  arrest  — 
M'CooU  vs.  M'Ciuny,  486 

TROVER. 
See  Hhmff",  7. 


I.  Trover.  After  the  execution  of 
the  treafy  ceding:  Florida  to  the 
UnitrMl  Stales,  aod  its  ratifica- 
tion by  (he  government  oi  tha 
trailed    Slate.',    but    before  i^ 
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t^tillcatiou  by  ^paiu^  t^o  pUin- 
li/r,  a  Britiah  subject,  iolrodu- 
cecl  slftvea  nHo  Florida  aucTput 
fhcm  into  the  poeseMioa  of  one 
If.  The  slaves  bi*oke  into  iosar- 
recti oo  and  committed  various 
oOtrao^Gs.  An  officer  of  the  Uni- 
ted SlAtes"  army,  at  Amelia 
Island,  at  the  request  of  the  wife 
of  H .  (who  Was  absent)  and  by 
permission  of  the  Spanish  gover- 
nor to  enter  Florida  for  the  pro- 
tection of  the  inhabitants,  sent  a 
party  who  seized  the  slaves,  and 
they  were  detained  in  the  custo- 
dy ol  defendant  till  ordered  to 
be  given  up  by  the  government. 
While  lu  cuaioay,  one  oi  me 
slaves,  attempting  to  escape,  was 
shot  by  a  sentinel.  Held  that 
the  seizure  and  detention  -were 
excusable  and  defendant  not  lia- 
ble.— Paj^nc^  ads  Robinson^ 
2.  Trover  for  Cotton.  The  proof 
of  c^Dvarsion  relied  on  was,  that 
defendant  having  lost  cotton, and 
having  cause  to  suspect  that  it 
"was  in  plain li^s  possession,  ob- 
tained a  search  warrant  and  was 
in  company  w^ith  (he  constable 
ifr.ho  seized  coUon,  answering 
the  description  of  defendant's, 
in  plainti^a  posseseioa.  No 
proof  of  a  demand  on  ilefend- 
ant,  or  tliat  he  had  been  iti  pos- 
session of  the  cotton  seize  d.  Ve  r- 
ilict  for  defendant,  ami  new  trial 
zefused.— 5/af ib,  vs.  Liiilejield^ 

USURY. 

1.  Defendant  applies  to  plaintiff, 
to  borrow  money,  who  hRs  none, 
but  offers  him  a  note  for  seven 
hundred  dollars,  oo  a  third  per- 
son, wboni  ho  understood  to 
have  cotton  ready  to  pny  it. 
PlamtJff  accepts  it,  and  gives  his 
own  note  for  seven  hundred  and 
seventy  dollars,  payable  at  the  • 
end  of  a  year:  Held  Usury.-- 
Brown  ^  vs.  Faiused, 

2.  Action  by  indorsee  against  en- 
dorser of  a  nolo.  Defendant 
gave  natfoe  of  an  intention  to 
otfer  himself  as  a  witness,  to 
prove  usury.-  To  prevent  this, 
plaintiff  oflered  himself  as  a 
witness,  and  swore  that  he  ob- 
tained the  note  for  a  full  conside- 


ration of  one  01  DefenAnfr 
was  thea  examined,  and  swomI 
that  he  endorsed  the  note,  for 
the  accommodati<Mi  of  the  mil- 
ke«i  and  passed  it  to  D,  at  sd 
usurious  discount.  .0,  bein; 
then  examined,  denied  the  usu- 
ry sworn  to  by  defendant.  Held 
that  under  the  provisions  of  the 
statute  of  usury,  defendant  was 
an  incompetent  witness,  and  new 
trial  granted  for  that  caase.-«> 
JVallis,  rs.  jYclson,  144 

3.  The  act  ogainst  usury,  After  fix- 
ing a  penalty  of  three  times  the  . 
amoopt  of  any  usuriolis  loan,  to 
be  recovered  by  action  of  debt, 
^c.  llmliv  tlio  uviusuvnoement  of 
the  action  to  six  months  after  the 
offence  committed.  Plaintiff  lent 
$100,  on  usurious  interest,  and 
re<^ived  various  sums  on  ac- 

279  count  of  the  loan,  more  than  six 
months  before  action  brought, 
and  the  balance  of  principal 
and  osarious  interest,  witliin  six 
months:  Held  Ihat  plaintiff  was 
entitled  to  recover  three  times 
the  amount  otigUially  loaned*— 
Stewart,  vs.  Fowler^  403 

4.  Defendant's  property  being  ta- 
ken in  execution  at  the  suit  of 
A.  B.  for  $1400^  defendant,  in 
order  to  obtain  one  month*s  stay 
t>fsale,  agreed  to  pay  1 100,  and 
gave  the  note  on.  which  the  ac- 
tion was  brought  to  the  plaintiff, 

S98  to  whom  A.  B.  was  indebted; 
plaintiff  crediting  A.  B.  with  the 
amount,  ^^nd  he  guaranteeing 
the  payment  of  the  note  to  plain- 
tiff: Held  that  the  note  was  usq.. 
rious,  and  void  in  plaintiff^s 
hands — Cleveland^  vs.  Dare,        407 

VARIANCE. 
See  PraeUee. 
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VERDICT. 
See  A'ew  Triai,  2. 

1.  In  trespass  to  try  title,  the  jury 
found  that  ^'the  old  hedge  row, 
fee."  vas  the  dividing  Hne  be- 
tween the  parties.  The  metes 
and  bounds  of  the^  plaintiff's 
claim  being  set  out  in  the  pro- 
ceedings, and  the  contest  turn- 
ing allogelher  on  this  boundary, 
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it  H^  held,  tbat  the  renlict 
ani&oieatly  c«rUin  for  entering^ 
vp  «  judgmeat;  and  ii  otherwise, 
the  intention  of  the  jnr^  being;^ 
perfectly  deer,  the  Terdtclf 
Biiglxt,  be  aaeadetL — Hbpfctni, 
TB.  Myertf  26 

9.  The  verdict  of  a  jary  ^we  find 
for  the  pUintiil^  and  assess  dam- 
agea  to—— — ,"  is  sufficient  in  a 
suit  on  sheriiTs  bond,  to  aathor- 
ize  the  entry  of  jadg;ment,  on  the 
issue  of  noQ  est  &ctam. — Treat' 
»er,  TB.  M^Ouire^  474 

WARRANT 

WARRANTY.     ^ 

St€  Failure  of  Consideration^  2. 

1.  A  daye  was  sold,  who  had  be- 
fore conmitted  barf^ary;  the 
fiiet  being  unknown,  both  to  sell- 
er end  purchaser.  After  the 
aale«  he  was  convicted  and  his 
ears  cropped.  Held  that  the 
inplied  warranty  did  not  extend 
to  the  loss  of  yalue  th<^reby  oe- 
Cfiaioiied«*^0«re7t«|T9.  JFVtr,  25 


*  WILL. 

.  •  See  Revocation. 

w 

WITNESS. 

1.  The  court  has  no  power  to  dis- 
charge the  bail  in  a  civil  action,  , 
in  order  to  render  him  a  compe- 
tent witness^-— Gray,  adk  Young.^    38 

2.  That  a  witness  merely  believes 
himself  interested  in  the  event  of 
the  suit,  does  not  render  him  in- 
competent.— Horif,  vs^Farib%,    63 

"X  One  who  had  guarantied  the  uU 
timate  payment  of  a  bond,  was 
held  an  incompetent  witness  to 
prove  that  it  had  not  been  paid 

tAhimsAlf,  wit  ilia  it  iva«  in  his  pos- 
session, assmed  in  blaoJc. — Sto- 
nejf^  vs.  M^Huit  156 

4.  The  endorser  of  a  promiasory 
note  is  a  conipetent  witness  to 
prove,  in  an  action  against  the 
drawer,  that  it  has  been  paid.— 
Nichol9%  vs.  Jfrtmant  28a 

i.  Plaintiff  and  defendant  claimed 
the  same  slaves,  under  different 
bills  ofsalelhHn  one  W.  B.  Held 
that  W.  B.  was  a  competent  wit- 
ness to  prove  that  plaintiff^  bill 
of  sale  had  been  obtained  by 
fraud.— frt/i6oum,  vs.  JParAitm,  375 
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